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BBEJIEHUE

§ 1. NMoHATME N OCHOBHbIE YepThbl
PUMCKOro 4acTtHoOro npasa

1. Victopuyeckoe 3HadeHne pumckoro npasa. Hacrosiiuii yaeGHMK TTOCBSIIIEH
PUMCKOMY YACMHOMY Npagy TIepuoaa ero HaubosbIlero pa3BuTusi (HauuHas ¢ [ B.
H.3.). Cpenn oTpacyeil puMCKOro TipaBa Ha TIEpBOM MECTe CTOUT, KaK C TOYKH 3pe-
HUS pa3pabOTaHHOCTH, TaK M C TOYKU 3PEHUST CBOETO 3HaueHwus s Puma u s
MOC/IeNyIoIIMX BEKOB, MMEHHO YaCTHOE TpaBo. PUMcKoe yacTHOe MpaBo OKazauio
MOTYILIECTBEHHOE BJIMSIHUE Ha BCE AajlbHElllee pa3BUTHE 3aKOHOJATENbCTBA U
TIPABOBBIX yYE€HMIA OOIIECTBa, OCHOBAaHHOTO Ha YacTHOW coOcTtBeHHOCTH. OHO
MPEICTaBIIsSIET COO0N OMHO U3 BaXKHEUIIIMX UCTOPUIECKUX sIBIeHUN TipaBa. B cuy
MCTOPUYECKUX Cyled PUMCKOTO TpaBa, CHEIaBIIMX €ro OMHUM U3 (haKTOPOB pa3-
BUTUS TPAXKIAHCKOTO TIPaBa, PUMCKOE TPaBO IOJDKHO ObITh 3HAKOMO KaXKIOMY 00-
pa30BaHHOMY IOPHCTY.

2. Tonsirie yacTHOrO Npasa. M bl TOBOPHMM O PUMCKOM ¥aCMHOM TIPaBe, U MO0-
TOMY HEOOXOIVMO BBISICHUTB, YTO TIOHUMAJIOCh B PUMe 1o yacTHBIM ITpaBoM.

B Puwme elie B ipeBHME BpeMEHa pa3IMyaIiCh IBE OTPaciy MpaBa — MyOaud-
HOE Y YaCTHOE ITpaBo, ius publicum u ius privatum. Tur Jlusuu (I B. H.3.), OYeBUI-
HO, TIOJTB3YSICh YoKE CJIOKUBIIIEHCSI TEPMUHOJIOTHEH, TOBOPUT, 4TO 3aKOHBI XII Tab-
JIALL SIBJISIFOTCSI ICTOYHUKOM BCEro IyOJIMYHOTO M YaCTHOTO TpaBa.

Kiaccrdeckoe pasrpaHndeHue myOIMIHOTO M YaCTHOTO TIpaBa, Tiepeleinee B
BEKa, JacT YJbIIMAH:

Publicum ius est quod ad statum rei romanae spectat, privatum quod ad
singulorum utilitatem (D. 1.1.1.2.). - [Ty61myHO€ npaBo ecTb TO, KOTO-
[POE OTHOCUTCS K IOJIOXKEHUIO PUMCKOIO rocy4apCcTBa,; YaCTHOe —
KOTOpPOE [OTHOCUTCS]KMO0J1b3€ OTAE/IbHbIXJINLL.

C TOYKM 3peHUs ITOTO OIpEAEIeHMs, KIAaylIero B OCHOBY IEJIEHUS coepxka-
HUE HOPMBI, T. €. pa3IMyue B OXpPaHSEMbIX MPABOM MHTepecax, Moj IMyOoIMIHbIM
MPaBOM CJIeIyeT TIOHUMATh T€ HOPMbI, KOTOPbIE HEMOCPEICTBEHHO OXPaHSIIOT UH-
Tepechl TOCYAApCTBA M OMPEIENSIIOT MPAaBOBOE TMOJIOKEHUE TOCYAapcTBa U ero op-
TaHOB (TEpPMUH ius HapsLy CO CBOMM OCHOBHBIM 3HAUEHHMEM <«IIpaBO», «IIPABOMO-
4re» W OPYyrMMH 3HAYEHUSIMM, YacTO YIOTPEOISIETCS B CMBIC/IE «HOPMBI MPaBa»).
Crona OTHOCSITCSI: CTPOM TOCYIapCTBEHHBIX OPraHOB, KOMIIETEHIIUSI YUPEXKICHUIN 1



JOJKHOCTHBIX JTUII, aKThl, BbIpaXKalolllie BIACTBOBaHME rocyIapcTBa (HakazaHue
MPECTYIMHUKOB, B3UMaHUE HAJIOTOB U T. I1.). YJIbIMaH (B LIMTUPOBAHHOM (Dpar-
MeHTe) yKa3bIBaeT, YTO B COCTAaB MyOJIMYHOTO TpaBa BXOMSIT «CBSATBIHU, XPEIbl,
MarucTparbl» (in sacris, in sacerdotibus, in magistratibus consistit). Ho sror me-
pedeHb He SIBJISIETCS] UCUEPIIbIBAIONIMM. B psizie ciydaeB «IyOoauvHOe MpaBo» Mo-
HUMaJIOCh PUMCKUMU IOPUCTAMU M B CMBIC/IE BOOOIIE HOPM, MMEIOIIMX Oe3yc-
JIOBHO 00SI3aTeJIbHYI0 CWJIY W HE MOTYIIMX ObITh W3MEHEHHBIMHU ITyTeM
COIIAIIEHMIT YaCTHBIX JIUII. YacTHOe e TIpaBo — 3TO HOPMBI MpaBa, 3alUIIalo-
1€ UHTEPECHl OTIEBHOTO JIUIIA B €T0 B3aMMOOTHOIIEHUSIX C IPYTUMM JIIOAbMMU.
B obGnacTbh yacTHOrO npaBa BXOISIT CEMEWHbIE OTHOIICHUSI, COOCTBEHHOCTh, Ha-
clienoBaHue, 00s13aTeNbCTBA U T. T1.

YactHoe mpaBo MpoTUBOIIONAraeTcsl MyoJIMYHOMY TIpaBy U SIBJIsieTCsl obiac-
ThIO, HEMOCPECTBEHHOE BMEILIATENILCTBO B KOTOPYIO PETYJIMPYIOLLEHN NeSITeabHO-
CTH TOCYapCTBa SIBJISIETCS OTpaHUYeHHbIM. OHO MPEeNOCTaBIsIeT U3BECTHBIN MPO-
CTOp aBTOHOMUU OT/EJIbHBIX JIUII, T. €. IJIaB CEMENCTB, TOBAPOIIPOU3BOIUTENIEH,
BBICTYTIAIOIIMX HA PIHKE, W TIOOOHBIX UM YaCTHBIX COOCTBEHHUKOB, MPEICTaBU-
Tesield kjacca paOOB/IANESIbLEB: YEJIOBEK BOJIEH 3alllMILATh WIM HE 3alllUllaTh
CBOIO COOCTBEHHOCTb, BOJIEH MPEIbSIBUTh UCK WM HE MPEIbSIBISITh UCKA; COAEP-
JKaHMe JIOroBOpa OTpe/IesIsieTCsl CoriallieHueM CTOPOH, — U JIOTOBOP 3alllUIIaeT-
Cs1 OpraHaMH TOCYIapCTBa JIUILb B CITydae TPeIbsIBICHUS] UCKA TULIOM, TIOTepPIIeB-
MM OT HeucrnosHeHus aoroopa. Eme 3akoHam XII tabmuil nmpunuceiBaercst
BhIpaXeHHWe: cum nexum faciet mancipiumque uti lingua nuncupassit ita ius
esto — Korja JIMIIO COBEpILaeT JI0roBop 3aiiMa WM MpUoOpeTaeT COOCTBEHHOCTb,
TO €r0 CJIOBECHBIE pacriopsikeHus aa OymyT npaBoM. Ho ata yactHasi aBToHOMMST
MMEET CBOU TIPE/IEIbl, OrpeessieMble MyOMuHbIM NipaBoM. HopMbl myGaryHOro
TpaBa JOJKHbI ObITh COOMIONaeMbl TIPU BCEX YCJOBUSIX U HE MOTYT ObITh U3MEHE-
HbI OTAENbHBIMU JMUaMu. [IpUMEHUTENIFHO K COIJIAIIEHUSIM 00 3TOM TOBOPHUT
Marmawan: Tus publicum privatorum pactis mutari non potest — myGIMIHOE Tpa-
BO HE MOXeT ObITh U3BMEHEHO CorjalleHusIMU YacTHbIX Jull (D. 2. 14. 38). Boo6-
1Ie XapaKTep HOPM ITyOJIMYHOTO MpaBa MUMEI HOPMBI, 3allMILNABIIMEe UHTEPECHI
KJ1acca paboBIA/IENbLIEB B LIETIOM.

B Hacrosiiiee BpeMst TEpMUH <«4aCTHOE TMPaBO» COXPAHWIICS B psile OypKyas-
HBIX TOCYJIapCTB, B OCOOEHHOCTH TaM, [Jie UMEETCsl pa3jinueHUe TPaxXIaHCKOro U
TOproBoro mpasa. B atn rocynapctax (Hanpumep, @panuusi, ['epmanust) yacr-
HOE TIPaBO BKJIIOYAeT B ceOs ITaBHBIM 00pa3oM: a) IpaskaaHCKoe IIpaBo, 0) Top-
TOBOE MPaBo.

B obGnacth rpakmaHCKOro rpasa BXOAST HOPMbI, PETyIMPYIOIIME WMYIIECT-
BEHHbIE TMPABOOTHOLIEHUSI aBTOHOMHBIX CYOBEKTOB 00OpOTa, HE SIBJSIIOLIMECS
TOPrOBBIMU, a TAKXKE CEMEMHbIe TIPAaBOOTHOIIEHUsI M HEKOTOpPbIE JIMUHbIE MpaBa
(mompobHOCTH B Kypce MHOCTPAHHOTO TPaKIAHCKOTO TpaBa), a B 00J1acTh TOPro-
BOTO MpaBa — HOPMbI, PETYIMPYIOIIME CTIeMaTIbHbIE B3aUMOOTHOILIEHUS KYTILIOB
U TOProBble CAENKU. B rocynapcrsax, riae HeT 0co00ro TOproBoro Hpasa, TOBOPSIT
OOBIYHO TMPOCTO O IPAKIAHCKOM TpaBe.

Bo n3bexaHue HemopasyMeHU OTMETUM, YTO PyM He 3Hal TepMUHA «Tpax-
JTAHCKOE TIPaBO» B YKa3aHHOM BbIIIIe 3HAYeHUN. PuMcKuit TepMuH ius civile mmen
psin 3HaueHuil. B ocobeHHOCTM OH O3HaYas: a) ApeBHee MPaBO PUMCKUX rpakaaH



(IMBWIBLHOE IIPaBO), U B 3TOM CMBICJIE «IIUBWJIbLHOE IIPaBO» IIPOTUBOIOIAraIOCh
TpeTOPCKOMY TpaBy; 0) BCIO COBOKYITHOCTb IOPMANYECKUX HOPM, IEVWCTBYIOIIVX B
JaHHOM rocymapcTe (Civitas) ¥ BBIpaAXEHHBIX B 3aKOHAX 3TOTO TOCYIapcTBa; B
3TOM CMBICTIE ius civile mpoTuBoMoiaragoch ius gentium u ius naturale.

PuM ObL1 rocymapcTBoM pabosnadenvueckum. Kiaccy paGoBianenbleB IIPOTH-
BOCTOSUT Kyiacc paboB. Pab ObLT BelIblO, HAXOMUBILEKCS B COOCTBEHHOCTU TOCIO-
JIMHA, ¥ HUKAaKKX ITpaB He nMell. [1paBa mpeaoCcTaBIsiCh NI b C80000HbIM AI00AM,
Y OTHOI U3 OCHOBHBIX 3384 PUMCKOTO YaCTHOTI'O TpaBa SIBJISITIOCh 3aKperieHre 3a
paboBaziesibllaMd HeOTPaHUYEHHOM BO3MOXHOCTH 3KCIUTyaTUpoBaTh paboB. Ko-
pPEHHOE TIPOTUBOIIONIOXEHUE CBOOOMHBIX U paboB, OecnpaBue pabOB SIBISUIOCH
BOKHEUIIMM MPUHLIMIIOM PUMCKOTO YaCTHOTO MpaBa, MPOXOASIIMM Yepe3 BCIO ero
HICTOPUIO.

Ho He Bce 1 cBOOOMHBIE IO SIBISUIMCH, B OCOOEHHOCTH B APEBHEMIIINI TIepy-
on Puma, cyObekramu yacTHoro mpasa. [lepBoHavyaaIbHO MOJTHOIIPABHBIMU JIHOIb-
MU TIPU3HABATKCH JIMIIb PUMCKUE TpaxkaaHe. Bce, He BXOMUBILIME B PUMCKYIO 00-
IIMHY, pacCMaTpUBAIMCh B TPUHIMIE Kak OecripaBHble. OHU CUUTATUCH
«Bparamu» (hostes), KOTOpble He MOJIb30BATUCHh HUKAKOM 3allUTOM, KOTOPbIE MOT-
JI1 ObITh YHUYTOXEHBI WM OOpallieHbl B pabcTBO. Takoe MosioxeHue xapakTepHO
IS 3aMKHYTOTO XO3sICTBa ApeBHEU oOIIMHBI. JIMIb pa3BUTHE MPOM3BOACTBA U
o0MeHa, pacuIMpeHre TOPToBIM C COCEIHUMU TOCYIapCTBaMU BJIEKIIO 3a COOOM, U
TPUTOM BECbMa MOCTETIEHHO, PACHIMPEHNE Kpyra JIML, SBISBLIMXCS CyObeKTaMu
YaCcTHOTO TIpaBa B PUMCKOM TOCYIapCTBe.

OT0T npotiecc 1en AByMst myTsiMu. C OIHON CTOPOHBI, TI0 MEPe POCTa TEPPUTO-
PUM PUMCKOM JIep>KaBbl M 3aBOEBaHUST COCEHMX TOCYAAPCTB, TIPOUCXOIUIIO BKITIOYE-
HME B PUMCKOE TOCYIapCTBO Psia Uy>Ke3eMHbIX OOIIMH; TEM CaMbiM HENpPEepPbIBHO
YBEJIMUMBAJTIOCHh KOJIMYECTBO PUMCKUX rpaxaaH. K Havamy H.3. pumckasi uMmepust
BKJTIOYaJIa B CBOM COCTaB caMble pPa3HOOOpa3Hble MYHUITUIIUU, KOJIOHWU, OOIIIMHBI,
MPOBUHLIMU. PUMCKOE rpaskiaHCTBO MOTEPSIIO CBOU MPEXHUE, Y3KO HAIIMOHAIbHBIE,
yepthl. C Ipyroil CTOpPOHBI, pa3BUTHE TOPTOBJIM C APYTMMU HApOIaMy BbI3BAJIO He-
0OXOIMMOCTb TMPU3HAHUS M 33 KYIIAMHU APYIMX CTpaH OCHOBHBIX YAaCTHBIX TIPaB,
KOTOpbIe HEOOXOMMMBI [T TOPrOBOrO 00OpOTa: MpaBa COOCTBEHHOCTH, MpaBa BCTY-
MaTh B IOTOBOPBI U TPpeOOBaTh UCTIOHEHMSI JIOrOBOpa IMyTeM CyJeOHOro McKa U T. 1.
D10 NpenocTaBIeHre TpaB YyXkakaM JOCTUTAIOCh TJIaBHBIM 00pa3oM He TyTeM pac-
MPOCTPaHEHUS] HA HEPUMJISIH HOPM, MICKOHHO PerIaMEHTUPOBABIIMX YacTHbIE TTpa-
Ba PUMCKMX TPaXIaH, HO IyTeM BbIPAOOTKM TPETOPOM Ul B3aMMOOTHOIIEHUIA
PUMJISIH Y HEpUMJISIH (TIEPETPUHOB) U HEPUMJISIH MEXIy co00i, 0CO00il CUCTEMBbI
YaCcTHOTIO TIpaBa — «IIpaBa HapomoB» (ius gentium).

Tus gentium sIBISIOCH HEOMHOPOIHBIM TIO CBOEMY COCTaBY: OHO BKJIIOYAJIO B Ce-
0s1 KaK HOPMbI, B3STbIe U3 UICKOHHOTO PUMCKOT'O TIpaBa, TaK U HOPMbI, 3aMMCTBO-
BaHHbIE U3 TpaBa IPYTMX HApOAOB (B YACTHOCTM — W3 TPEYECKOro IMpasa) U JoKa-
3aBILIME CBOIO KM3HEHHOCTb, CBOIO MPUTOJHOCTH ISl PETyJIMPOBaHUS 00OpOTa.
MoxxHo cka3zaThb, UTO ius gentium BMeLIaIo B ceOsl BCe 3HAUUTEIBHOE, YTO BbIpa-
0oTal aHTUYHBI MUP B 00JIACTU MPABOBBIX MHCTUTYTOB, CBSI3aHHBIX C TOPTOBJICH.
Tak co3naBaicst Iyanu3M UCKOHHOTO PUMCKOTO TpaBa (LIMBUJILHOTO TIpaBa) v Tpa-
Ba HApOJOB, KOHUMBILIMIACS MOOEIOI ius gentium Hal MCKOHHBIM HallMOHATbHBIM
PUMCKUM TpaBOM (3TO MPOM3OIILIO B TIEPBbIe BeKa H.3. — MOIPOOHOCTU CM. T1. 12).



Cosganue ius gentium, ITPUCIIOCOOIEHHOTO I B3aMMOOTHOIIEHUI KYIILIOB pa3-
JIMYHBIX CTPaH, SIBWJIOCh OMHUM U3 OOCTOSITEJIbCTB, COMAESHCTBOBABIIMX pELIETIIUU
pUMcKoro Tipasa (1. 6) 1 06ecreYnio PUMCKOMY YaCTHOMY IIpaBy €ro MECTO B KC-
TOPUM.

HznoxeHHbIe 00CTOSTEILCTBA MPUBEIN K BIPAOOTKE I0PUINIECKOTO IIPUHIT -
TI1a, JISXKABIIIETO B OCHOBE BCETO PMMCKOI'O YaCTHOTI'O IIpaBa 1 SIBJISIBILIETOCS B CBOE
BpeMsI OTPOMHBIM I11aroM BIIepe: MOSIBUJIOCH (XOTS 1 C PSIOM OTpaHUYeHUIA) Ha-
qajo (opmanbHoe0 pageHcmed 6 00AaAcmi 4acmHo20 npasa 6cex ce0000HbIX AU,

3. OcHoBHbIE YepThI PUMCKOTO YacTHOTo mpaBa. Ha BceM MpOTSKEHUU UCTO-
pyHr 00IIIeCTBA MbI HE BCTpeYaeM JIPYToil CUCTEMBI YaCTHOT'O TIpaBa, TOCTUTIIICH Ta-
KO IeTaM3allii W CTOJIb BEICOKOTO YPOBHS IOPMAMYECKON (hOpMBI U I0opUarnIec-
KOU TEXHUKU, KaK PUMCKOe YacTHOe mpaBo. CienyeT B 0COOEHHOCTU OTMETUTD JIBa
MPABOBBIX MHCTUTYTA, KOTOPbIE BBI3BAIM B PrMe mompoOHYIO perjaMeHTallUIo,
HMIMEBIIYIO 0c000€ 3HAYeHHUE TSI X03SIMCTBEeHHOro obopora Puma, mia 3akperuie-
HUS 1 YCWIEHMS 9KCITTyaTallid paboB U MaJIOMMYIIIMX CBOOOTHBIX, TTPOU3BOIMB-
LIeicsT BEpXYIIKO paboBIaAeIbueckoro ooIiecTBa.

Bo-nepBuIX, uncmumym Heoepanu4eHHol UHOUBUOYANbHOI YACMHOU COOCBEHHOC-
mu, BBIPOCIINIA 13 HEOOXOOMMOCTH YCTAHOBHUTH, B BO3MOXHO IIIMPOKOM OOBEME,
npaBa pabOBIANEIBIIEB Ha 3eMJIIO, OOCCIICUUTD TOJTHYIO CBOOOMY SKCILIyaTallui
paboB, W TIPEIOCTaBUThL KYIIIIAM JEUCTBUTEIBHYIO BO3MOXKHOCTb PaCIiOpsKaThCsl
TOBapamu.

Bo-Bropbix, uncmumym doeosopa. ToproBblii 000POT, IOCTUTIIINI CBOETO HAW -
BbICIIero B PruMe pa3Butusi B TiepBble BeKa H.3., U BOOOILE BeleHWe Oorayamu
KPYITHOTO XO3SIICTBa BHI3BAIM HEOOXOMMMOCTh ITOAPOOHOM pa3paboTKU pa3HO00-
Pa3HBIX TUIIOB IOTOBOPHBIX OTHOIIIEHWI U AeTalbHEeMIIel GopMyIMpoBKY TIpaB 1
00s13aHHOCTENl KOHTPareHTOB Ha OCHOBE TBEPIOCTH JOTOBOpa M 0E3KaIOCTHOTO
OTHOIIIEHUSI K TOJDKHUKY, HE BBITIOJTHUBIIEMY JOTOBOpA.

Pumckoe yacTHOE TIPaBO SIBSIETCS TIPENETbHBIM BhIpAXKEHUEM UHOUBUAYANU3MA
Y HauOoJblIel CBOOOIBI MPABOBOTO CaMOOIIPENEIeHUsT UMYX CJIOEB CBOOOIHO-
ro HacesneHusi. K Hauanmy H.3. YK€ JaBHO MCYE3/IM TIEPEXUTKU TepBOOBITHO-00-
IIMHHOTO CTPOSI, MPOSIBJICHUST CEMEITHOI OOIIHOCTH MMYIIlecTBa. B 1mieHTpe JacT-
HOTO TMpaBa CTOWUT EIWHOJIMYHBIA CYOBEKT COOCTBEHHOCTH, CAMOCTOSITEIBHO
BBICTYIAIOILIMIT B 000pOTE Y €AUHOJUYHO HECYIIMIA OTBETCTBEHHOCTD 32 CBOM JEii-
ctBUs. MHAMBYayam3M B pUMCKOM YaCTHOM IIpaBe — 3TO MHIWBUIYAIN3M JOMO-
X035IMHA, paboBJIanesIbila, BEAYIIETO XO3IMCTBO U CTAIKMBAIOIIETOCS Ha PBIHKE C
JPYTMMU TaKMMU K€ XO35IeBAMU.

[NocnenoBarenbHOE MPOBEACHUE 3TUX Hadajl, MMEIOIIMX OIPOMHYIO IIEHHOCTh
IUTST TOCTIOACTBYIOIIIETO KJlacca OOIIeCTBa, OCHOBAHHOTO Ha 9KCIUTyaTalluM, coueTa-
Jiock B Pume c Haxopsiielicss Ha BecbMa BBICOKOM YpPOBHE (hOPMOIl BbIpasKEHMUST
FOPUAMYECKIX HOPM.

ToyHOCTb (POPMYIMPOBOK, SICHOCTb TOCTPOEHUSI U apryYMeHTallMi 1 r1yOokast
KM3HEHHOCTb, KOHKPETHOCTb 1 IMPAKTUYHOCTh IpaBa M BMECTe C TEM ITOJTHOE CO-
OTBETCTBME BCEX IOPMIMYECKMX BHIBOIOB MHTEpEcaM TOCHOICTBYIOIIETO Kiacca —
BCE OTO SIBJISIETCST OTIMYUTEIbHBIMIA TTPU3HAKAMM YaCTHOTO pUMCKOTO TipaBa. He-
JApOM MHOTHE PUMCKUE IOpUANYECKUE BbIpaXKeHUsT U (popMyJIbl TIepeluiv B Beka.



HoctonHcTBa (HOPMYTMPOBOK PUMCKOIO YacTHOTO TpaBa HE MOTYT ObITh, KO-
HEYHO, OOBSACHAEMBI KaKOJi-T160 0co00i TeHUaTbHOCTBIO PUMCKHX IOPMCTOB', HO
00YCJTOBIMBAIOTCS 00Jice TIyOOKMMU TTPUYMHAMM.

PumMckoe yacTHOE MpaBo, ¢ TOUKHU 3pEeHUST CIToco0a (PUKCUPOBAHMUS M BbIpaxe-
HUSI FOPUIMYECKHUX HOPM, B KOPHE OT/IMYAETCS] OT COBPEMEHHBIX CUCTEM YaCTHOTO
(rpaxxmaHCKoOro) mpapa OOJBIIMHCTBA TocygapcTB. B aTux rocymapcrBax (Kpome
aHIJI0-aMEPUKAHCKUX CTpaH) YAaCTHO-TPABOBbIE HOPMBI TOJTYYaloT, IJIABHBIM O0-
pasoM, hopMy 3aKOHA 1 3aIMMCHIBAIOTCST B KOAEKCaX WM B OTACTBHBIX 3aKOHAX, T.€.
TMPEACTABJISIIOT COOO0I CUCTEMY aOCTPAKTHBIX, PACTIONIOXEHHBIX B CTPOIOM TIOPSIZIKE
MOMYMHEHHBIX M COMOMYMHEHHBIX OOLIMX TojioxkeHuil. HaoGopor, MCTOuHMKU
PUMCKOTO YacTHOTO TIpaBa MpEICTAaBISIIOT CO0O0i, IIaBHBIM 00pa3oM, COBOKYII-
HOCTb PeIlIeHNIT KOHKPETHBIX Ka3yCOB, U B 3TOM OOJIBIIIOE BHEIITHEE CXOICTBO PUM-
CKOT'0 YaCTHOTO IpaBa C aHIJI0O-aMEPUMKAHCKUM «OOIIMM MpaBoM» (common law).
Ecau pMcKuii 10pUCT U BBICKA3bIBAET OOILIEE MOJIOXKEHUE, TO OH JeJIaeT 3TO Ha OC-
HOBE pacCMOTPEHUsI KOHKPETHOTo cityyasi. KoHeuHo, puMCcKHe I0pUCTbl OCTaBUIIN
HaM ¥ COOPHUKM OOIIMX TIPaBWII (BCSIKOTO pola MHCTUTYLIAM, TTpaBUia, TUTECTHI),
HO 3TU COOPHUKMU SIBIISIIOTCSI JIMIIb JaTbHEIIell 00paboTKOil 1 006001eHEM BbI-
BOJIOB KOHKDETHBIX CyNEOHBIX /.

Pumckoe yacTHOE TIpaBO pa3BUBAJIOCH Ha MTOYBE OCYLIECTBIIEHUST CYIeOHOM 3a-
mThI TIpaBa. [IpeTop (M MHBIE MarucTparbl) ONPeNessIv, B TIOPSIIKE OCYIIIECTBIIe-
HUS CBOEH BBICIIEH aIMUHUCTPATUBHOM BJIACTH, KAKUE MIPUTA3AHUS MTOIYYaIOT 3a-
LIMTY CO CTOPOHBI I'OCYAApCTBA, B KAKUX CIIyYasx JAeTcsl UCK, HE CIPABISISICh C
TE€M, UMEETCS JIM HOpMa 3aKOHA WM O0bIYasi, 000CHOBBIBAIOIIAS JAHHOE MPUTSI3a-
Hue. «Actionem dabo» («I JaM MCK») — BOT OCHOBHOM MeToz (hOpMY/IMPOBKU TIpe-
TOPOM YaCTHO-TIPaBOBbIX HOPM. Ho mpeTopckuii SAUKT AaeT JUlllb KpaTKUe U 00-
IIMe yKa3aHWs; 5TU yKa3aHUsl TpeOYIOT KOHKPETHOU pa3pabOTKu — TIPU KaKUX
VIMEHHO YCJIOBUSIX JAETCSl UCK M KaKUe Cyyad ToJ JAHHBIN MCK HE TOAXOMAST, Ka-
Ki€ OOCTOSITEIhCTBA OOECCWIMBAIOT TIPEMBbSIBICHHBIA MCK, YTO MMEHHO MOXHO
TpeOOoBaTh U Yero TpedoBaTh HeNb3sl U T. 1. Yl BMecTe ¢ TeM HykHa ObLiia MOCTOSIH-
Hast pa3paboTKa BOIMpOca O TOM, KaKWe OTHeNIbHble MpaBWia SOUKTa MPEXHETO
TIPETOpPA YK€ YCTapeu WIN SIBJISTIOTCST HELIENeCOO0pa3HbIMA U KaKre HOBBIE TTpa-
BWJIa HY’KHO BHECTH B 9MIMKT, U3IaBaeMbIii BHOBb M30paHHBIM mpeTopoM. [[71st aHa-
JI3a 3TUX BOIIPOCOB TPeOOoBaIach OTpOMHast paboTa, 1 3Ta paboTa ObLIa BHITIOJIHE-
Ha PUMCKUMHU IOPUCTAaMU, KOTOpble Ha TMPOTSDKEHWU CTOJIETUN SIBSLTUCH U
COBETHUKAMH TIPETOpa ¥ PyKOBOIUTEIISIMA CTOPOH B Ipoliecce. PumMckoro opucra
WHTEPECOBAJIO JaHHOE KOHKPETHOE NIeJI0, HO Ha OCHOBAaHUM aHAIN3a MHOXECTBA
KOHKPETHBIX JIeJT BBISIBIISTUCH TPUHLIUIIBI TIPaBa.

Non ex regula ius sumatur sed ex iure quod est regula fiat. (D. 50. 17. 1.
Magen). - He Ha ocHoBaHuu [06LLUero] npaBuia AOIKHO ycmaHaenu-

Mbl He oTpuuaem, KOHe4YHO, YTO BUOHbIE PUMCKUE IOPUCTbI, HACKOJIbKO Mbl UX 3HAeM, Obinu
O4YeHb OﬁpaSOBaHHbIMM NogbMn, NPEeBOCXOOHO 3HaNW Tpyabl CBOMX NpealecTBEHHUKOB U
CNOXUBLUYKOCA MNPaKTUKYy MNPUMEHEeHUs 3akKOHOB U 3AWKTOB, BEJIMKOJSIENHO CO3HaBann
I'IOTpe6HOCTVI XWU3HU, YyMEenn HaxoauTb d)OpMyJ'II/lpOBKI/I, B MOJSIHON Mepe oTBevaluine
nHTEpecam rocnoacTByloLLero kKnacca, n Obinu nepBoOKNaCCHbIMU CTUNUCTaAMN. OHu BOOGLLE
ABNASINCb OYEHb KYNbTYPHbLIMWU, MO TOrAalWHUM NOHATUAM, NOAbMN.



BaTbCs KOHKPETHOE NMPaBoOMoO4YMe, HO HA OCHOBaHUN KOHKPETHbIX Npa-
BOMoO4MIi co3aaeTtcs [obLee] npaBuno.

Ecim 1 B coBpeMEHHOM rocyapcTBe IpaBoOMOYKe JIM1IA, BHIBOIMMOE U3 O0IIeH
HOPMbI, HETMOCPEJICTBEHHO CBSI3aHO (10 O0ILeMy MpaBUIY) C BO3ZMOXHOCTBIO Cy-
JIeOHOM 3allIMThl 3TOTO MTPABOMOYMSI, TO B PuMe 3Ta CBsI3b MpeACTaBisieTcss 0c000
PE3KO BbIpaXXEHHOM U MAYIIEH, eCcIi MOXHO TaK BhIPA3UThCSI, B OOPaTHOM MOPSIII-
Ke: He OT NpaBOMOUMSI K MCKY, a OT MCKa K TipaBoMouuto. Ecim mo3uiust coBpe-
MEHHOTO TIpaBa MOXeET ObITh BbIpaXeHa (POPMYNION «s1 UMEI0 UCK, TaK KaK UMEI0
npaBo», To Isi Puma (B 0COGEHHOCTM B 00JIaCTM TIpaB Ha BEIA U O0SI3aTEILCTB)
XapakTepHa WHasi (hopMyJia: «sI UMeIo TMpaBo, TaK Kak MHE MPelocTaBieH UCK». U
PVIMCKOE YaCcTHOE TIPaBO, C TOYKM 3PEHUST €r0 BHEIIIHOCTU, MOXET ObITh OXapaKTe-
pH30BaHO, KaK CHCTEMa UCKOB (cM. n. 54).

Pumckue 1opucTbl SBISUIUCh HEOOXONMMBIMUA M XeTaHHBIMUA TTOMOIIIHUKAMU
npetopa. OHM obecrnieunBaIi O0e3yIIPEYHOCTh (DOPMYJIMPOBKHU PEIICHMSI, TIPOIY-
MaHHOCTh €ro IO CYIIEeCTBY, COOTBETCTBHME €r0 MHTEpecaM T'OCIIOJACTBYIOIIErO
kiacca.OTcroa — MX aBTOPUTET, OCTABJISIIONIMIA JajleKO 3a COOOi aBTOPUTET YacT-
HBIX IOPUCTOB B APYTMX CTpaHax.

JBa OCHOBHBIX — U MPOTUBOIOJIOXHBIX — TPUHIMIA TTPOHU3BIBAIOT IPO-
11ecC pa3pabOTKM PUMCKOTO TIpaBa MPeTOpoOM 1 I0PUCTaAMMU.

(1) Koncepeamusm. I1peTop 1 IOpUCTBI OTHOCUJIVCH C TIOMYEPKHYTHIM YBaXKEHM-
€M K ITOCTAaHOBJICHUAM 3aKOHa, IIpaBWjIaM 3JUKTAa, MHCHUAM CTapbIX aBTOPUTCT-
HBIX IOPUCTOB. PUMCKUi1 10pUCT IIOOUT TIOKA3aTh, YTO €r0 BBIBOJ, JaXKe 10 BTOPO-
CTENeHHOMY BOIIPOCY, COOTBETCTBYET B3IVISIIaM €ro TMpPEeAlleCTBEHHUKOB. OTO
YBaXEHHUE K CTApOMY IpaBy, MHOTA Tepexosiiiee B KaKoe-To 0J1aroroBeHue, siB-
JISIETCST He CITyJaliHbIM: OHO MMEET LIEJIbIO TIOAYEPKHYTh HE3bIOIeMOCTh MpaBa, He-
M3MEHHOCTb CYILIECTBYIOIIETO COILMAILHOTO CTPOSI, HEJOMYCTUMOCTh KAaKUX-TMOO
HOBIIIECTB, MOTYIIMX OKa3aThCs BPEOHBIMHU Ul BEPXYIIKM Kiacca paboBiaaesb-
11eB. PuMcKuit 10prcT HepenKo MpearounTal MIPUOErHyTh K HATSKKaM TIPY TOJIKO-
BaHUU CJIOXKUBLIEICSI HOPMBI, JIUIIIb Obl HE OTOPACHIBATH MPEXHETO, HE BBISBISITH
M3MEHYMBOCTH TTpaBa.

(2) Ilpoepeccusrocms. Ho ecu pa3BuBaroLLECs] TPOU3BOJICTBEHHbIE OTHOLLIE-
HUSI HE BMEILIAIVCh, HU TIPYU KAKOM TOJIKOBAaHWU, B MPEXHUE HOPMBI, €CJIM COBpe-
MeHHBIE MHTEPEChl TOCIIOACTBYIOIIETO Kilacca He 3alWIIaICh IPeBHUMU TIpaBU-
JlaMu, ecid OOHapyXXuBajcs TIpo0esl B TipaBe, TO MOPUCT He OosIcs
cdopmypoBaTh HOBOe Havyano. Ho He myTteM OTMEHBI CTaporo 3aKOHa UM OObI-
yasi: Ha TaKyl0 OTMEHY PUMCKHE MarucTparhl U IOPUCTHI He ObUTM YIIPAaBOMOUEHHBI,
Y Takasl JoOMKa Morjia Obl BCEJTUTh BPEIHOE /ISl TOCTIONCTBYIOILIETO KJIacca MHEHUE
00 M3MEHYMBOCTH TIpaBa. PuUMCKMii 10pHrCT mpeanpuHUMan 00XOIHOE NBYDKEHUE.
Hapsimy co crapbiM npaBoM U 03 OTMEHBI TOCJAEIHEr0 BhIpabaThIBAIMCh HOBbIE
HOPMBI TTyTeM BHOCHMBIX TPETOPOM TOTOJTHEHUHN TPEXHETo 3IMKTa WK TyTeM
(hopMyIMpPOBKM OPUCTaAMU HOBBIX B3IISIIOB. M XM3HB HAuMHAIA T€Ub MO0 HOBOMY
pycily, XOTSI CTapoe PYC/IO HE 3aChIMaloch — OHO MPOCTO BhIChIXano. Tak, Hapsimy
C LIMBWIBHON COOCTBEHHOCTBIO ObUIA CO3[aHa TaK Ha3blBaeMasi OOHUTapHasl, WU
MpeTopcKasi, COOCTBEHHOCTh (He HOCHBILIASI HA3BaHUsI COOCTBEHHOCTH, HO JaBaB-
1asi yrpaBOMOYEHHOMY JIMILy Bce TpaBa coOCcTBeHHMKa) (1. 193), Hapsmy ¢ um-



BWIBHBIM HAacJIECTBEHHBIM MPaBOM ObUIa CO3[aHa NPeTOpCcKasi cucTeMa Hacieno-
BaHM (OIATH-TAKM JaKe He HOCHBILAS Ha3BaHMs HACIEJOBaHMs, 1. 236) U T.II.

DTOT TPy MOCTENEHHBIX M OCTOPOXHBIX TMPHUCTPOEK K CTAPOMY 3MAHMIO TIPH-
BOAWI K TOMY, YTO PMMCKOE MpPaBO HEMpPEePhIBHO Pa3BUBATOCh. OHO HEMpPepbIBHO
0CBODOXIATIOCH OT BCETO YCTApEBIIIEr0, HE BbIIEPKABILIETO MPOBEPKU XKU3HU U HU
Ha MUHYTY HE OKOCTEHEBAaJIO, HO B KaXblii JaHHBI MOMEHT COOTBETCTBOBAIO T1O-
TpeOHOCTSIM COBpeMEHHOM M3HM. Kak TMOMUITBI CO3MaloT KOpaJIoBble OCTPOBA,
TaK ¥ PUMCKME IOpPUCTBI MyTeM OeCKOHEUHBIX HACIOEHUI Co3MaBaiy Iepeleiee
B BeKa 37laHUe PUMCKOTO YaCTHOTO MpaBa.

Tpyn pUMCKMX IOPUCTOB — 3TO MHOTOBEKOBOI 1 JIMIIb B HE3HAYMTEIHHOM CTe-
TMeHU JOMeIIuii 10 Hac' Tpyl, NpUBEIILMii B IepBble BeKa H. 3. K ACTATLHON pas-
paboTKe BCeX IOPUIMYECKUX BOMPOCOB, CBSI3AHHBIX C OTHOCUTEIbHO CJIOXHON XO-
3UCTBEHHOM XXW3HBIO TOTO BpPEMEHM. PHUMCKUE OpUCTBI MpUAAIM PUMCKOMY
YacTHOMY TIpaBy TOT BUI, KOTOpBI OOECTIeYrsI pPUMCKOMY TIpaBy €ro MeCTO B MC-
Topuu. Hemapom eilie B IpeBHOCTM TOBOPWJIM, UTO IOPUCTHI «CO3NATN» PUMCKOE
TpagBo.

W, xorma, HaunHast B ocooeHHocTH ¢ KoHIa Il B. H. 3., ocabia, a 3aTeM uc-
Yeasa MPeXHsIsl TBOpUECKask paboTa I0pUCTOB-TIPAKTMKOB M TIpeo0dIanatoliee 3Ha-
YyeHue Mojyyusia 3aKoHomaTesIbHas AesITeIbHOCTh UMIIEpaToOpoB, TO PUMCKOE Ya-
CTHOE TPaBO Y)Xe HAuyaJlo 3aCThIBaTh. DTU (haKThl OTpaKaiu 3aKaT MOJUTHIECKOrO
MOTYIIIECTBA PUMCKOM JepKaBbl W JIETPAIAlI0 XO3HCTBEHHOM XU3HU.

§ 2. MeToa n cuctema N3NOXeHUs

4. MeTton mioKeHus. ABTOpbI HACTOSIIIETO YYeOHMKA CTaBAT CBOEH 3amaveii
M3JIOXKMUTh PUMCKOE YaCTHOE MPaBO B TOM BUIE, KAK OHO CJIOXWIIOCH B MEPBbIEe Be-
Ka H. 3. ¥ 3a)MKCUpOBaHO B 3HaMeHMTON Koaudukaivu KOctuHuana VI Beka.

DTa KHUTA He SIBJIIeTcs y9eOHMKOM MCTOPUM PUMCKOTO TipaBa. M3ydeHue ucro-
pPUM PUMCKOTO TOCYIapCcTBa M TipaBa BXOMUT B cocTaB «MIcTopum rocynapcTsa 1 Ipa-
Ba», KOTOpasi MPOXOIUTCS Ha MEPBOM Kypce IOpUIMYECKUX MHCTUTYTOB. Matepuai
9TOTO TOCIEIHErO MPeaMeTa IODKEH ObITh YXKe U3BECTEH UMTATENIO, MPUCTYTIAIOLIe-
MYy K YTeHHMIO HacToseil KHUrH. [TosToMy MBI He JaeM TIOIpOOHON MCTOPUM OT-
JETbHBIX MHCTUTYTOB, HE M3JlaraéM BOIMPOCOB, OTHOCSILIUXCS K TOCYIapCTBEHHOMY
ycrpoiictBy Puma. Hampumep, ccbiiasich Ha TIPETOPCKMiA SIUKT, Mbl HE OCBEIIaeM
MOJIOKEHUST U TIPABOMOUMIA MpeTopa, TOBOPsSI O CeHaTe, Mbl HE YKa3blBaeM pOJIU U
(yHKIIMI 3TOTO YUpEXKIEHMST HA Pa3TMYHbIX 3Tarax uctopuu Puma u . 1.

Ho BM™ecTe ¢ TeM aBTOpbI HM Ha MUHYTY He YIYCKAlOT U3 BMA, YTO MPaBO €CTh
HMCTOPMYECKU M3MEHSIOIIAsCS HANCTPOKa, YTO MPAaBO HEPA3PBHIBHO CBSA3AHO C IO-
cynapctBoM. [ToaToMy MblI yKa3blBa€M OCHOBHBIE YEPThl MCTOPUUECKOTO Pa3BUTHS
MHCTUTYTOB, COXPaHUBIIIMX CBOE 3HAUEHUE K M3yyaeMOMYy HaMU IEpUOy, U CTpe-

Cne,u,yeT nMmeTb B BMAy, 4TO Haw OCHOBHOW UCTOYHUK CBEAEHUN O COYUHEHMUAX topucTos —
AvrecTbl lOcTnHnaHa — npencrtasngeT coboit nuwb Hebonblune OTPbIBKN 13 COYMHEHUN
JILWb O4eHb HEBONbLLOro Yncna IOPUCTOB. MHorux, paxe o4eHb BUAHbIX IOPUCTOB, Mbl 3HaeM
b MO YNOMUHAHNAM UX UMEHN no3gHenwmmm topucTtaMmun 1 No OTAENbHbIM UMTaTam U3 nx
COYUHEHUA. HeCOMHEHHO, 4YTOo 0 GonbLUIMHCTBE IOPUCTOB Mbl MPOCTO HUYEero Ha 3Haem un
HUKorga He y3Haem. ¢IcHO, 4TO pgoweplmne A0 HAC UCTOYHUKU PUMCKOro 4acTHOro npasa
ABNAOTCS NMLWb 04eHb HEGOMBLUONM YacTblo AeNCTBUTENLHO cyuwecTsoBaBLUNX NCTOYHUKOB.



MUMCS TI0Ka3aTh 00YCJIOBJIEHHOCTh HOPM TIpaBa CyLIECTBOM pabOBIaAeTbueCKOrO
00l1IeCTBa, OPraHM30BAHHOTO B TOCYIapCTBO, CTPEMMMCS BBISIBUTH 3aBUCUMOCTh
M3MEHEHUS! IOPUIMUECKUX HOPM OT M3MEHEHUs TPOW3BOICTBEHHBIX OTHOIICHUIA.
Ho ucropuyeckoe uccrnenoBaHre He SIBISIETCSI OCHOBHOM 3amaveit JaHHO# paboThl.

5. ConepxaHue yueObHMKa. Hacrosiiasi KHura mocBsiiieHa YacTHOMY TIpaBy aH-
TUYHOTO PriMa. MBI cTaBUM CBOEii 11e/IbI0 M3JIOKEHUE PUMCKOTO YacTHOTO TpaBa,
BO3MOXHO OJTVKE TIPUIIEPXKMBAsICh UICTOYHUKOB. [103TOMY aBTOpPBI CUMTAIOT HEOOXO-
JUMBIM MPUBOIUTH MHOIOYUCJICHHBIC BBIITMCKU U3 COYMHEHU PUMCKUX IOPUCTOB.
OHU CTPEMSITCSI HOKA3ambHe MOAbKOKOHEUHble 8b1600bI PUMCKON IOPUCTIPYICHIINH,
HO M TOT MaTepua, Ha OCHOBE KOTOPOTO ObUIM CHE/IAHbI 3TW KOHEYHbBIE BHIBOIBI, T.
€. KOHKPETHbIE Ka3yChl U Te MyTU, KOTOPbIMU LT B CBOMX PACCYXIEHUSIX PUMCKHE
IOpUCTHI. XOTEeJIOCh 1aTh HAIVISIMHOE TPEACTABICHUE O PUMCKOM YacTHOM IpaBe B
TOM BUJE, KaK OHO JACHCTBUTETLHO CYILIIECTBOBAJIO, & HE U3BJIEKATh U3 PUMCKUX TTa-
MSITHUKOB HEKOTOPYIO CyMMY aOCTPaKTHBIX MpaBWJI, pacroyiiarasi UxX B HEBEIOMOM
PUMCKOMY TpaBy CUCTeMeE. DTa COBEPIIIEHHO SICHasl, Ka3aloch Obl, 3a7a4a TpeOyeT,
MIPUMEHUTEIBHO UMEHHO K PUMCKOMY YaCTHOMY TIpaBy, O0COOOTO TMOSICHEHUSI, TaK
Kak B UCTOPUU TIOJ, PUMCKHMM TTPaBOM HEPEIKO MOHUMAJIach He Ta IMpaBoBasi CUCTe-
Ma, KOTopasi B IECTBUTENTbHOCTH CYLIIECTBOBAIA B aHTMYHOM PriMe.

6. Pentermms puvckoro npasa. Kak n3BectHo, HaunHas ¢ XII B. mpoucxonur u
3axBaThIBaET OOJBIIMHCTBO rocyaapcTB 3anaaHoii EBporbl ovH U3 BAXXHENIIINUX 1C-
TOPUYECKUX TMPOIIECCOB Beeit aroxu heonanusma — peyenyus pumckoeo npasa. Pasz-
BHBAOILIASICS TIPOMBIIIUIEHHOCTh M TOPTORJISI TPEOOBAIM pa3BUTON TIPABOBOI HAZICT-
POWKM, HE TOPMOBSIIIEH, HO CTUMYJIMPYIOILIEH TTPOTPEcC MPOU3BOAUTEBHBIX CHT U
MPOU3BOJICTBEHHBIX OTHOLLEHUWI, W TIPUTOM HAICTPOMKM, BBIXOISIIEH 32 rpaHULIbI
OTOCJIbHBIX d)eOB,aJ'lele rocyaapcCTB. XO034MCTBEHHBIE OTHOILEHUS BbIXOOWJIN 3a
Tipenesbl MeJIKUX (heonaTbHBIX TEPPUTOPHIA, Y X TIPABOBOE PETYIMPOBAHUE TOJIK-
HO OBbUTO OBITh AIEKBATHO M — UM TEPPUTOPUAILHO U 1O cyiecTBy. [IpuMeHeHue
KOCHBIX H APOOHBIX (heONaIbHBIX KyTIOMOB (OOBIYHO-ITPABOBLIX HOPM) SIBJISUIOCH OBl
CYLICCTBEHHBIM TOPMO30M /I pPa3BUTUS TTPOU3BOIUTCIIBHBIX CUJI. J4! BbIXO/1 ObUI
HalifieH B MPU3HAHWU CWJIbI 3aKOHA 32 PUMCKHMM YacTHBIM TpaBoM. 1o cBoemy co-
JEPKaHUIO PUMCKOE YacTHOE MPABO YIOBJIETBOPSUIO TIOTPEOHOCTSIM CPEIHEBEKOBbST
B perIaMEeHTAlIMM YaCTHOM COOCTBEHHOCTU U JIOTOBOPHBIX OTHOILIEHUH 1 OBLIIO OBe-
STHO BeJIMYKMEM CJIAaBHOTO MpoIiioro. Hemasyro posib Chirpajiv Ipy 3TOM OTMEUeHHasI
BbIIIIE «a0CTPAaKTHOCTh» PUMCKOTO YaCcTHOTO TIpaBa, yTpata UM B TIepBbIE BeKa H. 3.
YepT Y3KO HAlMOHATBHOTO, MECTHOTO TpaBa, ero MpUCIIOCOOIEHHOCTD K PEryIvpo-
BaHUIO XO3MCTBEHHOTO 000POTa Pa3TMUHbIX HAPOIOB.

PumMckoe yacTHOe MpaBo cTajio, TakKuM 00pazoM, «OOLIUM TIPaBOM» psifia TOCy-
apcTB U (DyHAAMEHTOM JaIbHEMIero pa3Butusl U (HeoJaabHOro U OypXKya3HOTO
npaBa. OHO TIPUOOPEIIO YKe Yepe3 psii CTOJIETU mocie nmaneHust Puma 3HaueHue
JIEHCTBYIOIIETO TIpaBa B psime rocymapctB LlenTpanbHoit n KOxwoii EBporib.

Ho cnenyer nmomuepkHyTh, YTO MPEAMETOM DPELETILUU SBUTIOCH TIPEUMYILIECT-
BEHHO PUMCKOE YacTHoe IpaBo. HaobopoT, puMcKoe myonyHoe MpaBo, Mo 00111e-
My TIpaBWIy, YMepiio BMecTe ¢ TameHueM Puma. W ecnu repmaHcKas UMIIEpUST
MpUCBOMIa cebe Toprmoe Ha3BaHWE «CBSIIICHHONM PUMCKOM WMIIEPUM», €CITU BO
MHOTHX TOCYIapCTBaX ObUTM YUpeXIaeMbl CEHATbhl, €CJTM TUTYJ MMIlepaTopa TMoy-
YKMJI 3HAUMTEJILHOE pacrpocTpaHeHue, ecii 1 HamojieoH 10 Toro, Kak cTaTh UM-



IepaTopOM, U3MBICIIII TOJDKHOCTD IIEPBOTO «KOHCY/Ia», TO BCE 3TO SBUJIOCH JIMIIb
3aMIMCTBOBaHMEM HEKOTJa 3HAMEHUTOTO TUTYJa, HO OTHIONb HE BOCKpEIIEHUEM
PVMCKHUX TOCYIApCTBEHHBIX YUPEKICHUM.

OnHaKo M pUMCKOE YaCTHOE MpaBO KakK MPaBO paboOBIAIeIbueCcKOro rocyiapcT-
Ba HE MOIJIO B CBOEM HEMPUKOCHOBEHHOM BUJIE CTATh 3aKOHOM OOIIIECTBA, B HEPax
KOTOPOTO YK€ Hauali pa3BUBaThCS OypKyasHble OTHOLIEHUs. PrMckoe npaBo B rie-
pYIO €ro pereniuy IMOABePraloCh MHOTOYMCIIEHHBIM TTPUCTIOCOOIEHUSIM, TAIEKO
WIYILIMM TOJIKOBAaHUSIM U MepepaboTKe, U ITUM TyTeM CO31aI0Ch, TPEUMYIIECTBEH-
Ho B Tepmannu XVI—XVII BB., To «ucKakeHHOE» PUMCKOE TIPaBO, KOTOPOE IOIy-
YUJIO HA3BaHME TAHIEKTHOTO MpaBa W e CTPAHHOE H HEJIOTMYHOE Ha3BaHUE «CO-
BpeMeHHOro puMckoro npasa» (heutiges r(misches Recht). Hapsimy ¢ atim, TeKCThI
PUMCKHMX MCTOYHMKOB TOABEPraauch (hOpMabHO-JIOTMYECKO 00paboTKe: U3 HUX
U3BJIIEKATUCH OOIIME MPUHLIMIIBI, KOTOPbIe PACIONArajiiCh BO BHEILIHE CTPOHOM
rnopsiake. DTa mepepaboTKa He SIBJSIach, OIHAKO, PE3y/IbTaToM CO3HATEIbHOTO
CTpeMJIEHUsI MCKAa3UTh PUMCKOE YaCTHOE TIPaBO; OHA SIBJISUIaCh UCTOPUIECKU HEe00-
XOIMMBIM TIPOLIECCOM MPUCTIOCOOIEHUST PUMCKOTO MpaBa K HOBbIM TTPOU3BOICTBEH-
HbIM OTHoIleHUsIM. Ho yem nanbliie, TemM Gosbllie TTAaHASKTHOE TPaBO OTXOAMIIO OT
«YKCTOrO» PUMCKOTO TipaBa. 3HaYEHUIO MOCTIEIHETO CONEMCTBOBAIO U TO, UTO TEKC-
Thl PUMCKOTO TIpaBa SIBWINCH TOl OCHOBOI, Ha KOTOPOI pa3BWJIach, B OCOOEHHOCTH
B XVIII u XIX BB., o011as1 Teopusi OypKya3HOIO I'pakJIaHCKOIo mpaBa. MHoro4uc-
JIEHHBIE TEOPWY CICNTKUA U BOJIEU3bSIBIICHUS, JOTOBOPA U IOTOBOPHOI OTBETCTBEHHO-
CTU, BUHBI, TIOHSATHUS Y 3aLLUTHI BIANCHUS U T. M. 0a3UPYIOTCS Ha TEKCTaX PUMCKOTO
npasa. Ho camux stux teopuii B Pume, KoHEeUHO, He OBLIO.

Maznaras yactHoe npaBo aHTUYHOTO PriMa, MbI cuMTaeM M3JIMILIHUM U3J1araTb
pe3yJIbTaThl pa3paboOTKM M MIPUMEHEHMST pUMCKOTO TIpaBa rociie rmageHus: Puma,
T.€. KacaTbCsl YUCHUI TIaHIEKTHOrO MpaBa. Hac MHTEpecyeT TO U TOJBKO TO, UTO
6but0 B PuiMe, a He To, YTO chenaiy ¢ MpaBoOBbIM HaclienqueM Puma BriocinencTByu.
DT nocenHre BOMPOCHI JOKHBI OCBEIIATHCS B UCTOPUU (heonaibHOTO MpaBa v B
ucTopum OypKya3HOTo mpasa. JIMIb B OTAENBHBIX CIydyasiX, KOTJa MOCIIemyomiast
pa3paboTka obserdyaeT moHMMaHue pUMCKHX MCTOUHUKOB, Mbl CCbUIAEMCSI Ha CO-
OTBETCTBYIOIIE TPYIbI.

7. Cucrema uznoxkenms. ['aii ToBOpUT:

Omne ius quo utimurvel ad personas pertinetvel ad res vel ad actiones.
(1.2). - BceTonpaBo, KOTOPbLIM Mbl [10/1b3YEMCS, OTHOCUTCS NI K
JmLam, Wiy K BeLam, Uam K npaBoBbIM AECTBUSIM [UCKaM].

Dra cucteMaTtu3aius He sBisieTcsi ocooeHHocThio MHcTuTyumii 'as; mocratou-
HO cKazaThb, 4To eit ciemytoT u Uuctutynmu FOctuHuana. [1oatoMy u B HacTosi-
1eM Yy4eOHUKE MbI TIPUIEPKUBAEMCsI, B OCHOBHOM, YKa3aHHOT'O MTOPSIIKA.

Taxkum 06pa3oM, JOIKHBI ObITH UBJIOXKEHBI: a) TIPABOBOE ITOJIOKEHNE JINLI, BKITIO-
yas clofa 1 ceMeitHoe rpaso (pazaessl IH—1V); 6) npasa, oTHocsimecs K Bewam, —
COOCTBEHHOCTb U TpaBa Ha 4yxue Bely. Crofia e OTHOCUTCS U HacJleIOBaHUe, SIB-
JISIolIeecs Tpeskze BCero crocoboM MOCMEPTHOTO Tepexona COOCTBEHHOCTH U He-
Pa3pbhIBHO CBSI3AHHOE C YAaCTHOW COOCTBEHHOCTHIO (pasmesisl V-V1); B) TpaBoBbie
NEUCTBUS, T. €. 00s13aTeNIbCTBA, PA3AC/ISIIONIMECs, B CBOIO OYepe/lb, HA KOHTPAKThI,
KBa3U-KOHTPAKThI, IEJMKThI ¥ KBa3u-1eUKThI (pasnensl VII—IX).



Ho 31iM pasnenam siBUI0CH HEOOXOAMMBIM TMPEATIOCIATh eLIe [Ba pa3zena:

(1) Ucrounuku pumckoro yactHoro npasa. He craBsi cBoeii 3anaueii 1aTh UCTO-
PUIO BeeX MCTOYHMKOB YaCTHOTO TpaBa PrMa, HaYMHas ¢ IpeBHEMIIX BpeMEH, 3Ta
IV1aBa JOJDKHA B MEPBYIO OYepenb MoKa3aTh UCTOYHUKM MO3HAHUS HAMU PUMCKOTO
yacTHoro mpaBa. CoOTBETCTBYOILIME 3HAHUS (M B 0osiee OOIIMPHOM OObeMe, YeM
OHM MOTYT OBITh TTOTYJEHBI TIPX TIPOXOXKICHUM Kypca MCTOPUH TOCYIApCTBa U TIpa-
Ba) HEOOXOMUMBI JJIsI CO3HATETBHOTO YCBOSHUSI BCETO TIOCIIEAYIOIIETO M3IOXKEHUSI.

(2) YueHue o 3ammTe Ipas, DIABHBIM 00pa3oM, 00 ncke. Kak yxe ObUIo yKa3aHo
BBIIIE, PUMCKOE YacTHOE TPaBo SIBJISIETCS] B CBOEH OCHOBE MPaBOM CYAEOHBIM, U 3TO
TPaBO HEPEIKO XapaKTepU30BAIOCh Kak cucTeMa UCKOB. [1oaToMy B 1iesisix Hanbosee
KOMITaKTHOTO U CHUCTEMATHIECKOTO M3TOKEHHMS SIBUJIOCH HEOOXOMMMBIM TTPEITTOCIIATh
HCCIIGIOBAHUIO OTAEIBHBIX MHCTUTYTOB M3JIOKEeHME OOILIETo YUdeHMsI 00 UCKe.

Takum 006pazom, HacTosIasl paboTa pacranaeTcs Ha Clemyrolme pasaesbl: 1)
HcTrouHnKy puMCKOro yactHoro Ipapa; 2) OcyliecTBiIeHUe U 3allliTa IpaBa; 3)
Jlvma; 4) CemeitHoe mipaBo; 5) Ipasa Ha Betm; 6) HacencteeHHoe mipaBo; 7) O6-
1ee yueHue o0 obsi3aTeNbcTBaX 1 JoroBopax; 8) OTienbHble BUABI TOTOBOPOB U
KBa3U-KOHTPaKThI; 9) JleTMKTHBIE 00513aTeIbCTBA M KBAa3H-AETUKTHI.

OnHako He BCe BOMPOCHI U3NIAaraloTcs ¢ OMMHAKOBOM MOApoOHOCThIO. boree ne-
TaJIbHOTO M3JIOKEHMSI 3aCTy>KMBaIOT Te MHCTUTYThI, KOTOpblE ObUTM Haubosiee mo-
IPOOHO pa3zpaboTaHbl B PriMe 1 KOTOpBIE BMECTe C TeM OTPENesTIIN JaTbHenIee
pa3BUTHE YaCTHOTO TpaBa B (peoqaIbHOM M KaluTalucTuaeckoM obmectse. Croma
OTHOCSATCS: y4eHHe 00 rcke (HO He (opMbl Mmpoliecca), COOCTBEHHOCTh U IOTOBO-
pul. HaoGopoT, ceMeitHoe mpaBo, HacaeICTBEHHOE MPaBo, AEJUKTHI U T. T1. U3Jlara-
10TCsl GoJiee COKpallleHHO — 3[eCh BHUMAaHMs 3aC/IyXMBAIOT OCHOBHBIE TIOJIOXKe-
HWMsI, HO He JIeTaJTu.

§ 3. Jlutepatypa

8. CnenmaibHas JuTepaTypa mo pUMCKOMY YacTHomy mpaBy. Pycckas nurepa-
Typa ¥ MTHOCTpaHHas IuTepaTrypa B 3Toi 001acTi — HeoObsITHA. PazpaboTka pum-
CKOTO YacTHOro mnpasa B 3ananHoii EBporie Benach HaunHast ¢ X11—-XIII BB. u 11u1a
IT0 IBYM OCHOBHBIM HaITPaBJICHUSIM: a) UCCIIENOBaHNE UCTOPUN PUMCKOTO YaCTHO-
ro IpaBa, 0) IPUCIIOCOOIEHUE €r0, B CBSI3U C PELEIIUeil, K COBPDEMCHHBIM I10-
TpeGHOCTSAM (BBIpAOOTKA TTaHAEKTHOTO TIpaBa). KoHeuHo, B psiie cIyJaeB 3TH JBa
HaTIpaBJIeHUsT He MOTYT OBITh Pe3KO OTrpaHMYEHBI OTHO OT Ipyroro. Bropoe Ha-
TIpaBJcHUE, NPEACTaBASIONEe HAMMEHBLIYIO LIEHHOCT TSI TO3HAHMS TIpaBa aH-
TUYHOTO PuMa, 1MMesno ocoboe pacripocTpaHeHUe B TeX CTpaHaX U B T¢ MEPHOMIBI,
e ¥ KOLJa pUMCKOE MPaBo, B CUJIY PELENLNH, SBISIOCh TIPAaBOM JEHCTBYIOLIVM.
Crona otHocutcs ripexae Beero I'epmanus mo 1900 1. (¢ 1900 r. Geuto BBEmEHO B
neiictBue I'epmaHckoe TpaxmaHckoe yiaoxeHue); ®panmms mo Havama XIX B.
(B 1804 r. Bo ®panimu 6bu1 M3aH [paxnaHckuit kogekc'). Hao6opoT, B cTpaHax,
He 3aTPOHYTBIX PELICTIINEl, ¥ B CTpaHaX PEIICTIIMY TIOC/Ie TIPEKPAICHIST ISHCTBUS
PELIETTMPOBAHHOTO PUMCKOTO TIpaBa TpeodsIanaio MCTOPHIECKOe M3YJCHUE PUM-
CKOTO TIpaBa, TIpe/ICTaByIsolIee Oomblliee HaydHOe 3HaYeHue. B yactHocTH, B Poc-

OpHako Bo ®paHuun pabotan BenuyailuMini CpefHEBEKOBbLIN MccnenoBaTeNlb UCTOPUKN
pumckoro npaea, Kysuuiz (XVI B.), Tpyabl KOTOPOro B psiAe OTHOLEHMIA U OO CUX HOP He
yTpaTunun CBOEro 3Ha4eHus.



CHM, HUKOTIIA He TOANANaBIleii pUMCKOMY TIpaBy M COXPAHMBILIE Ha BCEX Tarax
CBOETO Pa3BUTHST CaMOOBITHOCTH CBOEH TpaBoOBOI cucTeMbl, ¢ KoHia XVIII B. Ha-
yajach MCTOpUYEcKasi pa3paboTKa pHMMCKOTO TpaBa, M TPYAbl PYCCKMX YYEHBIX
BHEC/IM 3HAYUTEIbHBIN BKJIQI B 3TO JEJIO.

MHoroBekoBasi pa3paboTka PUMCKOTO YaCTHOTO TpaBa UMEET DS CEPbe3HBIX
JNOCTVKeHUH. TIIaTeNbHO M KPUTUYECKU TMPOaHAIM3UPOBAHbI IOLIEAIINE 10 HAC
PYKOITUCH UCTOYHUMKOB, BBISIBJIEHBI Y UCCIIENOBAaHbI MMEIOLIMECs] pA3HOUTEHMSI, yC-
TaHOBJIEHO MHOXECTBO MHTepnosimii. [TpekpacHO M3aaHbl BCe COXPAHMBILIUECS
namMsATHUKK. CoOpaHbl M CUCTEMATU3MPOBAHbI BCE MMEIOIIMECS BBICKA3bIBAHMUS 110
OTAENbHBIM BOMPOCaM, COXPaHMBLIMECS HE TOJbKO B IOPUIMYECKUX COOpHHUKAX,
HO M B Hal{IEHHBIX IOPUIMYECKUX TOKYMEHTaX, HAAMKUCAX, B COUMHEHUSIX UCTOPU-
KOB, ¢uiocodoB, M03TOB. B psife CropHBIX BOIPOCOB CO3AaHBbI, HA OCHOBE 00-
IIMPHOTO MaTepuaia, MHTEPECHbIE TEOPUU U BBICKA3aHbI OCTPOYMHBIE THIOTE3bI.
Boo0Giiie Bce orpoMHOe MpaBoOBOE Hac/lencTBO Prma mpuBeaeHo B SCHOCTD, IIPOBe-
PEHO M CUCTEMAaTU3UPOBAHO TPYIOM pPsiia TIOKOJEHUI YYEHBIX.

JInst Lieneld HacTosIIero y9eOHUKA TOCTaTOYHO YKa3aTh OCHOBHBIE YYEOHUKH U
TIPUTOM He SIBJISIFOIIMECS SIBHO YCTApEIbIMK ¢ TOYKU 3PEHUST COBPEMEHHOTO COCTO-
STHUST U3YyYeHUsT UICTOYHUKOB M BOOOILIE MaTepUAJIOB.

(1) ITo ucropum pUMCKOro 4acTHOro IpaBa yKaxkeMm ydeOHUKM M.A. TTokpoB-
ckoro (1917 r.), B. M. Xsocrosa (1919 r.), Epumosa, KonotuHckoro.

W3 mepeBomHbIX paboT MHcTUTYIIMUM (T.e. YUeOHMKM U TIePBOHAYAIEHOTO
M3ydeHus puMcKoro mpasa) 3oma, CanpkoBcKoro, Ymmapxa. M3 pabor Ha MHOCT-
paHHbIX a3bikax: Girard. Manuel (I(mentaire de droit romain, usn. 8- (mepecmo-
TpeHHoe Senn), 1929 (nydimas u3 BceX pabOT MO MCTOPUM PUMCKOTO IIpaBa, I10-
siBuBIIMXCS 3a rpanmieii); Cuq, Manuel des institutions juridiques des Romains,
n3n. 2-e, 1928; Monier. Manuel (I(mentaire de droit romain, 2 Toma, 1944 u 1945;
Buckland, Text-book of Roman Law from Augustus to lustinian, usm. 2-e., 1932;
Mitteis, Romisches Privatrecht bis auf die Zeit Diokletians,t. I, 1908; Wlassak,
Romische Prozessgesetze, 1888-1894.

(2) Y3 pabotr MO MaHIEKTHOMY TpaBy ClieyeT OTMETUTh YUeOHUKU CUCTEMbI
(W JOrMBI) PUMCKOTO TIpaBa XBocToBa, I'prmma, Edumona.

M3 nmepeBonnbix padot: Hdepuoypr. IlannexTs! (3 Toma); bapon. Cucrema pum-
CKOTO TPaXIaHCKOIO IIpaBa (4 BHIIL.).

W3 HemepeBemeHHBIX MHOCTpaHHBIX pa®oT: Windscheid-Kipp. Lehrbuch des
Pandektenrecht (3 Toma).

8-a. Cokpaienusi, IpUHSTHIE B TEKCTE
D. —Aurectsl. Hanpumep: 50. 17. 141. 1. o3HavaeT: AurecTsl, khura 50, Tutyn 17,
dparmeHT 141, § 1. pr. o3HavyaeT Havyano pparmeHTa; i. f. — KoHeL pparmeHTa.
I. — Unctutyuum lOcTnHnana. Hanpumep, I. 1. 2. 1. 03HavaeT: IHCTUTYUUKN, KHN-
ral, mryn2, § 1.
C. — Kogekc tOctuHmnana. Hanpumep, C. 8. 44. 19 o3HauaeT: Kogekc, kHura 8, Tu-
Tyn 44, KoHcTUTYums 19.
C. Th. — Kogekc ®eonocus.
an — Unuctutyumn Mas.
Coll. — Collatio legum Mosaicarum et Romanarum.
Sent. Rec. (S. R.) — Sententiae receptae (CeHteHumun MNaena).
Qu nnm Quest. — Quaestiones (Bonpochl).



I'nasa 1
OB30P UCTOYHUKOB
PUMCKOI'O YACTHOI'O ITPABA

§ 4. UcTtopmyeckue cuctemMbl pPUMCKOr0 4YaCTHOro npasa

9. IImswibHoe npaBo. CooOpa3HO € 3a1ayaMy HACTOSILLIETO yueOHUKA (11. 4) u3y-
YEHMIO MMOIIEXKAT MCTOYHMKM TIpaBa Iieprona npuHimnara u momuHara (I1—VI Bs.
H.3.). 1151 TOHMMaHMs MX HEOOXOMMMO IPEABapUTEIEHO OXapaKTepr30BaTh B OCHOB-
HBIX YepTaX COCTOSTHUE MCTOUHMKOB PUMCKOTO YaCTHOTO TpaBa K KOHILY PeCITyOIMKH.

B cuity ocobeHHOCTel MCTOPUYECKOTO Pa3BUTHSI K 3TOMY BPEMEHU B COCTaBe
PUMCKOTO TpaBa MOXHO Pa3inyaTh OTAEIbHBbIE CUCTEMbI, KOTOPbIE BO3HUKIW HE
OJTHOBPEMEHHO, a CKJIAbIBATUCH MOCIE0BATENLHO OHA 32 JPYTOW.

[ peBHeiiliee puMCKOE TPpaBO Ha3bIBAJIOCh KBUPUTCKUM 110 UMEHM IpeBHEi11Ie-
IO IUIeMeHM KBUPUTOB (ius Quiritium). D10 Ha3BaHME OCTABUJIO CBOM CJieI B IPEB-
HEeMIIMX crenkax, B (hopMaJIbHBIX 000POTax SI3bIKa, OCOOEHHO TaM, IHe AEJI0 IUIO
0 mpaBe cobcTBeHHMKa Ha Ben (dominium ex iure Quiritium — coGCTBEHHOCTH
Mo KBUPUTCKOMY IpaBy). DTa cCUCTeMa IpaBa TO3IHEE TONydywia Ha3BaHUE yu-
suavbroeo TpaBa (ius civile), MmomyepKUBaIoIIee CTPOrO HAIMOHAIBHBIA XapaKTep
npaBa PUMCKHUX IpakIaH, IpaBa TrocymapcTBa-ropona (civitas). 3aKoHOTATEIbCTBO
XII Tabaui ¥ mocienyronue 3aKOHbl ONpeae/sii MOAPOOHO MOPSAKU OXpaHbl, a
TaKXe MPWXKU3HEHHBIX U MMOCMEPTHBIX PACTIOPSDKEHUI BaKHEUIIMMU OOBEKTaMU
KBUPUTCKOI COOCTBEHHOCTH.

LIMBUIBHBIM MPaBOM B TECHOM CMBIC/IE CUMTAJIACh 3aKpeIIeHHasl 3aKOHaMU
y3KO HallMOHAaJIbHAsI CUCTEMa YacTHOTIO IpaBa. B 0oJiee 1IMPOKOM CMBbIC/IE LIMBUIIb-
HOE TpaBO OOHMMAJIO TAKXKE M BCE Pa3bsSCHEHUS] U KOMMEHTapWW K LIUBWILHBIM
3aKOHaM, JIaBaBIIMeECs] PUMCKUMM IOpUCTAMK TIPUMEHUTEBHO K CUCTEME U3I0XKe-
Hus B XII tabmuiax. K KoHITy pecnyOauMKy CyIeCTBOBaJIO HECKOJIBKO TAKMX KOM-
MeHTapueB. sl IopyCTOB 3MOXM MPUHIMIIATa U JIOMUHATA ius civile 6610 OMHO-
BPEMEHHO M COBOKYITHOCTBIO HOpPM JEWCTBYIOIIErO TpaBa M HAyKOW IpaBa;
OOJTBbILIAs YaCTh CTApbIX 3aKOHOB ObLIa JaXKe 3aCJIOHEHA YUEHUSIMU U TOJKOBaHMSI -
MM I0pMCTOB. B 3aKOHOmAaTEILCTBO MMIIEPHH ius civile BOIILIO B KauecTBE ApEeBHEM -
1Ieil YaCT¥ pUMCKOTO MpaBsa.

» 10. ITperopckoe nmpaso. Hapsimy ¢ 31Ol cucTeMOil LIMBMJIBHOTO TpaBa MmocTe-
MEHHO CJIOXWJIACH IPYTasi CUCTeMa TIpaBa — npago npemopckoe (ius praetorium uiu
honorarium, or cioBa «honores» — TOYeTHAsT TOKHOCTD).



BDra crcTeMa TipaBa Oblla BbI3BaHA K KU3HM Pa3BUTHEM 3KOHOMUKU, POCTOM
paboBJIaieH!sI, COCPENOTOYEHNEM B pyKax TOCIONCTBYIONIEH BEpXYIIKA PabOBIa-
JIeTbYECKOr0 KJlacca TOPTOBOTO ¥ POCTOBLIMYECKOTO KalUTaIa U KPYITHOM 3eMelTb-
HOI coOCTBeHHOCTU. PocT rpyrin paboB/aieblieB-pPOCTOBIIMKOB U 3eMJIEBIAIEb-
IIeB COMPOBOXIAJICS OOOCTpEHMEM KIIaCCOBBIX MPOTHBOpeuridi. Bce 3T HOBBIE
COILIATTBHO-3KOHOMUWYECKHUE YCIIOBHSI IETaIM CTaphle TTIOCTAHOBJIEHUS IIMBUIILHOTO
MpaBa HENOCTATOYHBIMU U C KOJMUYECTBEHHON W C KaYeCTBEHHON CTOPOHBI. DT
MOCTaHOBJIEHUST HYXXHO ObLIO TMOIMOJHSATh U JaKe UCMPaB/IsITh. DTa paboTa Jiera
Ha CylIeOHbIX MarkCTPaToB, IJIaBHBIM 06pa3oM — MperopoB. OHa coBepiagach mo-
cTereHHOo. B pesynbrare moyydmics psii MHCTUTYTOB, pa3pabOTaHHBIX TIPETOPAMK
MPEVMYILIECTBEHHO TyTeM 3IMKTOB M CHaOXXEHHBIX CO3IaHHBIMU UMU HOBBIMU
cpeacTBamMu 3aluThl. [lapajuiebHO HUMBUJIBHOMY TpaBy cO3[alach CUCTEMaA Tpe-
TOPCKOTO TIpaBa (cm. makce nn. 20-22).

11. IIpaso naponos (ius gentium). LluBMILHOE IPABO MPOTUBOIIOIATATIOCH HE
TOJIBKO TIPETOPCKOMY TpaBy, HO TaKKe ellle OHOI cucteMe — npasy Hapooos. Ata
cucTeMa TIPEICTABIISIET CaMOe OPUTMHAIBHOE SIBJIEHUE B PUMCKOM TIpaBe.

LmBrIbHOE MPaBO MPUMEHSIIIOCH TOJIBKO K PUMCKUM TpaxnaHaMm. He Bxomus-
1IIMe B PUMCKYIO OOLLIMHY CUMTAINUCH, KaK yKa3aHOo BbIllIe (I1. 2), BparaMu U He MOJIb-
30BaIMCh 3auTOM. C pa3BUTHEM TTPOM3BOICTBA M OOMEHa, C PaCIIUPEHUEM TOPro-
BOrO 000pOTa, CTaJI0 HEOOXOMMMBIM TPU3HATh OCHOBHBIC YacTHBIE TipaBa (TIpaBoO
COOCTBEHHOCTH, IIPaBO 3aK/JIIOUYEHMSI JOTOBOPOB U T. 1.) W 3a He-pumisiHaMu. Ha
9TOI TOYBE U CIOXKWUIACh CUCTeMa MpaBa, MOMyYuBIIasl Ha3BaHUe ius gentium.

B uTore ncropryeckoro pa3BuUTHsI 3Ta CUCTEMa BKIIIOUMIA B ce0sl pa3HbIE dJie-
MeHThI. K OHSITUIO MpaBa HapOIOB OTHOCUJIOCH IpEBHEE TTPAaBO, PETyJIMpOBaBIIiee
JOTOBOPBI PUMJISIH ¢ MHOCTPaHHBIMKM OOIIMHAMHU IO YCTAHOBJICHUIO B3aMMHOTO
paBa BCTyIUIeHHs B Opak (conubium) u npasa Toprosiu (commercium). 3areM K
HEMy OTHOCHJIOCH OOBIYHOE MPaBo, MPUMEHSIBILIEECS] B TIPAKTUKE TOPTOBBIX OTHO-
LIEHWI 1 UMeBILee OOIIMiA XapakTep OG1arofaapsi TUIEMEHHOMY POICTBY U TECHBIM
SKOHOMMYECKHMM CBSI3SIM WIEHOB JIATUHCKOTO COM03a, HarpuMmep, CBOOOIHBIE OT
dopmamama cnenkn oomMeHa. HakoHelr, ¢ pacipocTpaHeHUEM PUMCKOTO TOCTION -
CTBa Ha MPOBUHIIMY MPAaBO HAPOIOB 3aMMCTBOBAJIO TOPTOBbIE UHCTUTYTHI pasiny-
HBIX YacTell UMITEPUMU.

Tus gentium cTaHOBUTCSI CHHOHMMOM YHUBEPCAJILHOTO MpaBa, MPOTUBOIIOCTAB-
JISIEMOTO, C OTHOI CTOPOHBI, ius civile, a ¢ Apyroii — HAIMOHAJILHBIM IIpaBaM Ha-
POIIOB, YYaCTBYIOIIUX B PUMCKOM ToBapoobopoTe. IlockosbKy HOpMBI ius gentium
TPUMEHSITUCh PUMCKHM MpeTopoM B Pume, oHO ocTaetcst puMckuM ripaBoM. [pe-
TOp MeperpuHoB GUKCUPOBAI HOPMBI ius gentium M paboTan B MOCTOSIHHOM CO-
TIPUKOCHOBEHUH C TOPOICKUM TIpeTopoM. TTocneqHuii B HEKOTOPBIX CITydasix TpH-
MEHSIET HOPMBI ius gentium K criopam Mexy rpaxXaaHaMu, €CId OHU BO3HUKIIU U3
KOMMepYecKUX oTHolleHuid. Korma npetop npusHaBai JaHHOE NIPUTSI3aHKE TOJI-
JIeKalMM 3allliTe, HO 3TO MPUTI3aHUe He MOIJIO ObITh OCHOBAaHO HOPMaMM IIH-
BUJIBHOTO TpaBa, MPeTopbl JaBaiu (hopMysibl UCKOB, OCHOBaHHbIE Ha dakrax (in
factum conceptae), B KOTOPbIX OCHOBHbIE MOMEHTBI 3aMMCTBOBAIMCH U3 OObIYaeB
MEXTYHAPOIHO TOProBIM U 06opoTa. Tak 00pa3oBaoch MPaBo, Beeleao MPUHO-
POBJIEHHOE K JKW3HU; OHO pa3pabaThIBaJIOCh MPAKTUKOW CyIeOHBIX MAarkCcTpaToB 1
HEpeNKO BBIPAKaTOCh B TOPTOBBIX 00BbIYasX. Ius gentium COOTBETCTBOBAIO CJIOXK-



HOW CTaAuy.OpraHU3alluM oOMeHa TOBapoOB B CaMbIX Pa3HOOOPA3HBIX OTHOILEHM-
sX. B TpOTUBOMONIOXHOCTH LIMBUJILBHOMY TIPaBy, CTPOTo (hOpMaIbHOMY M MaJIo TO-
JIBUDKHOMY, TIPaBO HAPOIOB JIyyllle U ObICTpee MPUCIIOCOOSeTCs K pa3BUBAIOIIMM-
¢ notpedbHocTsiM. CBOOOAHOE OT TPaAWLIMI TIIYOOKOH CTapuHBI, BBIpOCIIEE Ha
0azuce 5KOHOMUYECKUX, B YaCTHOCTU, TOPTOBBIX OTHOIIIEHU, B KOTOPBIX YU4acTBO-
BaIM W PUMJISIHE W TIPEACTaBUTENM NPYrMX HApOMHOCTEH, ius gentium siBisieTcst
MPaBOM YHMBEPCAIBGHBIM B TOM CMBICIIE, YTO OHO MPUMEHSIETCS KO BCEM YYaCTHU-
KaM TOProBOro 000poTa, He3aBUCHMO OT UX IPaXKIaHCTBA.

12. Compkenne cucteM. [IyannsmM MpOTUBOIOIOKHBIX YKJIANOB — IIUBUIBHO-
ro TpaBa W TpaBa HApOIOB — HE MOI HE MPUBECTU K UX B3aUMHOMY CIIHMSTHUIO.
BToMy npolieccy cnocoOCTBOBA, MPEX/Ie BCero, COOCTBEHHbII MHTEPEC TOCTIONCT-
BYIOILIETO KJIacCa B Pa3BUTUU TPAKTAHCKOTO M TOPTOBOTO 00OpPOTA M YKPEIUIEHUH
TOPrOBBIX CHOILIEHUI BO BCEX 0OOJIACTSIX TOKOPEHHOTro Mupa. YHUbUKAIMS TMpaBa
coneiicTBoBasla 3ToMy pa3BuThiO. [IpenocraBieHue feperpuHaM mpaB PUMCKOTO
TpakIaHCTBa OKa3bIBAJIO HE MEHbIlIee BIMSIHUE Ha 3TO pa3Butve. HakoHel, mpe-
TOPCKOE TpaBo, CyAeOHBIN 00bIuail, HerccsKaeMmasi aKTUBHOCTb IOPUCTIPYIEHITMT
MpHUBEIM K TOMY, YTO ius civile 1 ius gentium cranm mocTereHHo ciauBaThes. [lpe-
TOPCKOE TTpaBo, TMOAJEP:KMBasl U pa3BUBasl ius civile, pealbHO MPOBOAWIIO MPUHIIN-
bl ius gentium. B 3TOM ke HampaBlIeHUU JABUTAJIOCh HOBOE OOBIMHOE MPaBO, Cila-
raBiieecss B Hempax TOproBoro o6opota. OcoGEHHO CWJIBHO CONECTBOBATIO
pa3BUTHIO iUS gentium HOBOe TOJKOBaHMWE IIpaBa — nova interpretatio iuris. 3a
50 ieT 10 H. 3. OHO BBIIBUHYJIO 3HAUEHUE BOJIM, KaK CYIIECTBCHHEUIIIETO 3JIeMEH -
Ta IOPUINYECKUX CHEIOK. IpyrvM, CTOJb e MOTYIIECTBEHHBIM (PaKTOpOM pa3Bu-
TUS ius gentium SIBJISTIOCH BBENEHUE TaK HA3bIBAEMOU 3KCTPAOPAVMHAPHON KOTHU-
1IMM, Kak Oosiee cBOOOAHOMN (hopMbl pasdupartesibeTBa cropoB (. 90-91).

Crporocth ¥ (hopMav3M LIMBUIILHOTO MpaBa 0COOEHHO JIOJITO IEPXKaIUCh B 00-
JIaCTM CEMEMHBIX M HACJEACTBEHHBIX OTHOIIEHUI, HAa KOTOPBIX MOYTH HE OTpaxka-
JIoCh meiicTBre ius gentium. HaoGoport, oGmmmpHast 061acTh 060poTa ABYKIMOC-
Tei, eaBa HaMeueHHasl B LIMBWJIHLHOM TIIpaBe, Pa3BUBAJIACh TOJA BJIUSHUEM ius
gentium. IlomuepkuBasi pacpoCTpaHEHHOCTh MpaBa HAPOIOB, PUMCKUE FOPUCTHI
OTHOCWJIM K €ro 00JIaCTM TaKhe MCKOHHbIE MHCTUTYTHI, Kak padctBo (lait. 1. 82;
D. 1. 5. 4. 1) u gaxke cBSI3aHHOE C 3aBOEBATEIILHOI ITOMMTHKON PriMa mipaBo BoeH-
Hoit noobruun (D. 41. 1.5. 7). C ocobeHHOI CIIION M OBICTPOTOI CKa3aJaoCh B~
HMeE ius gentium Ha 00J1acTh TOrOBOPHBIX OTHOIIEHUH. 1o 3TMM BIUSIHUMEM co3fa-
JINCh HOBBIE TUITHI JOTOBOPOB, KOTOpbIE, B OTJIMYME OT LMBWJIBHOTO TIpaBa,
CTPOWJIMCh Ha OCHOBE TPOCTOTO COMIAIIEHUS] CTOPOH, HE3aBMCHUMO OT KaKUX-TM0O0
TOP>KECTBEHHBIX 00psinoB 1 BooOIIe (hopmanbHOcTell. OnrcaHHOE BIUSIHUE TpaBa
HapoIOB Ha ius civile ObLIO B3aMMHBIM, TaK KaK MHCTUTYTHI MpaBa HApOIOB OBICT-
PO TIOTIOIIATMCH IMBUIILHBIM TTPABOM, W OJIHOBPEMEHHO I11eJT MPOLIECC BKITIOUCHMSI
(M yCOBEpILIEHCTBOBAHMSI) CTapbIX IIMBUJIBHBIX HOPM B TIPaBO HapomoB. Tak, cra-
pble MBWIbHBIE ek crunyasuuu (Iait. 3. 93) (em. n. 433), mucbMeHHOTO 0051 -
3arenwctBa (lait. 3. 133). (cm. n. 449) u noraieHue o0sI3aTeNIbCTB — acceptilatio
(D. 46. 4. 8. 4) (cm. n. 348) cram pacTipOCTPaHSATHCS U Ha TEPerpuHoOB 1 Ha TIPO-
BUHIIMU. DTOT MPOLIECC BCE YCWIIMBAJICS C Pa3BUTHEM PUMCKOM SKOHOMUKM, TaK
YTO caMU PUMJISIHE TIpMpaBHUBAIM iUs gentium K ius civile.



Quod autem gentium, idem civile esse debet (LinuepoH, De off., 3.17.). -
YT10 X€e OTHOCUTCS K rIpaBy HapoaoB, TO AOIKHO ObITh IPU3HaBae-
MO U LNBUITIbHBIM.

Ha TeopetnuecKkyro BbIpaOOTKY MpeACTaBIeHUI 00 ius gentium okazaiu 00Jb-
1I0e BIUSIHME JOKTPUHBI rpedeckoit dbuimocoduu, rnmepeHeceHHble U YCBOEHHbBIE
PUMCKMMU topucTaMu. [1st HUX ius gentium, KOHEYHO, BCETa OCTAaBAJIOCh MPABOM
YUCTO PUMCKUM, a OTHIOb HE TTPAaBOM WHOCTPaHHBIM. TeopeTHYecKu MpaBo pas-
JEeJISUIOCh IOPUCTAMU Ha JIBe 00JIaCTH TpaBa: LIMBWIBHOTO W MpaBa HapomoB. TyT
00HapYXMBATOCH BIMSIHUE APUCTOTENS, Pa3e/sIBILIETO MPABO Ha €CTECTBEHHOE U
3aKoHHOe (ius naturale u ius legitimum). D10 pa3nBoeHue 1oBTOpsier LmmepoH
(De origine iuris, 1.130). B Hero BHocuT HOBYI0 ocHOBY [aii (II B. H.3.), TIpOTHUBO-
noJlaralovii [IMBUJIBHOMY TIpaBy, KakK IMPOMYKTY 3aKOHOAATEIbCTBA ius gentium
Kak IOpOXIeHWEe eCTeCTBEHHOro pa3dyMa (ratio naturalis).

Ha cMmeHy onucaHHOMY TIPEICTaBIEHUIO TIPUIILIA HOBasi TEOPUS, Pa3IMyaBIlast
Tpu niopsiika. OHa MPOTUBOMNOCTABJISIA TIPABO HAPOIIOB HE TPaBy LIUBWILHOMY, a
npaBy ecTecTBeHHOMY (T1. 14) B cMbIciie cTonvecKoit dhunocodum, coracHO KOTo-
poii iure naturae omnes homines aequales sunt — MO MpaBy MPUPOIBI BCE JTIOIU SIB-
JISIFOTCS] PABHBIMU.

13. Aequitas (cnipaBeymBOCTS). M 37100KeHHOE TIPOTUBOITOIOXKEHIE TIpaBa Ha-
POIOB LIMBWJILHOMY TIpaBy JOMOJIHSIIOCH B BIOXY MPUHIIMIIATA TIPOTUBOMOIOXE-
HMEM ius aequum (crpaBeJIMBOE MPaBO, WIM aequitas) — CTPOromy IpaBy, ius
strictum. TIpakTHKOW FOPUCTOB ObUT BBEZIEH B OOMXOM MPUHIIMIT CIIPABETBOCTH.
3akpbiBasl I1a3a Ha TaKOe BOIMMIOILEE HEPAaBEHCTBO, KaK PabCTBO, Ha KECTOKYIO
SKCIUTyaTalio OoraTbiIMM pabOBIaneibllaMd CBOOOMHBIX OEIHSIKOB, PUMCKHE
FOPUCTBI TOBOPSIT O CIPABEIMBOCTH, KaK HayaJle paBeHCTBA BCEX B 00JIACTH Tpa-
Ba U Tepen 3aKOHOM, YMEPSIIOIIEM OCTPOTY M TSKECTh TPEOOBAHWIT LIMBUIIBHOTO
npasa. B o0nacti yacTHOro Inpasa MPUHLMII CIIPABEUIMBOCTH JOJITO TOHUMAJICS
IOPUCTAMU YMCTO SMITUPUYECKU M TTPAKTUUECKU, KaK CTPEMJICHUE UITH HaBCTpe-
4y HapOXIABILIMMCSI TpeOOBaHUSIM MOpPaI U CIIpaBelJIMBOCTU. B KoHLIe pecmyo-
JIUKY ¥ TIPaBO COOCTBEHHOCTH BO3BOAWIM K €CTECTBEHHOM CIpPaBeJIMBOCTH.

Nihit enim tarn conveniens est naturali aequitati, quam voluntatem domi-
ni... ratam haberi (D. 40. 1. 9. 3). - Beab HN4TO HE COOTBETCTBYET
TakecTeCcTBEeHHOV cripaBea/IMBOCTH, KakrnoATBEPXXAaTbBIIPaBe. ..
BOJ1IIOCOOCTBEHHMKA.

Vibrian (111 B. H.3.) IpY UI3MEHUBILMXCS YCJIOBUSIX SKCILTyaTallMy 3eMETbHOM
COOCTBEHHOCTH BPEMEHHOE Oe3BO3ME3[HOE TpPEAOCTaBIEHUE €€ B TOJIb30BaHUE
(TIpexapuii) CUMTaT aKTOM CIPaBEITMBOCTH.

Quod genus liberalitatis {(precarium) ex iure gentium descendit... et nat-
uralem habet in se aequitatem (D. 43. 26. 1.2; 2. 2). - 3T0T pod Liea-
POCTY — Npekapuii MPOUCXOANT OT NpasBa HaPoAOB U 3aK/I0HaeT B
cebeecTeCcTBEHHYIOCrpPaBea/INBOCTb.



CuuTanoch HECOBMECTUMBIM C MPUHLIMIIOM CIPABEUIMBOCTH, YTOOBI KTO-HU-
Oymp TiyreM oboMana (dolus) m3BieKan Kakyio-11u60 Beiromy. [IpoTHBOMOIOKHOCTD
obMaHy cocTapisiia 1oopasi coBecth — bona fides. Korma nperop Bo MHorux ¢op-
MyJIaxX MPEANChIBAT Cybe BBIHECTU pellieHKe, MPUHMMAasi BO BHUMaHKe coo0pa-
JKEHUS 100pOIi COBECTH, TO 3TO OBLIO JIUIIL IPUMEHEHMEM Ha MIPAKTUKE MPUHIIUA-
MoB aequitas. OTOT MNPUHUMII HAaXOOWI OCO0O IIMPOKOE IPUMEHEHUe B
MIPETOPCKOM 3]IMKTE U, TAKUM 00pa3oM, ius aequum MpoHMKaIo MHOTME TOJIOXKe-
HMS 3MIMKTa U TIPETOPCKOro rnpaBa. KoMMeHTaTOpbl 31MKTa OUEHb YacTO OOBSICHSI-
JIV TIOCTAHOBJIEHUSI TIPETOPCKOTO TpaBa MPUHIIMIIOM CITPaBEUTUBOCTH.

14. Ecrectsennoe npaso (ius naturale). YkasanHoe Bblllle MOHMMaHVE TIpaBa
HApOIOB ObUIO PUMIISTHAMM €llie PACIIMPEHO U COMM3UIOCH C BO3HUKIIIUM B KOHIIE
pecItyOoJIMKY NpeICTaRJIeHUEM O ius naturae, ius naturale. LlutiepoH nepBblii orpe-
JIeSTWIT ero Kak TpeOOBaHWSI MOPAIM M YTBEPXKIAJI, YTO MPAaBO MOKOUTCS Ha HEU3-
MEHHOM HPaBCTBEHHOM CO3HAHUU Y 3aKOHE, KOTOPBIi MPUPOJIA BIOXWIIA B CEPIl-
1a BceM moasM (De republica, 3, 22).

VY7bIuaH cuuTa B HEKOTOPBIX OTHOLIEHUSIX U MPAaBO COOCTBEHHOCTH OCHOBaH-
HBIM Ha €CTeCTBEHHOM IIpaBe.

Quarundam rerum dominium nanciscimur iure gentium quod ratione
naturall inter omnes homines peraeque servatur (D. 41. 1. 1 pr.). - [Ipa-
BOCOBOCTBEHHOCTUHAEAHEKOTOPbLIMUBELLAMUMbINTPUOBPETAEMIIO
rpaBy HapoA0B, KOTOPOE B CMJTy ECTECTBEHHOIO pasyma 0ANHaKoBO
cobnoaaeTcss Mexay BCemu JIoabMU.

B aToM onpeneneHny Kak IpaBo HapOIOB, TAK U €CTECTBEHHBIN pa3yM B Kaue-
CTBE €0 €CTECTBEHHOIO MCTOYHMKA, COBEPIICHHO OCBOOOXKIAIOTCSI OT IIPUHAIEXK-
HOCTH K TIPaBOBOI CHCTeMe KaKOro-JuOO rocynapcTBa M BO3BOISTCS IO CTETICHU
ropsiaKa, coOII0IaeMOro BCEM YeI0BEUCCTBOM.

Ipencrapnenue YiblvaHa O €CTECTBEHHOM IIPaBe SIBJISIETCSI BOOOILE YpEe3BbI-
yaiiHo mrpokuM. OH MpU3HAJI, YTO €CTECTBEHHOE IIPABO PACIIPOCTPAHSETCS TaXKe
Ha XMBOTHBIX, TOIJa KaK MpaBO HApOIOB OrpaHWYMBAET CBOE ACWCTBUE TOJHKO
JHO/IbMMU.

lus gentium est quo gentes humanae utuntur, quod a naturali recedere
facile intellegere licet, quia illud omnibus animalibus, hoc solis
hominibus inter se commune sit (D. 1. 1. 1. 4). - [lpaBom HapoAoB 51BJ1s1-
eTCATO, KOTOPbIMIIOJ/Ib3YKOTCSIHapoAbl4esioBe4ecTBa. MoxxHoner-
KO IMOHSITb, Y4TO OC/IEAHEE OT/INYAETCS OT ECTECTBEHHOIO PaBa,
TakkakOHO CBOKMCTBEHHOBCEMXXUBOTHbLIM, TOrgakaknepBoesiBJisi-
eTcsi 06LLMM TOJIbKO 151110 AeVi Mexay COO0/.

§ 5. Buabl MCTOYHUKOB NpaBa

15. MHctutyumu Tag (1. 2) paroT Takoe repedrcieHre OTAeIbHbBIX BUIOB UCTOY-
HMKOB IpaBa: 3aKOHbI (plebiscita), ceHaTyCKOHCYIBTbI, KOHCTUTYLIMM UMITEPATOPOB,



SIMKTBI MATMCTPATOB, OTBETHI IOPUCTOB (responsa prudentium). DTot nepeveHsb 1071-
JK€H ObITh TOTIOJTHEH €1 OMHUM MUCTOYHUKOM, & UMEHHO, OOBIYHBIM TIPABOM.

§ 6. OObIuHOE NPaBO

16. Uucturyunu KOcTMHMaHa pasmensuid Bce MpaBo 10 MPU3HAKY MUChbMEH-
HOI U YCTHOI (hopMbI UCTOYHUKOB.

B mocnenHiol0 KaTeropvio MCTOYHMKOB BXOOWI JPEBHEMIIMIA MUCTOUHUK Mpa-
Ba — 00bIYaii, OCYILECTBIISIBLIMIACS sine lege certa, sine iure certo, T. €. Korja He
ObUTIO HU OTpE/IEIEHHOTO 3aKOHA, HU OTpeeeHHOro npasa. CyllecTBOBIN TOJb-
KO 00BIYay M PEeIUMIMO3HbIEe TIpeancanusl — non ius, sed mos ac fas. TepmuHoso-
rusl 111 0003HaYeHusI o0blYasi MCTOPUYECKM W3MeHsulach. JpeBHelme Has3Ba-
HMST — mores maiorum ¥ usus — CMEHWIWCh B Hauajle Hallleil 3pbl Gosnee
oryenBbIM consuetudo. IMommonwuii (D. 1. 2. 2. 3) npoTuBoIOIaraeT mores maio-
rum 3aKkoHaMm 1 B ocobeHHocTH Koaudukamyuu XII radmuir (V B. 1o H.3.). Heobxo-
JIMMOCTb TMOCJIEAHEeN prUMCKasi TpaauiMsl OObsICHsUIa HEU3BECTHOCTBIO TpaBa, KO-
TOpOE 10 TeX TMOp OCTaBaIoCh He(OPMYJIMPOBAHHBIM B OIPENENIEHHOM akTe, a
camble 3akoHBI XII Tabuir B 6osplieit yacTy ObUIM 3aKperricHueM o0brdaeB. Cro-
Jla OTHOCWJIUCh HOPMbI, YKPEMUBILIKE MOJTHOTY OTLIOBCKOI BJIaCTH, PEryJvMpoBaB-
M€ OTHOILEHUSI MEXIy CyNpyraMu, MOpsIIKW ONeKW W HaciaenoBaHust. Omy0mm-
koBaHve XII Tabmui rocygapcTBEHHOW BIACTBIO MPEBPATWIM 3TOT COOPHUK
00bIYaeB U HOBBIX PACIOPSDKEHUN B CBOJ 3aKOHOB LIMBUJIBHOTO TpaBa, KOTO-
PBIii CTall UCXOMHBIM IMYyHKTOM [aJIbHEHILEro pa3BUTHSI PUMCKOTO MpaBa.

C ycuwieHreM 3aKOHOIATEIbHOM NEesITeIbHOCTH rocymapcTBa oObrdail (ius Imorr
scriptum) B 3HaUMTeJILHOI Mepe noTeps1 cBoe 3HadyeHue. Ho Bce-Taku U B 310Xy
pacrnpocTpaHeHUs] PUMCKOTO rocylapcTBa Ha Bech OacceiiH Cpeau3eMHOro Mopst
o0bIuaii He mepecTan ObITh UICTOUHMKOM ITpaBa. Llutrepon (Topica, 28, 31) momec-
TWJI mores psiioM ¢ leges, BUIL B HUX OTAENIbHBINA BUI JEUCTBYIOLLETO TpaBa.

C yCTaHOBJIEHMEM PUMCKOTO MUPOBOTO TOCIIONCTBA B HOBBIX YCJIOBUSIX ITPaBO-
BOM XXM3HU 00ObIYail CTal BBIMIOJHATH HOBbIE 33a4d — UMEHHO, (PYHKIHMIO OTMe-
HbI ¥ MIPEOJ0JIEHNS SIBHO YCTapeBIIMX HOPM LIMBUJILHOTO, KBUPUTCKOTO TpaBa. Ta-
Kasg oTMeHa HasbiBasach desuetudo, W B Heil OObIYail OCYLIECTBIST 3amauu
pPacYMCTKM MECTa JIIsl HOBBIX HOPM U B 3TOM CMBbICJIE MMeJT OOJIbIIOE 3HAYEHUE TSI
oOHoOBNeHUs npaBa. Tak, HarpuMep, 3TUM ItyTeM 1ociie [lyHnJyeckux BoMH cTaiu
BBIXOIUTb U3 MPUMEHEHUs (popMaIbHbIE CIEIKU U 00psiIbl KBUPUTCKOTO TpaBa.

Hapsimy ¢ npexxHuM oObluaeM TOSIBJISIETCSI HOBbIA — CyneOHbIN, U CyaeOHas
MpaKkTHKa.

B snoxy npuHiunara 3HaueHue oOblvyasi, KaK XXMBOTO MCTOYHHMKA IpaBa, C
OosbIIoN cujtoit pa3odpaHo U otMedeHo tOmuaHnoM. OH MpY3HaBa 32 HUM TaKylo
K€ CIJTYy M TaKOe XK€ OCHOBaHME, KaK U 32 3aKOHOM.

Inveterata consuetudo pro lege non immerito custoditur et hoc est ius
quod dicitur moribus esse constitutum, nam cum ipsae legis nulla alia
ex causa nos teneant, quam quod iudicio populi receptae sunt, merito et
ea, quae sine ullo scripto populus probavit tenebunt omnes: nam quid
interest suffragio populus voluntatem suam declaret an rebus ipsis et
facis? quare rectissime etiam illud receptum est, ut leges non solum



suffragio legislatoris sed etiam tacito consensu omnium per desue-
tudinem abrogentur (D. 1. 3. 32. 1). - YcraHoBuBLUWIiCS n3apeBse 00bI-
Yyari3acsyXxeHHO cobsiogaeTcs, Kak3akoH, M3TOEeCTbIPaB0o, OKOTO-
POM TOBOPUTCS, 4HTO OHO YCTAaHOBJIEHO HpaBaMu. Be,L(b cambie
3aKOHbl CBSI3bIBAIOT HAC HE M0 KakoW-nmbo ApYroi npuynHe, Kak ro
TOWi, 4TO OHM MPUHSITbI 10 PELLEHNIO Hapoaa. 3aciyXeHHo coboaa-
eTcs M TO, 4TO Hapos 6e3 BCSIKOV 3annciy BblpaXxaeT CBOK BOJIIO HA
camom gene v paktamu. [103TOMy COBEPLUEHHO NPaBnIbHO MPUHSTO
JaxeTakoernpaBunsio, 4T03aKOHbIOTMEHSIIOTCSI HE TOJIbKO M0 peLLe-
HUWIO 3aKOHOAATESISI, HO TaKXe 1 B CUJTY MOJ14aJINBOIO COr/1acus BCEX,
nyTeMHenpPuMeHeHusl.

B srom Tekcre HOnmaH HamedaeT u oOpasyrolue oOblYail MpU3HAKU — JIaB-
Hee MPUMEHEHNEe U MOIYaJIMBOE Corvlacue OOIIeCTBa.

Teopusi FOnuaHa Haxogujaach BO BHYTPEHHEM IPOTMBOPEYMH C YCIOBUSIMU
BpeMeHH ee TnosgBieHus (11 B. H.3.). PUMcKas Tpaauiivs 0 HApOTHOM CyBEpEeHUTE-
Te W 3aKOHO/IATEIbHON BIACTU HApO/a IaBHO ObLIa yXe OMpPOBEPTrHyTa AMKTATYPOi
1ie3apeii ¥ MpoaoJoKaia XXUTh JIMIIb B Teopuu. Bracts, omHako, He TIpensTCTBOBa-
JIa U3JIOXKEHUIO PUMCKUM IOPHUCTOM TEOPUU OObIYast B €T0 apXanyecKOM acreKTe: B
psiie CydaeB WMIIEpATOpbl TOMAEPKUBATIM BUIMMOCTh COXPAHEHUS TIPEKHUX
(opm rocynapcTBeHHOI BacTu.

B Hauane momuHarta B TIpakTUKE 3aKOHOIATENhCTBA O0(OPMUIACh TEHACHIIUSI,
MPOTUBOIIONIOXHAs Teopur FOnuaHa, 1 ObUIO 3ampelieHo AeiicTBrue 00bIYaeB, KO-
TOpbIC OTMEHSIOT 3aKOHBI. B 319 I. H.5. TTOC/Ien0Ba/Io HOBOE pacTIOPSKEHUE:

Consuetudinis ususque longaevi non vilis auctoritas est, verum
non usque adeo sui valitura momento, ut aut rationem vincat aut legem
(C.8.52. 2.).-ABTOPUTETOOBLIYAS 1 4OJIrOBPEMEHHOO MPUMEHEHUS]
npeacTasnsseTcs He MasibiM, O4HAK0 ero He c/1eayeT 4OBOANTb 10
TaKoro3Ha4eHusl, 4T06bIOHMPe0L0/1eBaPa3yMnNIN3aKOH.

Tlpu “3naHKUM 3TOM KOHCTUTYLIMM MMEJIOCh B BUIY OTPAHUYUTH MECTHBIE OObI-
yau (Erunra, Cupuu, ApaBur u npyrux npoBuHumii). C npyroii CrTopoHsl, KOH-
CTUTYIIMSI BBIIBUTAET HAa BUJ OOIIIME CMBICT U 1IeJM 3aKOoHa — ratio iuris. Ero He
MOTYT U3MEHSATh MECTHBIC MEPEKUTKU U COCTOSIHUE TpaBa, WHOIIA B €ro MepBo-
OBITHOI (popMme.

§ 7. 3akoH

17. Ilonsiie 3akona B pecmyOiukanckom Pume. B npesHem Pume 3akoHOM
SIBJISUTOCH PellieHre KOMUIINI — HapomaHoro cobpanust {populus) Toro mwin uHoro
BUOA (MO KypUsIM, LIEHTYpUsiM, TpuOam). ISl MOdHOM Cribl 3aKOHA TpeOOBaIOCh
COZICHICTBUE TPeX OPraHOB PUMCKOTO TocynapcTBa. TakMMU SIBJISUTUCK:

(1) Maructpat, uMmeBILMiA ius cum populo agendi — TpaBo co3bIBaTh HAPOIHOE
coOpaHue (KOHCYJ, TUKTaTop, MPETop), MOJDKEH ObLT CHayajla BbIpabOTaTh MUCh-
MEHHBI ITPOEKT 3aKoHa (rogatio legis), ucrpoineHue 3akoHa.



(2) Hapon, coOpaHHBIIf MarcTpatoM B KOMULMK, MOT TIPUHSTh WIA OTBEpPI-
HYTb MPOEKT LIEJIMKOM, HO He 00CYXIal €ro, TaK YTo BeCh MPOLECC MPOXOXKIACHUS
3aKOHa CBOAWJICS K BOIMPOCY Marvcrpara, Mpeiaratoiiero 3aKoH, W MOJIOKUTE b~
HOTO WJIM OTPULIATEIBHOTO OTBETa CO CTOPOHBI Hapoja («KakK TMpOCHIlb» — uti
rogas, WIn «CTOI0 Ha CTapOM 3aKOHe» — antiquo egem).

(3) HakoHel, 3ak0OH, IpeIOXKEHHbIA MaruCTpaTOM M MPUHSTBHIA HAapOIOM,
HyXpaaicsl B parudukaluym Wid ONO0OpEeHWM CO CTOPOHBI ceHara (auctoritas
patrum). ITpuHATBIE TAKUM 00pa3oM 3aKOHBI HOCHJIM Ha3BaHue leges rogatae. Mc-
MPOLICHHBIM 3aKOHaM TMPOTUBOIMOJATAIMCH K KOHILY PEeCcIyOJIMKW 3aKOHBI, yCTa-
HaBJIMBABIIMECS IO JEJieraliMi 3aKOHOAATE sl TMOJIKOBOALIAMU B 3aBOEBaHHBIX
npoBuHIMsx (leges datae).

18. Bunpl 3ak0H0B 10 cankuym ux. PopMyIMpoBKa IIPUHATHIX 3aKOHOB paciia-
Jlajlach Ha TPU YacTU: a) HAAMUCh (praescriptio), yKa3bIBaBilias UMEeHa WHUIMATO-
POB 3aKOHa, BUJ HAPOJHOTO COOpaHUs Y OOCTOSITEIbCTBA, BbI3BABILIVE U3AHUE 3a-
KOHa; 0) rogatio — comepXaHMe CaMOro 3aKOHa M B) CaHKIMS (sanctio).
TMocnenHsst comepkana rapaHThM coOmoneHnsT 3aKkoHa. Co CTOPOHBI 3THX TapaH-
THIA pa3muyannce: leges perfectae, minus quam perfectae u leges imperfectae. [Tep-
BBIMM CUMTATUCh 3aKOHBI, BOCIIPEILIABIIINE KAKON-IMO0 IOPUINUECKUIT aKT U 00b-
SIBJISIBILINE €0 HUYTOXHBIM, BTOpasi Kareropusi O0pojiach C HeXelaTeJbHbIMU
aKTaM{ YTPO30i HEBBITOMHBIX ITOCIENCTBUI, HE OOBSBIISISI HUYTOXHBIMUA CaMBbIX
aKTOB.

Minus quam perfecta lex est quae vetat aliquid fieri, et si factum sit, non
rescindit, sed poenam iniungit ei qui contra legem fecit (Ulp. 1.1.2).-
MeHee, YyeM3aKOHYEHHbIM, SIB/ISIETCSI3aKOH, 3anpeLLaioLmnikakoe-m-
6oaericTBue, Ho, eCJIYM OHO COBEPLLNTCS, HE OTMEHSIIOLLNAEro, aHa-
naranwnnTpagdHaToro, KTornocTyrnniaBONPeKn3akoHy.

Tpetbst KaTeropusi 3akOHOB ColepKaia TOIBKO BOCIPEILIEHUE aKTOB, O3 yrpo3bl
HEBBITOMHBIMU TTOCIIEACTBUSIMA. PecITyOmmMKaHCKOMY 3aKOHOIATEIBCTBY OBbLIIO CBO-
CTBEHHO u30erath uznaHus leges perfectae. [locnenytoriee Bpemsi, 0COOEHHO MPU UM-
repaTtopax, U3MEHWIO B OOpaTHYIO CTOPOHY 3aKOHONATENIbHYIO TOJUTHKY, U C V B.
IIPY COMHEHMM BCSKUI BOCTIpEIAIONTMIA 3aK0H cumraics lex perfecta (C. 1.14. 5).

19. OrvMpaHKe pecryO/IMKAHCKOIO 3aKOHOATEIHCTBA B 3MOXY NPUHIMIIATA.
ABIYCT, CTpeMsICh MOIEPKaTh WUTIO3MIO0 HAPOMHOTO CyBEPEHMUTETA, IBITAJICS BO-
300HOBUTH 3aKOHOMATEIILHYIO AEATEIbHOCTh KOMULIMIA [T CBOUX pedhopM, Kestast
TOIKPENUTh UX MHUMO# BoJieit Hapona. Ho kK KoH1ty I B. H.5. HaponHble coOpaHust
TepecTajii IMPOBOIUTh 3aKOHBI, XOTS MX 3aKOHOIATeNIbHAsI BIacTh He ObUIa yrpa-
3nHeHa. [locienHee ynmoMuHaHue 0 HAPOAHBIX COOPAHUSIX HAXOMUTCS B ahapHOM
3akoHe KoHua I B. H.3. (D. 47. 21. 3. 1).

§ 8. BAuKTLI MarncTpaToB 1 NPETOPCKoe nNpaso

20. DmuKTHl MAMMCTPATOB. TpeTuili YMCTO pUMCKUI MCTOYHMK TpaBa, Mepe-
IIEAIINA OT PeCITyOIMKAaHCKOrO PrviMa, TipencTaBisiii 3MUKThl MarkcTpaToB (Ipe-
TOpa, KYPY/JIbHOTO 311Jia, TIPABUTEISI TPOBUHILIMM).



IIpu BCTyIieHMW B MOJDKHOCTh MAarvicTpar M3oaBajl SIUKT, B KOTOPOM OOBSIB-
JISUT TIPOTPaMMY CBOEM NeATeTbHOCTH, 00s13aTeNIbHYIO [UTS HETO Ha BPeMsT €ro CITyXK-
0bl. OcoOeHHO OOJIbIIOe 3HAYEHME MONYyYWIM SAMKTHI IIPETOPOB (ComepKaBIlIMe
yKazaHMsI, TIPU KaKUX OOCTOSITENILCTBAX OyIeT naBaThCsl CyneOHas 3allluTa).

OOUKTHl MPETOPOB IMOCTYXKWIM UCTOUHMKOM O0pa3oBaHUsI 0CO00O CHCTEMBI
MPETOPCKOro (WM TOHOPAapHOro, oT honores, MOYETHbIE NOKHOCTU) MpaBa.
B snoxy mpuHIIMITIATa 32 IPETOPaMK COXPAHSIIIOCH TIPEXKHEe TIPaBoO M3IaBaTh MUK~
ThI. [To-TIpeXXHEMy 3MMKT CTABUTCS HapaBHE C IIMBUILHBIM MpaBoM. OmHAKO He3a-
BHUCUMOE TIOJIOKEHUE TMPETOPOB U CaMOCTOSITENTbHOE OCYILIECTBIEHUE UMM CBOEi
BJIACTU HE COIIACOBAIMCH OOJblIe C HOBBIMU (DOPMaMHU TOCYIAPCTBEHHOTO YCT-
poiictBa. M3maHne mpeTopamu cBoux 3auKTOB (ius edicendi) dhopmaibHO He IIpe-
KpaTWJIoch, HO OHM HE MOIJIM BCTYMaTh B KOH(MIMKT C UMITEPATOPCKON BIIACTHIO.
TlomurHEeHHBIE CeHATy MPETOphl MOTEePsUIM BCSIKYI0 MHULIMATHBY. CeHaT OOBIYHO
MPEANUChIBAJl MPETOpaM TPOBOAWTb CBOW TOCTAHOBJICHUs (BBIHOCHMBILMECS IO
CWJIBHBIM BJIMSTHAEM MMIIEPATOPOB), U T TIOCIYIITHO TIPEIOCTABIISUTA CTIeIIMATbHbIC
HCKW. BBOMMIIOCH yXe Majlo HOBOTO B 3IMKTHI TPEIIIECTBEHHUKOB, a HOBBIE CTa-
ThbU JOOABJISUIMCH TOJBKO TIO TMPEITOXKEHUSIM CeHaTa WM 0CO00 BIMSITENbHBIX
topuctoB. KoHeuHo, B Hayajie MpUHIIMIIATA TAKOBO e ObLJIO BJIMSIHME U UMIIepa-
TOpa, HO YCWJIEHHE MMIIEPAaTOPCKOM IOPUCIUKIINK TTOKa ObLTO HAaMpaBIeHO Ha CO-
JIEVCTBYE TIPETOPCKOMY (hOPMYJISIPHOMY TIPOIIECCY, KOTOPBIF HOMUHAIBHO OCTAN-
Cs1 HEMIPUKOCHOBEHHBIM.

21. Komudmkamusi nperopckoro npasa. /lanbHeiilliee pa3BUTHE MTPETOPCKOMA
NIeSITeIbHOCTH (DOPMaJIbHO TIOTEPSUIO CBOE OCHOBAaHME, KOTAa Mpu AjipuaHe, B 1ie-
JISIX 3aKPerUIeHUs] OTAENbHBIX TOCTAHOBJIEHUIA TTPETOPCKOTO Mpasa, topucty Casb-
uto FOnuaHy ObUTO MOPYYEHO COOpaTh, MEPECMOTPETh 1 MPUBECTH B MOPSIIOK Ha-
KOIMBIIIMECS K TOMY BPEMEHM Marepuasbl IIOCTOSIHHOro smmkra — edictum
perpetuum (125-138 1r. H.3.). ComepkaHue MPEXHUX SOUKTOB B COBOKYITHOCTH
ObLIO OKOHYATENIBHO 3ahKCUpoBaHo. JpyruMu ciioBaMu, ObUia MPOM3BeAeHa KO-
nudukauus nperopekoro npasa. [pasna, edictum perpetuum He ObLT TPU3HAH 3a-
KOHOM, HO, MO TPEIIOKEHUIO UMIIepaTopa, 0COObIii CEHATYCKOHCYJIBT OOBSIBUII
€ro HeM3MEeHsIEMbIM; TIPABO JeJIaTh IPUOABIEHUST U JOTIOJHEHUS ObLIIO OCTaBJIEHO
Jiuib 3a umrnepatopom. IlociaeaHuii, ¢ MOMEHTa pelakTUPOBaHUS SAUKTA, 3aMe-
HUWJI viva vox iuris civilis — XuBoii rosoc IMBWILHOIO Tpasa. IIpeTopbl MpoxoI-
JKaJTM BBICTABIISITh SAMKT B PrMe M B MPOBUMHIIMSAX, HO TOJHKO B OKOHYATEJIbHOM
penakumu FOnuana. FOnuaHoBckasi penakiivs 30MKTa HE COXpaHWJIACh, OIHAKO
Onaronapsi BbI3BaHHBIM KoauduKalved 31MKTa U B OCHOBHOM JIOIIEIIIMM A0 Hac
o0IMpHBIM KoMMeHTapusiM [ast, Yabnuana u [1aBna craso BO3MOXHBIM BOCCTa-
HOBUTb M TEKCT M PACIIOJIOXKEHUE CONEPXKABIIMXCSI B 3IUKTE MOCTAHOBICHWI U
bopmyn. CyiuectBoBaHue KOMMeHTapust [asi Takke K NMPOBUHUIMAIBHOMY 3IIMK-
Ty — edictum provinciale — 3acraBnster npeamnonarark, yro FOmaH koxuduIMpo-
BaJl HE TOJIBKO 3IUKT FOPOACKMX MPETOPOB, HO W 3AMKT MPOBUHIIMATBHBIX ITPaBU-
Teneil. DOUKT Ke TMpeTopoB [EPErpUHOB ocTajics, TO-BUAUMOMY, BHE
konudukauyu. Eciv MCTOYHMKM COBEPILIEHHO OIpeesieHHO TOBOPST 00 OIHOM
SIMKTE, TO 3TO NPOMCXOIMUT B CHJTy ypaBHEHUs B 212 I. H.3. I0pUMIMYECKOTO TI0JI0-
JKEHUST CBOOOMHBIX obuTateneli PumMckoil uMmmnepuu, it KOTOPBIX IPYTUe SAMKThI
TOTEPSUT BCSIKOE 3HAUYEHWE. DIUKT pacragajicst Ha ONpeesieHHOe YMCIIO TUTYJIOB



HebobIroro oosema ¢ 3armasusimu (de iudiciis, de rebus creditis m 1. m.) 1 oxBa-
THIBAJI IBE YacTU. B m1aBHOI yacTy ObUTM OITyOJIMKOBAHBI OTAEIbHBIC MOMEHTHI U
MyHKTbI UCKOB, clausulae edictales, B JOMOJMHUTENbHON — TIPUBEACHBI TUIIOBBIE
dopmyIsipel McKoB. B ammkTe He cobmonanoch 0co00i CUCTEMBI, TaK KaK Comep-
JKaHWE €r0 CKIIAIbIBAJIOCh MCTOPWYECKU, B TEUCHHE BEKOB, M OOYCJIOBIMBAJIOCH
MPAKTUYECKUMU COOOpaKEHUSIMU M UCTOPUYECKUMU caydaitHocTsMu. Comepka-
HUE BIMKTa BbITEKaJIo MpU pecnyonrke u3 komrereHmu (officium) cymeOHbIx Ma-
TUCTPAaTOB M YCTAaHABIMBAJIOCh UM IO COOOpaKEHUSIM COBPEMEHHOI ITOJIUTUKH
TIpaBIIIETO Kjlacca.

22. OTHoIeHHe MeXTy IMBIIBHBIM 1 NPeTOPCKAM NpaBoM. MexX1y HMBUIbHBIM
M TIPETOPCKUM IIPaBOM MMEJIO MECTO XMBOE B3aMOIEICTBUE; HEKOTOPbIE TIpaBUia
ius civile BOCITPOM3BOAWIVICH B 3IMKTE, M OOPATHO, TOCTVDKEHMSI TIPETOPCKOTO TIpa-
Ba TIepexXoIWI B 00J1acTh ius civile. MmMriepaTopckiie KOHCTUTYIIMM W PECKPUIITHI,
pa3BUBasi IIMBWJILHOE TIPaBO, LI MHOTAA MyTeM 3aMMCTBOBaHMI U3 3auKkTa. [1po-
LIECC TAKOTO B3aMMOJICICTBHYSI 3aXBaThIBAI Pa3IMYHbIe MHCTUTYTHI IIpaBa. B HekoTO-
PBIX 00JIACTSIX TIpaBa Ha ITOYBE MPETOPCKOTO 3MMKTA CJIOXKWIIVCH 1Ie/Ible HOBBIC MH-
crutyTel. Tak, psaaom ¢ dominium ex iure Quiritium (KBUPUTCKOI COOCTBEHHOCTBIO)
BO3HMKJIA TaK Ha3biBaeMasi boHuTapHas (in bonis esse — cM. 1. 193), Hapsmy ¢ Lu-
BWIBHBIM HacsemHukoM (heres) cTal MpeTopcKuii Biazmenel; Hacnenctsa (bonorum
possessor — cm. n. 236). B mpyrx nHCTUTYTaX Girarogapsi peTOpCKOMY IUKTY TIpe-
00pa3oBLIBAJIOCH CONEPXKaHNE MHCTUTYTOB IIMBUJIEHOTO TTpaBa.

Ve ObIJIO yKa3aHO, KakK ABe 00JIaCTH TTpaBa — 00JIaCTH LIMBWJIBHOTO U TIPETOP-
CKOTO IIpaBa — B IIPOLIECCE OTMEYEHHOTI'O BbIIIIe B3aMMOIEMCTBUS MEIICHHO COIM-
XKanmnch Mexny coboit. IMocme komudukanym saukra CansBueM KOnmuaHoMm, mpu
AnpuaHe, 3TO CONKEHUE CTalo ele 6onee TecHuIM. [lpaBma, ¢hopMaabHOE MpO-
TUBOITOJIOKEHME JIBYX CUCTEM B CUJIy PMMCKOIO KOHCEpBaTHU3Ma COXPaHSJIOCH IO
IOctnHuaHa, xak ucropmdeckoe mepexkusaHre. Ho ellle ¢ 3Moxu KIacCHYECKHX
IOPUCTOB HAYaJIOCh CJVISTHIE IIMBWJIBHOTO U IIPETOPCKOTO TIpaBa B OMUH IOPUITIC-
ckuit mopsinok. C ocoboit 6eIcTpoToit oHO Tonuio B IV 1 V BB. H.3. 1 0Ka3aJio or-
POMHOE BJIMSIHME Ha CTPYKTYpYy BCEX MHCTUTYTOB M MX CHCTEMAaTMUECKYIO pa3pa-
60TKy. HOpMBI ¥ MHCTUTYTBI, KOTOPBIE KAXKYyTCS YaCTO HOBBIMHM B KOAM(DUKAIIII
IOctrHMaHa, B CYIIHOCTH TIPEACTABIISIIOT Pe3y/IbTaT HAuaBIIeroCsT 3a TP CTOJICTHS
CIIVISTHUST 3TUX IBYX cUcTeM TipaBa. Q0 5TOM CBUAETEIILCTBYET aBTOP TIEPBBIX JIBYX
kHur Muacturyumit FOctunmnana — Jlopodeii:

Sed cum paulatim tam ex usu hominum quam ex constitutionum emen-
dationibus coepit in unam consonantiam ius civile et praetorium iungi
constitutum est... (I. 2. 10. 3). - Ho Tak kak nocteneHHo, n3 obbi4as Jio-
Aeu, C 0O4HOV CTOPOHbI U HOBOBBELAEHU KOHCTUTYLMIA, CAPYIrON, Un-
BUJIbHEE MPaBO Hayasno NMpUXoAnTb K eAnHO00pasunio ¢ NMpeTopCKuM,
TO ObI/10 YCTaAHOBJIEHO. ..

DTOT TEKCT, BKIIOUYEHHBI B 3JIeMEHTapHOEe pyKOBOACTBO VI B. H.3., Tiepenaer
Ype3BBIYANHO BaXKHBIN (haKT B MCTOPUM MCTOYHUKOB PUMCKOTO TIpaBa, KakK BITOJ-
HE eCTeCTBEHHbIN. TeKCT yKa3bIBaeT, YTO MOCTENEeHHO IMyTeM TMPaKTUKU, OYeBUJI-



HO CyZleOHOIi U JIeJIOBOIA, a TakKe MO BO3IECHCTBUEM MMIIEPATOPCKUX KOHCTUTY-
LW, VICTIPABJISIBLLIMX IEMCTBYIOLLMIA 3aKOH, BOSHUKJIO HOBOE MPaBo.

§ 9. CeHaTyCKOHCYNbThbI

23. B Havasie TpUHIIMITIATA MPEBPATUIINCH B 3aKOHOAATENTbHBIE aKThI ITOCTAHOB-
JeHus ceHaTa (penkue npu peciyoauke). C I mo cepenunsl 111 B.B. H.3. ceHaTyc-
KOHCYJIBTBI SIBJISTUCH OCHOBHOM (DOpMOIi 3aKOHOIATebCTBA, XOTSI U MPUKpPbIBae-
MO cTapoii (hOpMYIIOii, YTO CEHAT TOJNBKO ITOJIaraeT, COBETYeT W PEKOMEHIyET
(censet, videtur, placet). B ceHaTyCKOHCynbTax HEpPENKO JaBAMCh JIMIIb OOIIre
MPUHIIUIMATBHbIE TIOMOXEHUSI, a 3aTeM TPeJOoCTaBIsIoCh TpeTopaM yKasaTb B
9MIMKTE CPEICTBA MX MPAKTUUECKOTO OCYILECTBICHMSI, TaK YTO HEKOTOPhIE CEHATyC-
KOHCYJTBTHI MOXKHO Ha3BaTh HeO(OPMIEHHBIMU 3aKoHaMU. CeHaTCKKe 3aKOHBI Ha-
3BIBAJIMCH TaK Xe€, KaK 1 3aKOHBI B IOPHIMIECKOM 00MXOJIe, TT0 MMEHU WJTU TIPO3Ba-
HUIO TeX JIM1I, KTO UX Ipemtoxu (uckmoueHue S. C. Macedonianum — cm. n. 466).
CeHar He MMe 3aKOHOMATeIbHOM MHUILIMATUBBI. Ero mocTtaHoB/eHUs yalle BCero
SBJISUTUCH JIUIIIb O(OPMIIEHUEM TIPEIIOXKEHWI MMITEpaTopa, KOTOphie TOT B CHITY
CBOEIi BJIaCTH MOT BHOCHUTB B CEHAT MMMChbMEHHO WJIM YCTHO, TaK Ha3bIBaeMasl oratio
principis in senatu habita — peub UMMepaTopa, MIPOU3HECEHHAs! B CEHAaTe.

§10.10OpucnpyaeHuusa

24. JleSTeJIbHOCTh CTAPBIX PeCHyOJMKAHCKMX KOPUCTOB. PriMcKkasi topucIipy-
JEHIIUST BEIET CBOE HAYalo OT MPaKTUUYECKOMN JeATeTbHOCTH IOPUCTOB PECITyOIIn -
KaHcKoro nepuoja. Pa3BuBaBliasics 5KOHOMUKA U YcaoxHeHHe (GopM obopoTa
MPEABSIBISUTA HOBbIE Pa3HOOOPA3HbIE 3aMPOChl, TPeOOBaBILIME TOUHON HOPMYIU-
POBKM TipaB paboBianesblieB. PSIOM ¢ 3TUM MPOTUBOPEUXsI UHTEPECOB KPYITHBIX
3eMJIEBIANENIbLIEB U OOraueii-poCTOBIIMKOB Ha MOYBE Pa3INUusl MPUMEHSBLIUXCS
TEeMU W IPYTUMU METONOB KCILTyaTallud KPEeCTbSIH U APYTMX MTOMMYIIMX CJOEB
HaceJIeHUsl, B YaCTHOCTU — TPOBUHIIMAJIOB, B CBOIO OYEPE/b, NeJalo HEOOX0u-
MOV TIOMOIIb IOPUCTOB B LIEJISIX HAWIYYILETO YPETYIMPOBAHUSI BOZHUKABLIMX BO-
TIPOCOB.

IOpucrtel, siBnsIBIIMECS MPEACTABUTENSIMUA KJTacca pabOBIAAEIIbLIEB, C YCIIEXOM
paspelliaii CTaBUBIIMECS UM XKHM3HBIO 3a1auu: 3aKperuieHre MpaB COOCTBEHHMKA,
BBIpabOTKY (pOpM TOrOBOPOB U T. II.

B pecnybnukaHcKuii nepuon ux AesiTeIbHOCTb MMeJTa MPaKTUUECKUIA XxapaKTep
U BbIpaXalach B PeNaKTUPOBAHUM (POPMaIbHBIX aKTOB (cavere), B PyKOBOICTBE
BeleHMeM CylaeOHBIX aen (agere), B gadye coBeToB (respondere). Ilo porenimimM o
Hac OTPbIBKAM COUYMHEHMI1 PEeCyOJMKAHCKKX IOPUCTOB U CChUIKaM Ha HMX TMO3MI-
HEUIIMX IOPUCTOB ClIeAyeT MPU3HATh, YTO YXKe Torma IOpUIMJeckasl TeXHUKa 0-
CTUIJIa TOBOJIbHO BBICOKOTO YPOBHSI.

JesTebHOCTb CTapbIX pecyOIMKAaHCKMX IOPUCTOB BbIpaXaslach, MPEXIE Bce-
TO, B TOJIKOBaHMY TIpaBa.

Ita in civitale nostra aut iure, id est lege, constituitur, aut est
proprium ius civile, quod sine scripto in sola prudentiuminterpretatione
consistit (D. 1. 2. 2. 12. Pomponius). - Tak u B Hawem rocygapcrse
[npaBocyaue] cTponTcst niv HAa OCHOBaHUM npasa, T. €. MUCaHoro 3a-



KOHa, unu geiicTeyeT cob6CTBeHHOE LMBUIILHOE NPaBo, KOTOPoe ycC-
TaHaBnmBaeTcs 6e3 3anucu, O4HUM TOJIKOBaHUEM 3HaTOKOB Npasa.

B atux cnosax [ToMmnoHust momyepKHyTa TBOPYECKasl pojib PUMCKOTO TOJIKOBa-
HUSI 3aKOHOB M €ro 3HaueHWe Kak MCTOYHMKA MpaBa. Tak, IMyTeM TOJKOBaHMSI
XII Tabnmuir ObUIM BbIPAOOTAHBI MHCTUTYTHI SMaHIUIALMKU (OCBOOOXIEHNS) AeTeit
OT OTLIOBCKOI BJIACTH, HACJIEAOBAHMS TI0 3aKOHY M JAp. [IyTeM ToJIKOBaHUS pa3BHU-
Jlach OoJblllass 4YacTb WMHCTUTYTOB IIMBWJIBLHOTO TipaBa. [IpeBHee TOJIKOBaHME
I11~11 BB. 10 H.3. CTPOro AEpXajaoch CIOBECHOI (HOPMBI, B KOTOPYIO OOJICKAIUCH
3aKOHbI WM caeku. L{uiepoH pucyer aTo cocTosiHMe U METO/ CIoBaMU — veteres
verba tenuerunt — IpeBHUE IepXanuch 3a ciora (pro Murena, M), moguepkuBast
KOHCEpBaTU3M METOIOB CTAPOTO TOJKOBAHUSI.

25. JlureparypHbie mpou3BelieHHs CTapbIX I0PUCTOB. B COOTBETCTBUU C TTpaK-
TUYECKUM XapaKTepOM NEsITEIbHOCTU CTapbIX PECITyOJIMKAHCKUX IOPUCTOB X JIM-
TepaTypHasl IesITeJIbHOCTh BbIpaXajach B KOMMEHTapusix K 3akoHam XII Tabmuix
(takoB koMMeHTapuii Dmust [lera Kara, 11 B. 10 H.3., B Tpex 4yacTsx: 0ObsICHEHUS
TEKCTa, TOJKOBAaHMS IOPUCTOB U UCKOBbIE (hopmyibl). bosee rmosmHue mpoussee-
HMSI JAI0T 00OOIIeHMe IMPaKTUKU, DS Iopuamdeckux mpaBmi — regulae (Mapk
TMopuwmit Katon — oren u cbiH, 11 1o H. 3.). HakoHel, mosiBUIMCH CCTEMaTHYeC-
KUe KOMMEHTapUU IO OTIENbHbIM CUCTEMaM LIMBWJIBHOTO M MPETOPCKOTro Mpasa.
KB. M. Cueona (I B. 10 H.3.) ObIT cocTaBUTEIEM TIEPBOTO TIOAPOOHOTO U3JIOXKE-
HUST HMBWILHOTO TipaBa B 18 xuurax. Cepsuit Cynpmuuuii Pyd (I B. o H.3.) man
MEePBbIii KOMMEHTapuii TipeTopckoro 3aukTa. Ero yuenuk Anden Bap kommeHTH-
poBaj 0be cucTeMbl (LIMBUJILHOTO U MPETOPCKOro) npasa B 40 KHUrax AMrecr.

W3 npyrux pecrydIMKaHCKUX I0PUCTOB HY>KHO Ha3BaTh Mapka Manuiusi, Map-
ka lOnus bpyra u ITyomust Myuust Cueosty (I1 B. 10 H.3.), 0 KOTOPBIX MO3IHEIINE
IOPUCTBI TOBOPUJIM, YTO OHU «OCHOBAIM LIUBUIbHOE IpaBo» (D. 1. 2. 2. 39). Beigaro-
mmmMces 1opuctoM Obut Takke Luuepon (1 B. 1o H. 3.).

26. JledaTe/IbHOCTh KIACCHYECKHX IOpUCcTOoB. OCOOOT0 paclBeTa puMcKasl Fopr-
cripyzeHuua goctunia B riepuon, npuauunara (I-111 Be. H.3.), npusnaBaemblii 3a
KJaccuyeckuii. B 3Ty MMEHHO 3MOXy MpaBO YacTHOW COOCTBEHHOCTM, YacTHOE
MpaBo, JTOCTUIJIO CBOETO BBICHIETO Pa3BUTHsL. DTO 0OYCIOBIMBAIO IMPOKOE Pa3BU-
TUE JIEATEIbHOCTH I0PHCTOB.

3amauu, CTOSIBIIME TIepel IOPUCTAMU KJIACCUUECKOM BITOXU, OTIMYAIUCh O0JTb-
1I0i cIoxHOCThI0. KitaccoBble mpoTHBOpeuMsl Bee OOJblle YIIyOIsUIMCh M 000CT-
PSUTHCH, BOCCTaHMsI pabOB MPUHSUIM Takue (popMbl U pa3Mepbl, YTO BeCh paboBia-
JETbUSCKUIA CTPOIA OKa3bIBAJICS B ONTACHOCTH, U TPeOOBAIMCH Ype3BhIUYaiiHbIC MEPBI
IUIsT obecriedeHnsT TOCIIOACTBA BEPXYILIKM paboBIamenpdeckoro kKiaacca. becmpe-
PBIBHO POCIM M MPOTMBOPEUMST MEXIY Pa3TMUHBIMU TPYMITMPOBKAMU CBOOOIHOTO
HacesnieHus. C IpYroii CTOpOHbI, POCT FOCYIapCTBEHHOM TEPPUTOPUU, paCcIIMpEeHUE
TOProBOro 000OpOTa, Pa3sBUTHE M YCIOXHEHUE BCEX XO3SIMCTBEHHBIX OTHOILICHMIA
BBI3BIBIM HEOOXOMMMOCTb COOTBETCTBYIOIIMX M3MEHEHUI IPaBOBOI HAACTPOMKM.
Heobxonmmo ObUT0 MPOSIBUTH TMOKOCTD M pa3pelliaTh BHOBb BOZHMKAIOIIME BOIIPO-
Chbl B MHTepecax rOCMOACTBYIOIIETO Kjacca, B MEPBYIO oYepelb — B LEJSIX 3aKper-
JICHWSI HEOTPaHMUYEHHOTO TIpaBa COOCTBEHHOCTH paboBJIe/Ie/blIeB Ha paboB U TIpa-
Ba COOCTBEHHOCTH Ha 3eMJIIO.



Kitaccuueckue 10pucThbl yCrelHo CpaBUIMCh CO CTOSIBLIMMU Tepel HUMU 3a-
nNayamu. BepHble cBOeMy MPaKTUUECKOMY HANPaBIE€HUIO, OHU B CBOMX KPaTKUX U
BECbMa YETKMX PEIIEHUSIX OTHENIbHBIX Ka3yCOB YIOBJIETBOPSUIA HOBBIE 3arpOChI
>KM3HU B COOTBETCTBMM C MHTEpecaMy TOCHOACTBYIolero kiacca. [Ipu atom He-
PeaKo HalOJIoAANoCh, UTO, YCTAHABIMBASI MO CYLIECTBY HOBbIE MPUHLIUIIBI, PUM-
CKUE IOPUCTBI IPUYPOUMBAIN UX K CTAPbIM MOHITUSM U MOAKPEIUISUIN CChUIKON Ha
ABTOPUTET CTapbIX IOPUCTOB: B 3TOM CKa3bIBAICS TMPUCYIIUII PUMCKUM IOPUCTAM
KoHcepBatu3M. Ho, Hapsimy ¢ aTUM, B UX JEeSITEIbHOCTH, U, TPEXIE BCEro, B TOJM-
KOBaHUM 3aKOHa OMpeJesIeHHO CKa3bIBAIOCh U MporpeccuBHOe Havyano. Ha mecto
MPEXHETO CJIOBECHO-TPaMMaTUYECKOTO TOJIKOBAaHUSI 3aKOHOB U CHEJIOK SIBJISIETCS
TOJIKOBaHME €X voluntate, OCHOBAHHOE Ha OTHICKAHWM BOJIM 3aKOHA WJIM CTOPOH.
Kax rosopur Hlenb3s, scire leges non hoc est verba earum tenere, sed vim ac potes-
tatem (D. 1. 3. 17). 3HaTbh 3aKOHbI—3TO He 3HAYUT JepPKAThCS 32 UX CJI0Ba, HO [MO-
HUMATh] UX CUJIy ¥ 3HAYeHUE (MOIILIB)|.

Krnaccryeckuie 10prcTbl He OTXOIWIN, OAHAKO, 0e3 HyXIbl OT IpaMMaTHYeCKU-
CJIOBECHOTO TOJIKOBaHUs. [Ipu OTCYTCTBUM B C/IOBax 3aKOHA WM CAEJIKU KaKon-
JIMOO BYCMBICIIEHHOCTH HEAOMYCTUMO OCOOO CTaBUTh BOIPOC O Boje — quaestio
voluntatis.

Cum in verbis nulla ambiguitas est, non debet admitti voluntatis quaes-
tio (D. 32. 25. 1). - Korga crnoBa He BO36YXaaloT HUKaKux Pa3Horiacuii,
He cneayert Aoryckartb [MOCTaHOBKU] BOMpOca O BOJIe.

OTXOmIsT OT CTaporo, CTPOro IIMBUIBLHOTO TIpaBa (strictum ius), HOBoe TOJKOBa-
HU€e HANpaBWIOCh B CTOPOHY MCKaHUS aequum et bonum — cripaBemIMBOro u 10-
Oporo.

DTO HOBOE TOJIKOBaHME OMUPAIOCH HAa 3aYaTKW TOTAAIIHeN Hayku. Petopuye-
cKasi TeOpHsT TOJTKOBAHMSI TIpaBa K KOHITY PeCITyOJIMKH BOIIUTA B CHCTEMY OOyJIeHUST,
JIOCTUTJIA 3pEJIOCTU U OKazajia TIyOOKOoe BIMSIHUE HAa PUMCKYIO IOPUCIIPYIEHIIMIO.
OHa npuMbIKajia K apuCTOTeJIeBCKOM HayKe M CTaBWJIa ceOe 1Ie/Ibl0 HayYUTh CBOMX
YYEHMKOB BO3MOXHO JIOTUMHOMY TOJIKOBaHUIO. PeTtoprueckast Teopusi SHEprudHoO
IPOTECTOBAJIa IIPOTHUB CTAporo popMai3mMa 1 OYKBAJTbHOTO TOJTKOBAHMS, M3 KOTO-
pOTO TIPOUCTEKAJIO, YTO BhICOYAMIIee TTpaBo — SUMMUM ius — CTaHOBWJIOCH TITy-
Oovaiillieil HecnpaBeIIMBOCThIO — summa iniuria. B CHOpHBIX ciydasix Teopust
BHyIlIaJIa MCKATh HACTOSIIIIEH BOJIM 3aKOHOIATEJNsI, BBISIBJISATH Te ILIEJTU, KOTOphIE
TpeCyIeNoBall 3aKOHOATENb (ratio 1€gis), B IOpMANYECKMX XKe CAENKaX e, KOTO-
phle cTaBWIM cebe JoroBaprBarolMecs: CTOpoHhbl (lex contractus).

27. lus responuendl. B pecryGIMKaHCKYIO 310Xy HE CYIIECTBOBATIO IOPUCKOH-
CYJIBTOB M 3aMHTEPECOBAaHHbBIC JIMIIA OOBIYHO 00pAIIATUCh K TeM, K KOMY MMEIU
JloBepye. ABIYCT M €T0 MPEeMHUKH, B 1IeJISIX MPUBJICYEHUsT Ha CBOIO CTOPOHY aBTO-
PUTETHOTO COCJIOBMSI IOPHCTOB, TIPEIOCTABIIIM HEKOTOPHIM HanboJjiee BhIIAIOIIMM-
cs 1opucTaM ius publice respondendi — mpaBo maBaTh o(UIIUATBHBIE KOHCY/IbTa-
LMK 110 TIOPYYEHUIO UMIIepaTopa, ex auctoritate principis (D. 1. 2. 2. 48—50; Taii.
1.7) B OTBET Ha 3aIpochl, OOpalaBIIMecs K UMIepaTopy. Responsa (OTBETbI) TaKUX
TIPYBWJIETUPOBAHHBIX I0PHICTOB MMEJTM TaKYIO K€ CHITy, KaK M COOCTBEHHBIE MMIIe-
paTopCKUe TOJIKOBaHUsI, U ObLTM 00SI3aTeTbHBI TSI CYIeH.



28. Kiaccuyeckue 1opuctel. B niepron ot I no cepequnst III B.B. paGortaiu
MHOTIVE BBIIAIOLIMECS] IOPUCTBI, COBMEILABIIME TIYOMHY TEOPETUMUYECKUX 3HAHUIA,
MPaKTUYECKHE JapOBaHMS, I€1arorMyecku-BOCIIUTATE/IbHOE BIUSIHUE W, HAKO-
Hell, OCTaBMBLIMX JTUTepaTypHoe Hacheaue. Llemyto amoxy B 3TOM OTHOILIEHUU CO-
CTaBWI IOpPUCT Havasa npuHiumara M. A. JlabeoH, mpuBepeHell peciyOauKaH-
CKMX e, HoBaTop B 006acTu mpasa (plurima innovare instituit). JlJabeoH okazan
MPOIOJDKUTEIbHOE BIMSIHUE Ha JajibHeiillee pa3BUTUE FOPUCTIPYACHLIMU U CUMTA-
€TCsl OCHOBAaTEJIeM HOPUIMYECKOM HIKOJbI TPOKYJIMAHIEB (Ha3BaHHOW MO MUMEHU
ero omrxarniero yueHuka Ilpokyna). Ero momurudeckuii mpotuBHMK KamuToH,
VMMEBIIUI MeHbIIIee 3HaueHue, ObLT OCHOBATEIeM IPYroi I0pUINYECKON IIKOIbl —
CaOMHBSIHCKOM, HA3BaHHON 0 UMEHU ero 3HaMeHUTOro yueHrka Mazypusi Cabu-
Ha (HE3HaTHOTO MPOUCXOXIEHUS, TOCTUTILIETO TOIBKO K 50 T. BCaIHUYECKOTro 3Ba-
Hust). CabuH ObUT BeJIMYalIIM I0pUCcTOM I B. H.3., KOMMEHTHPOBABILVM LIUBUJIb-
Hoe npaso. M3 1Kosbl npokyauaHues b FOpeHumii Lienbs — oren u cbiH.
N3 cabunuanues Bo II B. Hano orMeruth CanbBusi HOnuaHa, mosyduBiIero npu
Anpuane nopyyeHue KoaudUIMpoBaTh MPETOPCKOE MPABO U YCIIEIIHO BbITIOIHUB-
11ero 31o nopydeHue (em. n. 2I). Yuennk Cabuna — AdpuKaH MHOTO COXPaHWI OT
CBOETO y4WTeJIsl, CJlelysl eMy WHOIIA JOCIOBHO, HO OTJIMYAETCSl TPYIHOCTBIO ISt
noHuMaHus. TpymHO cka3aTh, K KaKOH 1IKoJsie oTHocuiicsl [ToMnoHuit, Koropomy
WCTOpUSI PUMCKOTO TpaBa 00si3aHAa CBEACHUSIMM O DPa3BUTHM IOPUCTIPYICHLIUA
¥ oTaebHBIX ee mpencrtaButenax (D. 1. 2. 2. 47-53). IlocnennuM cabvHMaHIIEM
cyuTaetrcd ['ail, He OoTIMYaBIIMIACA TJIyOMHOM, HO OCTaBUBILMI y4eOHOE PYKOBOI-
ctB0 — MHcTuTyuu, HanucaHHble ¢ Gonblioi ssicHoctoio. K I B. H.5. otHOCUTCS
CTOSIINI BHE 1Ko DMt [lanmHauaH, ocTpeiImii cpeny puMCKIX Ka3ynucToB,
OJIECTSIIMI 110 CXKATOCTU CTWIKCT, CTaBIIWN JJIST TIO3MHEHMINMX IMOKOJEHUN «IIep-
BbIM U3 Bcex» (primus omnium). [lanuHuaH 3aHMMan BblIAIOLIEECS MECTO IO CO-
BEpIIEHCTBY (hOPMbI M TOYHOCTU TMPUEMOB TIOABEACHMS OTACTbHBIX CIy4aeB IO
COOTBETCTBYIOLIME TIPaBWIa U HOPMbI TIpaBa.

MeHnee sipkumu, HO Takke KpynHbiMu topuctamu I B. H.3. Obutt [laBen u
Vabrivan. TlaBen siBisics TpeacTaBUTENIEM TOTO HAIpaBJIeHUs IOPUCTOB, KOTO-
pbI€ BUIEM OCHOBHYIO 33a4y B COOMpaHuu, 00paboTKe 1 KOMMEHTUPOBAHUU pa-
00T mpeaecTBeHHUKOB. OH OBUT BCe ke 0osee CMell U OpUTMHAJIEH, YeM JEeHCT-
BOBABLLMI HECKOJIBKO MO3HEe B TOM K€ HalpaBJIeHUM MHOTOPEYMBBII YIIbITHAH.

29. Vnanok ropucnpysenmmi. C cepenunbl 111 B. H.3. HauMHaeTcsl ynamgok
fopucripyaeHuny. Eciv B 31moXy mpUHIIMIIATA I0PUCTBI ObUTM HYXKHBI UMIIEPaTOpy
B Ka4yecTBe OJHOTO M3 KaHAJOB JISl MPOBEACHUS U TIOAAEPXKKU MMIIEPaTOPCKOM
MOJIUTUKU, TO MPU JOMUHATE 3Ta UX POJIb 0KAa3alach yxxe 3aKkoH4YeHHoi. Mmnepa-
TOpCKasl BJIACTh CTajla aOCOJIIOTHOM, M BOJISI MMIIepaTopa OKa3ajlach €IVMHCTBEH-
HBbIM UCTOYHMKOM TipaBa. Ius respondendi Gosbliie He JaeTcs; IOPUCTBI pabOTaIOT
IJIaBHbIM 00pa30M B Ka4eCTBE YMHOBHUKOB MMIIEpaTOpcKoi KaHiensipuu. OnHa-
KO responsa KJIaCCUYECKUX IOPUCTOB COXpaHWIM 3HAueHWE WCTOYHMKA IIpaBa:
B 426 1. ObUT M31aH 3aKOH «O IUTUPOBAHUM IOPUCTOB», IPU3HABABIIMIA 00s13aTeb-
Hoe 3HayeHue 3a counHeHussmMu [lanmmnuana, I1asna, Ynemmana, ['asg, MonectiHa
(1 TeX IOPUCTOB, COUMHEHUST KOTOPBIX IIPUBOAMTCS 3TUMU aBTopamu). [lpu paznu-
YMM MHEHMIA 3TUX I0PYCTOB, TIPEINUCHIBATIOCH TPUAEPKUBATHCSI MHEHUSI, 32 KOTO-



poe BBICKA3aIOCh OOJIBIIMHCTBO, a TMPU PaBEHCTBE TOJIOCOB OTAABAIOCH MPEATO-
yreHUe MHeHMIo [TanHuaHa.

M3 1opucToB 3moxy moMuHaTa CKOJIbKO-HUOYIb BBIIAIOIIMMCS MOXHO TpPH-
3HaTh ['epMorenuana (mpubmmsurensHo [V B.).

30. IOpumeckas mreparypa. IOpunyeckast muteparypa KJIacCU4ecKoi 31mo-
XA OblTa Ype3BbIYAHO pa3HOOOpa3Ha M pa3jiMYHO OCBellala IMpoOJieMbl TMpaBa.
J11s1 HAYMHAOIIMX Ha3HAYAJIMCh SJIeMeHTapHble PYKOBOICTBA — WHCTUTYLMM (insti-
tutiones, enchiridia), ornpenenenus (definitiones), npasuna (regulae). TTpakTuyec-
KUM 1IeJISIM CITY>KUTM COOPHUKM KOHCYJIBTAllMi 1 Ka3yCOB — OTBEThI, TUCbMa, TPO-
OneMbl M OWCITyTalMM (responsa, epistolae, quaestiones, disputationes). bonee
OOIIMPHBIE PA0OTHI TPESACTABIISUIA KOMMEHTAPUU K 3IUKTY, KHUTH 1O LIMBUJIEHOMY
nipaBy, KomMeHTapuu K KB. Mytmio u M. CabuHy, Tie uaiaranach MpexHsisi CUCTe-
Ma ius civile (libri iuris civilis). HacTosiiye cBombl 1aBaty AUTeCThl, B KOTOPhIX pac-
CMaTpuBaIOCh OMHOBPEMEHHO W TIPETOPCKOE UM LIMBWIbHOE MpaBo. Crofa e OTHO-
CWJIMCh KOMMEHTapuu K OTIEJbHBIM 3aKOHaM, CEHaTYCKOHCYJIbTaM, MoHorpadbun
10 OTAENBHBIM OTpaciIsIM TIpaBa, CrelMalbHble MOHOrpapuu 1O 3aKOHOMATEIbCT-
By — cBomy XII Tabnmuii, uMmnepatopckomMy 3aKOHOIATEIBCTRY.

HauGonbliueir momynsipHOCTbIO MOMB30BATUCh KPaTKUe 3JIeMEHTapHbIE PYKO-
BOACTBAa — institutiones. OOyyeHUe IOPUCTOB B pecryOIMKaHCKOM PuMe BbIpaxKa-
JIOCh B JIOMYILIEHUW MOJIOIBIX FOPUCTOB K CIYIIAHWIO JAaBAEMbIX KOHCY/IbTALIUIA
U K OOCYXIEHHIO ¢ HUMU OTIEIbHBIX Ka3ycoB (instruere). B xoHIle pecryommku
CTaIM BeCTH CHCTeMaTHYecKoe uTeHue JeKiuii (instituere). B xayecTBe mocoOus
K 9TUM 3aHSITUSM U MOSIBUIMCH institutiones. HanOoJbilei moryasipHOCTbIO MOJIb-
30BajiiCh MHcTuTymu ['as1. B KoHIle kiiaccryeckoro reprona nosiBuimich MHCTH-
Ty Maprmana, Kammicrpara, [lasma n Yiaenmana. Ho oHu He Monm 3aTMUTh
crapbix MactuTyimii Iasg (11 B. H.3.), MOCTYXMBIIMX B TaJIbHEHMIIIEM 00pa3IioM MH-
CTUTYLIMOHHOIN cuUcTeMbl. WX cBOe0oOpasHyl0 CHCTeMY MOXHO Ha3BaThb JOKTPH-
HaJIbHOM; TIPY OTCYTCTBUM WJIM JIMIIIb KPATKOM PACCMOTPEHUM MCTOPUYECKOTO Ma-
Tepuaja BCE COCPENOTOYEHO Ha JOTMATUYECKOM W3JIOKEHUU JCHCTBYIOIIETO
npaBa. MHCTUTYLIMOHHASI cUCcTeMa M3JaraeT MpaBo U ero MpUMeHeHUe He pa3po3-
HEHHO, B CJIy4alfHOM CMEIlIEHUM Ka3yWCTUKM, KaK 3TO AeJald YITOMMHABIIUECS
Bbllie «Bompock» 1 «OTtBeTbl», «[IpaBuia» u «Crnopbl», a CTPEMUTCSI BECb MaTepu-
aJl pacyJleHUTb, C TOYKM 3peHUST OOIIMX TPABOBBIX KAaTETOPUi, KaKMMU TIPEXJIe
BCETO SIBJISIIOTCS JIULA, BEllM U UCKU.

Unctutyimn Tast momonHsiioTcst eie ero courHeHueM «Res quotidianae»
(«IToBcemHeBHEIE AeTa»). B COBOKYIMTHOCTM OHM HalOT KPaTKUiA 0030p BCETO HEICT-
BYIOIIIETO TTpaBa, MPUBJIeKast K U3JI0KEHUIO IBE CUCTEMbI — LIMBUJILHOTO W TIPETOP-
CKOTO TpaBa, ¢ 1IpeobNalaHieM TorMaTIecKoro U3JIOXEHUsT Hall UICTOPUYECKUM.
WHuctutyim [ast momydnsiv IMpOKoe pacrpocTpaHEHUE Y FOPUCTOB U TpaMMaTH-
KOB TIOCTIe/IYIOILIe# 310XH, a B VI B. H.3. OHU, TIpaBIa, B UCKXKEHHOM U Tiepepado-
TaHHOM Bume, ObUIM BHeceHbl B Komubukanuioo FOcrunuana (cm. 1. 38). Eme
B V B. H.3. OHU pPacnpoCTpaHsuIch B Tamuu B criMcKax, B CBOEM IMOMIMHHOM BH-
ne. OnuH 13 TaKKUX CIKMCKOB, C OIIMOKAMU M UCKaXEeHUsSIMU, ObUT HaiiieH B OUOJII-
oteke B Bepone yueHsiM Hubypom (1816 r.). TekCT MHCTUTYLIMIA ObUT CTEPT U TIO-
KpeIT cBepxy mocnanusmu Meponuma (VIII wm IX B.). BoccranommeHHas
PYKOIMCh — MaJIUMIICECT (T. €. TIepraMeHT, TeKCT KOTOPOro ObUT paHee COCKOOJIEH



U TIO HEM ObUIO HAIMCAHO YTO-HUOYAb 3aHOBO) M3BECTEH 1o Ha3BaHUeM BepoH-
ckoii. B 1933 r. B AnekcaHapuu ObUTH KYTUIEHBI Y aHTUKBapa MepraMeHTHbIE JIMC-
ThI ¢ oTpbIBKaMu ['as1, monosHstonme BepoHckuii mamumiicect. OHU Ha3bIBAIOTCS
TO «HOBBIMM OTpbIBKaMu ['asi», To — AnekcaHnpuiickuii, Erunerckuii u ®iaopeH-
tuiickuii [ait (mo mecty Haxomku M xpaHeHus. CylIeCTBYIOT PyCCKUE MEPeBOIbI,
Hucturyumit I'ass — PaccHepa (1888r.), AbinbiHckoro (1890-1892 rr.), M. bo6u-
Ha — III u IV kawur (Xapskos, 1892 1),

M3 00111MpHOI IMTEpaTyphl IOPUCTOB-KJIACCUKOB 10 HAC B ITOJIHOM BUJIE JOIILIO
OUYeHb HEMHOTO UM 4acTo B UCKaxkeHHOM Buje. [ToMrMo yrnmomsiHyThIX Bbiiie MH-
ctutyuuit [ast cnemyer OTMETUTB:

(1) Tak Ha3biBaemble fragmenta Ulpiani. Homeninasi 10 HaC pyKoOnuch Oblia
HanucaHa B ['ayumim B X B. 1 HaiineHa B 6ubmoTteke Bartukana. B Heit comepxkat-
sl U3BJIEUCHUS U3 courHeHus YibnuaHa — liber singularis regularum. Hanucano
3TO cOuMHeHue 1o cucteme MHctutymii Iast.

(2) Sententiarum libri quinque ad filium — Ha3biBaeMble sententiae receptae
[TaBna. [MpunHamnexxHocTh MX [1aBmy coMHUTENbHA. DTO PYKOBOJCTBO IO rpakIaH-
CKOMY M YTrOJIOBHOMY TpaBy M TIpolieccy Onaromapsi MOJIHOTE M OTHOCUTEIbHOMN
KPaTKOCTU ObLIO LIMPOKO PACITPOCTPAHEHO U 0COO0 OTMEUEHO B 3aKOHE O LIUTUPO-
BaHMM (cM. M. 29). B mocnexkinaccryeckyio 3Moxy ObLIO M3IaHO B COKpaIlleHHOM
u nepepabotaHHOM Buze. M3BedeHus Bouu B BecTroTckuii cBoa 3aKOHOB.

31. Ilo3nueiimme mrepatypHble NAMATHUKM. V13 Gojiee MO3AHUX MaMSITHUKOB
IV 1 V BB. 3moxu toMUHATA TOILLTH:

(1) Tak HaspBaemble Fragmenta Vaticana — pykomuch, HaligeHHas B 1821 r.
B BatukaHckoli 0MOIMOTEKe; OHa MpeACTaBsieT co0oi COOpHUK ius U leges u co-
JIEepXUT CEMb IJ1aB: O KyIule-mpoaaxe, y3ydpykre, MpumaHOM, OreKe, JapeHUn
U mpokypatopax. lus rpencraBieHO B U3BJIeUEHUSIX U3 courMHeHui [lannHuaHa,
Vinermana u [lasna (Iait He mpeacTaBieH). Leges — MOYTH MCKITIOUUTEIHEHO KOH-
ctutyiuu 1o 318 r., a Takke Tpu MHOTOpeuMBbIx 3akoHa KoHcTtaHTMHA U onvH Ba-
snentuHuaHa I or 372 r. O npoucxoxaeHuu cOOpHUKA HUYETo He M3BeCTHO. Tpyn,
Mo-BUAMMOMY, cocTaBiieH 10 438 r., Tak kak Kogekc ®@eomocus (cm. 1. 35) B Hem
He yIIOMUHaETCs.

(2) Collatio legum Mosaicarum et Romanarum (HensBecTHOTO aBTOpa) B TPEX
pykonucsix VIII-XI BB., comepuT corocTapieHre 3aKOHOB Mowucesi 1 pUMCKOTO
npaBa B 16 mIaBax, OTHOCSIIIMXCST TIPEUMYIIIECTBEHHO K YTOJIOBHOMY TIPaBy.

(3) Consultatio veteris cuiusdam iurisconsulti. D10 cOOpPHUK MHEHUI IOpUCTa
(MMS1 KOTOPOTO HEM3BECTHO), KUBILIETO, TIO-BUAMMOMY, B ['anu, B KoHLe V wiu
Havasie VI B. ABTOp maeT coBeThl {[1aBHBIM 00pa3oM 13 06JIaCTH JOTOBOPHOTIO IIpa-
Ba) CBOMM JOBEPUTEIISIM.

(4) Leges saeculares — CHpUIICKO-PUMCKUI 3aKOHHUK, KOTOPBIN IOJIB30BAJICS
GosbLIMM BiIMsIHUEM Ha BocToke 1 He ObUT BbITECHEH 3aKoHOAaTeIbcTBOM FOcTuHU-
aHa. KHura uanaraer pyMcKoe IpaBo BecbMa HEIOJIHO, YacTO He TIOHMMast M CKa-
JKasi CMBICTT TIyTeM 100aBJIeHUH, TTO-BUAMMOMY, U3 MECTHOTO TipaBa. B ocHoBaHMe
TIOJIOXKEHBI U3PEUEHUS KITAaCCUYECKMX IOPUCTOB, HO, B pe3y/bTare yCUICHHOW U Ya-
CTO HETIOHSITHOM mepepabOTKK, OHU ITOYTH Hey3HaBaeMbl. PaGora Obula HamvcaHa
TIEpPBOHAYAIBHO TIO-TPEYECKU, 3aTeM IepeBeeHa Ha CUPUIMCKUI A3BIK, U 3TOT Mepe-
BOJI ITOZIBEPICSI TIepepaboTKe Ha apabCKOM M apMSTHCKOM SI3bIKaX.



§ 11. UmnepaTtopckue KOHCTUTYLIMU

32. Bunpl Koncrurymmii. B srmoxy IpuHIIMIIaTa M30aBaIMCh KOHCTUTYLINHI
B YETBhIPEX OCHOBHBIX (hopMax: a) a0ukmbl — OOIIME pachopspkeHuys (10 Ha3BaHUIO
NPOJOJIKABIIME MPAKTUKY PEeCIyOIMKAHCKHUX MarucTpaToB, HO CYILECTBEHHO OT-
JIMYABIIMECS OT 3IMKTOB MarvCTPaToB, MOCKOJIbKY UMIIEPATOPCKUE SAMKTHI COIep-
KalM He TIporpaMMy JAEsITeJIbHOCTH, a TOCTAHOBJIEHMSI, 00s3aTeNbHbIe IS BCEX
TTOJDKHOCTHBIX JIMI] U HaceleHus1); 0) dexpembl — peILIEHUs II0 CyneOHbIM AeJiaM;
B) peckpunmbl — OTBETbl Ha TMOCTYMaBIlIME K MMIIEpaTopaM BOMNPOCHI; T) MaHda-
Mbl — WHCTPYKIIMM YMHOBHUKAM IO aIMUHUCTPATUBHBIM U CyIEOHBIM BOIIPOCAM.

M3 aTux yetbipex (popM B repuon JOMUHATa MaHAAThl BBIXOMST U3 YIIOTpeOie-
HUSI; NEKPEThl M PECKPUINTHI UMEIOT CHITY TOJIBKO 10 KOHKPETHBIM JeJlaM, B CBS3U
C KOTOPbIMU OHU JIaHbl, U, TAKUM 00pa3oM, OCHOBHOI (hOpMOi1 3aKOHa SIBJSIETCS
UMIIEPATOPCKUI SUKT.

MHOTrOUUCIEHHOCTh U pa30POCAHHOCTh UMITEPATOPCKMX KOHCTUTYLIMIA BbI3BAIU
MoTpeOHOCTh MX o0benuHeHus. [locnenosasiee B koHle 111 B. paznenenue umre-
pUM Ha JIBE TOJIOBUHBI MPUAANIO 3aauye TaKOTo COOpaHuUsl U MOJIMTUYECKOe 3Haue-
Hue. OHO Ha3HAYE€HO ObLIO CITYXUTh CUMBOJIOM €IMHCTBA TIpaBa, MpU MOJUTUYEC-
KOM pa3/elieHuM TOCYJapCTBEHHOro armapara. MHuuuartuea no komuduxaunuu
KOHCTUTYLIMIA, OMHAKO, He Oblia B3sITa Ha ce0sl MpaBUTeIbcTBOM. Koaudukarius Obl-
Jla TIpOU3Be/ieHa YaCTHBIMU JINLIAMU.

33. Codex Gregorianus. B xonue III B.(295 r.) Obu1 BbIymieH Codex
Gregorianus, Ha3BaHHBII TaK IT0 UMeHHU aBTopa, I'peropmana. OH coOpaa KOHCTH-
TYUWU, HAUYMHasl ¢ AllpyaHa U KOHYasi COBPEMEHHbIMU eMy. B moimHHOM Buze
3TOT KOJAEKC HO COXPAaHWIICS, HO B 3HAUMTEIbHOM YacTW BOLIEJI B PsII APYrvX Ia-
msatHrkos (Fragmenta Vaticana, Collatio legum Mosaicarum et Romanarum, lex
romana Visigothorum, lex romana Burgundiorum).

OpUrMHAJILHON CUCTEMbI COCTaBUTEb He BbIpaboTad U u3 19 KHUr, Ha KOTO-
Ppble pacranaeTcs 3TOT KOAeKC, B 13 KHMrax ciefoBal CUCTEME ITPETOPCKOIO SIUK-
Ta nocjeaHed pegakuuu. KHUTM IETUIMCh HA TUTYJIBI C TIPEAMETHBIMU pyOpUKa-
MU; HO Marepual pa3Mellajcsi HepaBHOMEPHO M Tectpo. B mpenenax Tutynos
KOHCTUTYLIMM TIPUBEICHBI B XPOHOJIOTMYECKOM TIOPSIIKE C YKa3aHUEM aipecaToB
U BpeMeHU u3naHus (inscriptio u subscriptio). B 14-i u cnemyrommx KHUrax Tpak-
TOBINCH YTOJIOBHOE TpaBo U mpoiiecc. [IpuHsITOE K MpakTUYecKOMy MprYMEHe-
HUIO coOpaHue I'peropraHa noibp30Baoch OQUIIMATIBHBIM IIPU3HAHUEM W aBTOPH-
TETOM B MOC/EYIOIME IBa BeKa, nmoka ero He otmMeHw1 Koxeke FOctunuaHa.

34. Codex Hermogenianus. [loroiHeHMEM K IIEPBOMY COOPAHUIO SIBUJICS I10-
ciie 295 r. Bropoii codex, Ha3BaHHBIN Hermogenianus o umMeHu cocrapurens I'ep-
MoreHuMaHa. OH TPYDKIbI TIEPECMATPUBAJICSI COCTABUTENIEM, KOTOPBIA IOABEPT
OOJIBIIMHCTBO KOHCTUTYLIMI TIIATEIbHON pemakiimu. Bcero Obuto cobpano 120
KOHCTUTYLIMM, pa3gejieHHbIX 10 COAEPKAHMIO Ha 69 TUTYJIOB, 03 O0bEeAVMHEHUS
B KHUTM. CHcTeMa 1 PacrojioKeHUe TUTYJIOB 3TOT0 KojeKca He MOTYT ObITh BOC-
CTaHOBJICHBI.

35. Codex Theodosianus. IlepBeiM oduIIMANTEHBIM COOpPaHMEM KOHCTUTYIIWIA
6bu1 Codex Theodosianus. Bocrouno-pumckuit umneparop @eomocuii 11 (402-
450 rr.) win, BepHee, €ro IMpaBUTEIbCTBO, MMEJ IIMPOKKE KoaubUKalMOHHbIE
IJIaHbl — OITyOJIMKOBaTh COOPHUK MUMIIEPATOPCKUX KOHCTUTYLIMIA CO BKITIOYEHUEM



ius, T. . IpOM3BeAeHUI KJIacCUKOB. OOIIMPHOCTH MPOrpamMMbl 3aTOPMO3UIA 3TO
MPEANpPUATHE, U B KOHLIE KOHLIOB ObUTM COOPaHbI TOJIKO UMITEPATOPCKUE KOHCTU-
tyuuu. Konekc 61 niepeciad B Pum u npust cornpaBurenem Peonocus 11, Ba-
nentuHuaHoM III. Hecmotpst Ha To, 4TO Komekc ObUT cocTaBieH Ha Boctoke, oH
uMen Ha 3amnane, B [auiu, 6osee MpopoLKUTEIbHOE BIMSIHUE U TIPUMEHSLICS TaM
Iaxe Torga, Korma obu1 otMeHeH Ha Boctoke Komekcom FOctunmnana. Komeke ®e-
OIIOCHsI COXPAHWJICSI B MHOTOUYMCIIEHHBIX PYKOIUCSIX U TIEper3naBajcs KaK B Cpell-
HMe BeKa, TaK 1 B HOBOE BpEMSI.

Konekc pacnamgaercst Ha 16 KHWT, pa3eleHHbIX MO MPEeIMETHBIM TUTY/IaM.

B konmekce ®Peonocust MOMyIWIN OTPaXKEHWE M3MEHEHUS, KOTOPbIEe TIPOU30III-
JIM B TOCYIApCTBEHHOM M YacTHO-TNIPaBOBOH cdepe paboBIafebueckoro rocyaap-
ctBa. OTKPBITHIM abCOMIOTU3M MOHApXWM BOCTOYHOTO TWUMA ObUT SIPKO OTpakeH
B OOILIECTBEHHOM U CITykeOHoii nepapxuu. [loTpsiceHusi, BbI3BaHHbIE PEBOTIOLIMECH
III B. B 9KOHOMUKE U TIpaBe, 3aCTABUJIM TEPECMOTPETD Psifi BOMPOCOB YaCTHOTO
MpaBa, CBS3aHHBIX C 3eMJIEBJIafeHUeM, U T. . B yacTHocTH, ciemyer OTMeTUTh
MIPOLIECC 3aKPEIOIIeHMsI, HAUMHasi CO CBOOOIHOIO IMPEeX/ie KOJIOHA M KOHYAsT BbIC-
LIMMU COCJIOBUSIMMU.



I'nasa 2
KOIMNOUKAIINA IOCTMHUAHA

§ 12. 3apaun n npouecc KoaMPUKaLMOHHbIX paboT
npu lOcTuHnaHe

36. 3anaum KomugmKanuu. YCTpeMIICHUSI IOCTUHUAHOBCKOIO Tieproaa (mep-
Bast mosioBuHa VI B.) ObUTM HaIpaB/ieHbl Ha OCYILECTBIEHNE TPAaHAMO3HON U HEeMo-
CWJILHOM 3a71a41 BOCCTaHOBJIEHHs enHCTBA Pumckoit umrnepun. K stoit tienm cBo-
JIUJIach TOJIMTHKA 1 B 00J1aCTH 3aKOHOMATETHCTBA.

3akoHo/aTeNbHAs MOJUTMKA CTaBWIa 3afayeil U3 JByX MOTOKOB MaMSITHUKOB
MPOIIJIOT0O — MMITEPATOPCKMX 3aKOHOB (leges) M paboT KiIacCMYeCKHUX HOPUCTOB
(ius) — co3maTh CBOI 3aKOHOB, IMPUTOTHBIX 11 IIPUMEHEHMS B HOBBIX ITOJIUTUYC-
CKHUX M 3KOHOMUYECKMX ycIoBUsIX. I Toro 4robbl cTapble MCTOYHMKM IpaBa
MPEeBPaTUTh B XMBble UCTOYHWMKM HOBOTO MpaBa, HY:XKHO ObLIO CO3AaTh U3 Xaoca
TEKCTOB, 3aKOHOB, KOHCTUTYLIWIA OOHO CcTpoitHoe wLenoe. [lepen opuctamu Obuta
MOCTaBJICHa ellle 3amavya MCIoIb30BaTh BCE, UTO JAN0 pa3BUTHE TIpaBa 3a TPU CTO-
JIETUS, TIPOLLICALINE MEXIY KIACCUYECKHUM TIEPUMOIOM M 3TOM BIIOXOH, T. €. OTpa-
3UTh UBMEHEHMSI, KOTOpbIE MPETepIeio pUMCKOE MpaBo Mpu Tepecanke ero ¢ 3a-
naga Ha BocTok, Ton rpeyecKuMU, BOCTOUHBIMU W XPUCTUAHCKUMU BIIMSTHUSIMU,
a Takke M TeX M3MEHEeHMId, KOTOpbIe MTPOMCXOauan Ha BocToke mon BiusiHueM 3a-
MagHOM MOCHeKIaccuyeckoi murepaTtypbl. TakuM o6pa3om, cBoi 3aKkoHOB FOctu-
HUaHa SIBJSIETCS] B OCHOBHOM KOMITWJISILMEH M3 CYLIECTBOBABIIMX IO TOrO UCTOY-
HMKOB, HO MHOTOKPaTHO IIpeoOpa30BaHHBIX, TEPENeIeHHBIX U OOOOILEHHBIX.
Komudukamusa FctrHnana ommdaeTcss OT MPeabIaylnX KonuguKaiii HecpaB-
HEHHO OOJIBIIMM pa3MaxoM U 0oJiee BHICOKOI TBOpYECKOit cuiioil. B Heli oOHapy-
JKMBAeTCsl He TOJbKO Oojiee IIMPOKasi OCHOBA MCTOYHUKOB M 0oJiee OOMJIbHOE MX
HCTOJIb30BaHKE, HO U TOpa3o Oosiee TIIATeIbHAS 00pad0TKa N30paHHbIX TEKCTOB.

37. Oovem komumkamm. [Ipenbimyiie cBombl ObUTM COOPHUKAMU TOJBKO
leges; Bonpoc 0 coOMpaHMM MaTepUAaIoB ius, mocrapieHHbI rpu Peomocun 11,
He Obul peanu3oBaH. [IpeaBaputesibHbIe COOPHUKM M XPECTOMATUM [0 ius ObUTH
TUIOOM PaboT M 3HAHWI OEPUTCKOW M KOHCTAHTMHOIOJBCKOM TPABOBBIX KO,
e eie B V B. H.3. YKPEITWJIOCh M3ydeHre puMcKoro rpasa. [IpenomaBatenm cTpe-
MUWJIUCH MTPUCTIOCOOUTH KJIACCYECKUE TPYIbl K HOBOMY TODPSIIKY BEILei, YCTaHOB-
JICHHOMY a0COJTIOTHOM MOHapxueil. DTU-TO TpyAbl U ObUIM MCMOb30BaHbI B KOAU-
uxkauum KOctunuana. Komudukauuys mmeer MHOTO HEIOCTaTKOB, OCOOEHHO



B CaMOM TeXHWKe 3aKOHOMATEJIbCTBA, HO MMEIOTCS W TIOJOXKUTENbHbIE CTOPOHBI,
B YaCTHOCTH, B 00JIACTH HEKOTOPBIX HOBOBBEICHHUIA.

XapakTepHO ObLIO CTpEMJIEHUE COETUHWTh Pa3HOOOPa3HbIE BETBA PUMCKOTO
TpaBa (HampuMmep, IMBWIBHOE W TMPETOPCKOE TIPaBO, IIMBUIIBHOE W TIPAaBO HApOIOB
Wtanuu v MpoOBUHIIMI) U YAUTUTH OTXMBILIKME MHCTUTYTHI (Mancipatio, in iure ces-
sio, fiducia) (cm. nn. 196, 197, 407u dp.). B uHBIX ciydasix SICHO BUIHBI TTOTTBITKU
MpUIaTh HOBOE CONEpXKaHWE TIepelleIIMM OT TPOIILIOTO TPABOBBIM TTOHSITUSIM
M MHCTUTYTAM U TAKKM IIyTEM COXPAaHWTDH MX XU3HEHHOCTD (Hampumep, litterarum
obligatio in ius vocatio, litis contestatio) (cm. nn. 53, 74. 449). HoBblit 3aKoHOmA-
TEeJIbHBII TPYJ CTPEMWJICS OBITh MPOMO/DKEHUEM pa3BUTHSI KIaCCHMYECKOro ITpaBa
U YCTPAHWUThb HEJOCTATKU €ro, BBICTYMABIIIME O TOTO BPEMEHM B TPyHaX HOPUCTOB
Y VIMITepaTOPCKUX KOHCTUTYIMSIX. COCTaBUTEIM YNEISUT BHUMaHUE HOBBIM TIpa-
BOBBIM BO33pEHUSIM; B Pe3yJIbTaTe 3TOTO PUMCKOE YacTHOE TPaBO CAEIaIoch Oomee
TIPUTOIHBIM [UIS BOCIIPUSATHS €0 B JaJbHEMIIIEM HOBBIMU HApOIAMM.

38. Xon komipukamm. PykoBonctBo KoAMGUKAIIMOHHBIMU paboTaMu ObLIO
BOaJIoXeHo Ha magister officiorumu quaestor sacri palatii Tpu6oruana. FOcruHu-
aH HasHauw 13 deBpans 528 I. KOMUCCHIO U3 IECATH WIEHOB, ¢ yyactreM Tpubo-
HMaHa U KOHCTAHTMHOIIOJILCKOTO TperiofaBareist ipasa Teodua; 3Toit KoMuccun
ObLTIO TIOPYYEHO COCTaBUTh B TIEPBYIO OYepeib CBON KOHCTUTYLIMIA. TpH TpeXKHUX
coOpaHusl obJerymivM paboty KoMuccuu, u 7 ampens 529 r. coOpaHue KOHCTUTY-
it ObL10 omy6koBaHO Kak Codex lustinianus 1 BMecTe ¢ TeM ObUIO 3aIlpelleHO
MOJTb30BAThCSI CTApbIMU COOPaHUSIMU.

IMoka 1w paboTel 1O KOAMGMUKALIMKA KOHCTUTYLIMIA, LIEJIbIA ST CITIOPHBIX BO-
MPOCOB, Pa3NE/ISBIIMX CTAPbIX IOPUCTOB U BBI3BABIIMX 3aKOH O IIUTUPOBAHUM, ObLT
pewieH B 529 r. myteM OTAENbHBIX (M0 50) MMIepaTopcKMX KOHCTUTYLIMNA (quin-
quaginta decisiones). bbuto eme u3nano csbiiie 200 3aKOHOB TSI TPeoOpa3oBaHus
CTaporo rpasa, MpuYeM HEKOTOPbIe MHCTUTYTHI ObLTM COBCEM YCTpAHEHBI, IPyTrUe
pedopMUpPOBaHBI.

Komuduxkanus ropumuyeckoit mutepatypbl Oblia BosnoxeHa 15 nekadbpst 530 .
Ha KOMUCCHUIO U3 CEMHAALIATYA WICHOB MO TpencenaTebctBoM TprboHuaHa ¢ yya-
ctrieM Teodmna 1 6epurckoro mpodeccopa Jopodes. 3akoH 0 IMTUPOBAHUM HE
CBSI3bIBAJT KOMUCCHM, Y OHA MOIJIa TIpMBJIEKATh Beex iuris auctores. KoMmmisaTopsr
JIOJKHBI ObUTA M3 TPOMAaIHOM Macchl TTPaBOBOM JIUTEPATyphl BHIOMpPATh cCaMOe HE00-
XooUMoe (HempakTUYHOEe MCKITIoYaTh WM TiepeaesiaTb, He JOIMycKaTh MOBTOPEHUI
¥ TIPOTUBOPEYMiA) 1 0OpaboTaTh WIsI cBoma 3aKoHOB. CoKpallleHUs, JOOaBICHUST
1 U3MEHEHUSI CTapbIX TEKCTOB ObUTM TPSIMO TIPEIITUCAHBI, C TIPEIOCTaBICHUEM KOM-
MUJISITOpaM CBOOOMIBI ICWCTBUI B 3TOM OTHOILIEHWU. DTUM TIpaBOM BechbMa 4acTo
TTOJTb30BAJIICh, ¥ MHOXECTBO TEKCTOB OBLIO «Y/IydIIeHO», KaK XBACTIMBO YBEpSIET
nmrepatop. M3aMeHeHus, WK, KaK UX Ha3bIBAIU, <YIy4IIeHHs», KaCaTuCh HE TOJTb-
KO OT/IENTBHBIX TEXHUYECKUX BBIPAKEHUI, OTHOCSIIMXCS K YCTAPEBIIMM IPaBOOT-
HOILICHUSM U 3aMEHSIBILIMXCS TePMUHAMU JICHCTBYIOIETO TipaBa (BMECTO mancipa-
tio craBunachk traditio, BMecTo fiducia — pignus u T. 11.), HO 1 LieJible (hpasbl U YaCTH
(bpa3 BEIUEPKUBAIUCD, IPyrve TIepee/bIBAIMCH M BBOMWINCH HOBble. MHOTHE U3
9TMX M3MEHEHMId OTKDPBITBI M CTIM M3BECTHBI TION Ha3BaHMEM interpolationes
¢ XVI B. PaGora nmo obHapyXeHUIO0 WHTEPITOJISILIMIA BeIeTCsl M 10 HACTOSIIIIETO Bpe-
MeHU. OT MHTePMOJSILUI CIeayeT OTIMYATh I7I0CCHI, T. €. 0ObSICHEHUSI HETTOHSATHBIX
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CJIOB U TEPMUHOB TIEPEITMCUMKAMM M YWTATEJISIMU, TIONAIaBIIME B CaMble TEKCTBI
B PYKOIUCSIX U IO KOMITUJISITOPOB. CoOpaHbl ObLTM COUMHEHMsI 39 I0pUCTOB, HETOJ-
HBI CIIMCOK KOTOPBIX NpWIOKeH K crapeineir pykommcu (Index Florentinus).
[1nan mpowu3BoICTBa BHIOOPKM M3 COYMHEHUI IOPYICTOB ObUT YCTAHOBJIEH Halepen.
Marepuan pasneneH Ha 50 KHHT, KOTOpbIe, KpoMe 30-32 KHUT, pacrafaloTcst Ha TU-
Tyiabl. KHura 1 cayxwma BBeneHWeM, KHUTH 2-46 CIEMyloT CHCTeMe TPETOPCKOro
9IMKTA CO 3HAYUTETIbHBIMUA U3MEHEHUSIMU 1 TOTIOJTHEHUSIMU, KHUTU 47 1 48 oTBe-
JIeHbl YTOJIOBHOMY TIPaBy U Ipoleccy, KHura 49 — o0xanoBaHuio, GhuHaHCcaM U BO-
€HHOMY TIpaBy, TocienHsisi, 50 KHUra — MyHMLIMITAJIbHOMY TpaBy WM OCOOBIM J10-
TTOJTHEHUSIM.

s yckopeHusi paboTbl KOMUCCUM OHa pa3feiujiach Ha TPU TMOJKOMUCCHUU,
coOupaBuUIve: TepBasi — MPOU3BEACHUS MO LIMBUJIBHOMY MpaBy (TaK Ha3blBaeMasi
CabuHOBCKasi Macca COYMHEHUI), BTOpasi — IO MPETOPCKOMY TIpaBy (TaK Ha3bIBa-
eMasl 9NIMKTaJIbHAsI Macca), TpeThsl — Npou3BeneHus [lanmHuaHa (Tak Ha3bIBaeMast
IManuHnaHoOBCKas Macca) M Koe-TJe Clofia MPUCOeTUHUIACH TPYIINa MPUIOKEHUI
(Tak HazbIBaeMbIii Appendix). BeiOOpku, MpousBeleHHbIE B CEKIIMSIX, CBOAWIUCH
BOEIMHO Ha OOIIMX COOPAHMSIX KOMUCCUU M pa3Mellanch B KHUrax Toj COOTBET-
CTBYIOLIMMHU TUTyJaMu. Bce coOpaHue monyduno HaumeHoBaHue Digesta, 3aBe-
1IAHHOE KJIACCUYECKOM JTUTeparypoit (T.e. cOOpaHUe IOPUIMUYECKUX MaTepuasioB).

16 nekabpst 533 r. 3akoHUeHHas paboTa ObUIa omy6IMKoBaHa Kak Digesta mmm
Pandectae lustiniani. ITpumeHeHne cTapbIX NCTOYHUKOB ObLJIO BOCIPELIEHO, Y BO
n30exXaHue KOHTPOBEP3 ObUIM 3ampellleHbl TAKKe BCSIKME KOMMeHTapuu. Jlomyc-
KaJIUCh TOJIbKO JIOCTIOBHBIE TIEPEBO/bI, KpaTKKUe yKa3aTelud CONCPXKaHWS OTAE/b-
HBIX MeCT (MHIIEKCHI), BbIIEPXKKU W TlapajUiebHble COMOCTABIEHUSI COOTBETCTBYIO-
IIMX TEKCTOB (MapaTtuTibl). B COMHUTENBHBIX Caydasx HaJIeXaao oOpalllaThCs 3a
pa3bsiCHeHUsIMU K umriepartopy. Llutupyrorcst mecta u3 durect 6yksoit D u -
POBBIMHU YKa3aHMSIMU KHWUTH, TUTYJIa M OTPBIBKa, HarpuMmep: D. 45. 1. 122. 2.

Bo Bpemst pabotr komuccun KomnuiasitopoB Jurect Ha TpuboHuaHa, Teoduia
u Hopodesi O6bUI0 BOIOXKEHO MOPYYEHUE COCTABUTH MHCTUTYLIMU [UISI 3aMEHBI yC-
tapeBimx Mucturymmit [asg. Pesynbsrar mx paGoTel ObUT OIMyOJIMKOBAaH Ha JIATHH-
cKoM s3bike 21 Hos10pst 533 1. Mi3maHue 3Toro pyKoBOICTBa-3aKOHA MPEC/IeI0BAIO
11eJIb BBECTH B TPABOBYIO 00JIACTh TOJIHYIO SICHOCTb U TIPEICTABUThL BCIO HAyKy 3a-
KOHOB (tota legitima scientia). [1o MHCTUTYIMSIM TOJKHEI ObUTM U3yJaTh TIPaBO Ha-
YMHAIOIIME CTYAEHThI TOTAAIIHAX YHUBEPCUTETOB, KOTOPHIM ObUIO JaHO Ha3BaHUE
Tustiniani novi.

HMucruryiyu FOctuHMaHa, 1Mo CyliecTBy, COCTABJIEHbI MO CTapbiM MHCTUTYLM-
saM. [TpoToTrriom ObUTM MOYTHU LIEIMKOM MCIONb30BaHHbIE MHCTUTYIIMU [as1, a cam
aBTOp, XuBHMit B KoH1le 11 B., Ha3wBaercsa B VI B. «HammM 'aem». B KoHIle nH-
CTUTYLIMIA TIpHOAaBIeH TUTYJI, OTHOCsIIMICS K iudicia publica. OmHaKO MHCTUTYIIUN
ObUTM TIOJHOBJIEHBI U CONEPXKAIM CChLIKA Ha COBPeMEHHbIE 3aKOHBI. TakuMm oOpa-
30M, CUCTeMa 3THMX MHCTUTYLIMI pacrajanach Ha BBEICHME, YacTb MEPBYI0 — «JTU-
11a», BTOPYIO — <«BELIW», U TIOC/IEHIO — TpaBa Ha BEIIM, HACIEICTBEHHOE U 00sI-
3aTeIbCTBEHHOE TMpaBo. TpeThss KHWUIa IIOCBAIIEHA WCKaM, CHUCTEMa KOTOPBIX
3axBaThiBajla U YETBEPTYIO KHUTY 10 17-ro otmena. KoHelr yeTBepToil KHUIU I1O-
CBsIIIIEH MyOJIMYHOMY IIpaBy.



ITo ctumo uznoxeHus reppoit yactu uHctutymit (I u I kHuru) ycmMarpuba-
10T aBTOPCTBO Tipodeccopa depurckoit mkosbl Jlopodes, a Bropoit (111 u IV xkHu-
i) — Teoduna, 000MX yIaCTHUKOB pegakimoHHoi Komuccun KOcrunmana. Ile-
py Teoduna nmpuHALIEXKUT ellle KpaTKoe M3JI0KEeHWE WHCTUTYLIMI, Ha3bIBaeMOe
no-rpedecku napacdpasoit. Criocod uutrposaHusi — Oyksa I (MHCTUTYLMM), LMD~
pbl 0003HAYAIOT KHUTY W TUTY U JanbHeime noapazaeneHus 1.2.20.pr. (princip-
ium — Hayvano).

B wmensix BKITIOYEHMS BHOBb M3MAHHBIX BO BpeMsl KOOU(UKAIIMOHHBIX paboT
KOHCTUTYLIMI M corjlacoBaHMs leges ¢ coOpaHHBIM B JlurecTtax ius MpUCTYILIEHO
ObUI0 K HOBOM pepakunu Konekca KOctunuana. Onsith ObUla 00pa3oBaHa KOMMC-
CUsl U3 MSITH YJIEHOB MOJ NpejaceaaresbetBoM Tpudonuana. HoBoe nmpousseneHve
Obi0 omy6nukoBaHo 16 HosiOpst 534 1. mom wmmeHem Codex repetitac
praelectionis — BTOpOI MCIpaBIeHHON peJaKiuy, OTMEHMBIIEH CTapblii KOIEKC.
Jlo Haillero BpeMeHU JOIIUIA TOJIKO 3Ta pelaKiusl, COCTOsIBIIAsI U3 12 KHUT, pac-
MaJAIOLIMXCS HA TUTYJIbL. B mpenenax TUTyjia KOHCTUTYLIMM PACTONOXEHbl B XpO-
HOJIOTMYECKOM TIopsiake. Tlomamarorest Takke KOHCTUTYLIMHM TTO3MHEBU3aHTUIACKO-
TO TMPOMCXOXKAEHUS, Ha TPEYECKOM $I3bIKe. KOHCTUTYLIMM, BKITIOYEHHBIE B KONIEKC,
XOTs UBMEHEHbI MEHee, YeM COUMHEHUS IOpUCTOB B Jlurectax, HO BCE XK€ 3aKJIO-
YaloT MHOTO MHTepnosuuii. s uutrupoBanus ynorpeonsercs: oyksa C (Codex),
C COOTBETCTBYIOIIMMM IIM(POBBIMU YKa3aTeNIsIMU KHUTH, TUTYJla U HOMepa KOH-
cturyuuu: C. 8. 44. 21.1. Konmekc Berymui B cuity 29 nekabpst 534 T.

KoHctuTym, n3naHHbIe TIOCTIe BTOPOM peIaKInK KOIeKca, COCTaBIIN (hak-
TUYECKHU YeTBepTyI0 YacTh cobpanust — Novellae (leges) — Hosemsl, xota odu-
LIMAJIbHO OHU He ObLIM 00beAMHEHBI. DTO— KOHCTUTYIIMU FOcTMHUMaHA, n3naHHbIe
Mexay 535-565 IT. um obpa3soBaBlIMe OOLIMPHOE HOorNojHeHHMe. OHU OTHOCATCS
GOJIBIIIEH YacThIO K TOCYIAPCTBEHHOMY YITPABICHHIO M TIEPKOBHOMY CTPOIO, HO He-
KOTOpBIE CONMEPKaT M TPakIaHCKO-TIPaBOBbIC OIpPeNeIeHUsT U3 00IacTh CeMeiHO-
T0 M HacJenCTBeHHOro npaBa. OHU CBUIETENLCTBYIOT O NMPOHUKHOBEHUM Haval
TIPOBUHITMAIBHOTO (BOCTOYHOTO) TIpaBa B puMcKoe. M3 168 HOBeIlT cOBpeMEHHOTO
M3MaHUS OONBIIMHCTBO M3MAHO Ha TpedeckoM si3bike. COOMpaich M M3IABAVICh
OHHU B pa3HOM 00beMe, TIpy IIpeeMHMKax KOctuHuaHa.

Bce mznanue, HecMOTpsT Ha pa3HOBPEMEHHOE MPOMCXOXKICHUE OTIETbHBIX Ya-
cTell, pacCMaTpUBAJIOCh KaK €IMHOE 3aKOHOAATENIbHOE MPOM3BeAeHUe. DTO Upe3-
BbIYAtHO BaXKHO 151 NIPaBUJIbHOTO TOJIKOBaHMS Mpasa 3Toil anoxu. Jlis HayuHOro
TOJIKOBAaHUSI TEKCTOB (0COOEHHO B Jlurecrax) NpUMEHSIETCS «IBOMHOE TOJIKOBA-
HUe». TekCT 1opucTa NMPUHUMAETCsS CHayajla KakK 4acTh eIVHONM KOAM(UKALIWU.
Ho my11 moHMMaHus Toro cMbiciia, KOTOPbIA BKIAIbIBaT OTAEIbHBIN IOPUCT B CBOU
CJIoBa, HEOOXOAMMO TIATENIbHO OYMCTUTh €0 OT KOMITWJISITOPCKMX PETYIIEBOK
Y WCTIPaBJICHUIA M 3aTeM BOCCTAHOBMTH CMBICJI, KOTOPBI OTPHIBOK MMET B 0OCTa-
HOBKE BpEMEHM CBOETO HaIMCaHMs. DTO yke YMCTO UCCIeNoBaTeIbcKas M HaydHast
3ajava.

§ 13. Corpus iuris civilis
39. Cocrasnbieyactu Corpusiuris civilis. [TosiBuBIIIeecst K 534 T. OKOHYATETb-
HOE co6panue ABJIICTCA OCHOBHBIM MCTOYHMKOM IJIA U3YYCHUA PHUMCKOIO ITpaBa.
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B XII B. oHO MoJTyynsio coxpaHsitolieecs 1oHbIHe Ha3BaHue Corpus iuris civilis —
CBOJI IpaxmaHckoro mpaBa. COCTOUT OHO M3 YeThIpeX OCHOBHBIX YacTeit:

(1) Institutiones — B 4eTbIpeX KHMrax;

(2) Digesta (Pandectae) B cocrase 7 yacreit u 50 kuur, 432 tutysnos u 9123 or-
JIeTIBHBIX (DParMeHTOB;

(3) Codex — B 12 kHUTAX, HPESACTABIISBIINIA CBOJ, BAKHEHIIIX MMITEPATOPCKIX
yKazoB (constitutiones) or Anpuana no KOcrtuHuaHa;

(4) Novellae (leges) — 168 HOBeJIT (HOBBIX 3aKOHOB), M3IaHHBIX FOCTUHMAHOM
TIOCJie BTOPOW peaKIMU KOIeKca.

HpesHeitiimmu pykonucsimu Corpus iuris civilis siensttorest: a) MHCTUTYIMIT —
Typunckas (IX B.); 6) Aurect — ®opentuiickas (VI-VIIBB.) U «Vulgata» (XI B.);
B) Konekca — Beponckas (VIII B.).



I'nasa 3
UHBIE MAMATHUKU

§ 14. NamatHukm nutepatypbl. Hagnucn. Manupycol

40. Tlamsrramky mrepatypbl. HelopyanuecKMy MCTOYHUKAMMU 1151 TOHMMA-
HMSI PUMCKOTO MpaBa W BOCMOMHEHUS] HALIMX 3HAHUWIA SIBJISIOTCS OIIEIINE MTPO-
M3BEICHUST Y TMAMATHUKKA PUMCKOM M SJUTMHUCTIYECKOM JIMTEpaTyphl BCEX BUIOB.
OHU TTO3BOJISIIOT CYIUTh O COCTOSTHUM TIpaBa B pa3HbIe 3IMOXM BOOOIIE, CPeau Apy-
WX SIBJIEHUI OOILIECTBEHHOI XM3HU, O MX B3aUMHOM BJIMSIHUM U JIeJaTh 3aKJIoue-
HUSI, BXHbIE 11 COCTOSIHUSI MTpaBa.

Ciona OTHOCSITCS, TIpeXIe BCEro, MpOM3BENEHUS PUMCKUX MCTOPUKOB (Tur
Jlupuit — konen I B. 1o H.3., Havano I B. H.3.; Tauur [-11 BB. H.3.); pencraBuTe-
neii cpenneit anHamucervky (Ceeronuit I-11 BB. H.3.; Arn lejumii — 2-4 mosnoBu-
Ha Il B. H.3.; AMvuan Mapuewmn — konenn 111 B. H.3.); pUMCKIMX TpaMMaTUKOB
(Bappon, ®ect, Banepuii [1Ipo6 — cepenuna II B. H.3.), a TakKXke NMPOU3BEICHMS
puMckux 3emiemepoB. (®pontun, XuruH, Cukyi, ®Onakk v ap.), YTOYHSIOUINE
CBEICHMS TT0 3eMeTbHOMY TIpaBy Puma.

Cpenu aTvHCKUX JutepatopoB BaxHbl nucareau I w 11 BB. g0 H.3. TlnaBr
u TepeHuii, mepemaioliie B CBOMX KOMEIMSX OBITOBYIO OOCTAHOBKY PHMCKOIA
JKM3HU ¢ MHOTOUMCIIEHHBIMU CCHIJIKAMU OOIIIETO XapakKTepa Ha COCTOSTHUE TIpaBa.
Psimom ¢ HuUMM GoraTblii MaTepuan AaloT MPOM3BEAECHUSI PUMCKUX OPaTOPOB, HAUu-
Has ¢ KaTtoHa, nucasiiero v o 3emiiefienuu, U koHyas LlniepoHoM, KOTOpbIid aan
B CBOMX pedax XKUBYIO KapTUHY PUMCKOM CyleOHOI TPAaKTUKW, a B APYTUX IPOU3-
BelleHUsIX Tiepenan (GUIocohCKre TeYeHUS CTOMYECKOTO U TEepUIIaTeTUIECKOro
HanpaBJIEHUI Cpeay IeATeIeH MpaBa, a TAKXKE M3JI0XKWI TEOPUIO TOTHALHEW PUTO-
PUKHU.

Hpyroit nucaresb H.3., CeHeka (I B. H.3.), Oymy4d TOJTHOM MPOTUBOIMOJIOXHO-
cteio LlutiepoHa B cMBICTe CTHIISI, HE YCTYMal eMy B (DMIIOCO(MCKUX U IOpUIMdec-
KuX To3HaHUAX. CIOXUBIIMIACS CTOWK, OH TOIIACPXUBAI 3JIEMEHTbI CTOMUYECKOM
(unocodbun B cpene COBpeMEHHbBIX AesTeNel I0pUCTIPYACHIIUU.

Yepes nonrtopa cronetus nocie LlunepoHa Takoe xe, XOTs U MeHee SIpKoe Me-
CTO 3aHsIJT HACTABHMK W THCATeb [0 OpaTopcKoil Teopur — KBUHTWIMAH (YMep
BI95T. H.3.).

41. Hagmuen. B XIX B. coOpaH OoraTblii Martepuan Haimuceid, HaiiIeHHbBIX
B pPa3HBIX YacTsAX PYMCKOI MMIIepu Ha MOTWJIAX, KaMHSIX, IepeBe, KOXe, Tocyle
U1 OCOOEHHO B IOCTpOMKaX. DTH MaTepUaibl M3IaBaIUCh co 2-i moaoBuHBI XIX B.
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non Hassanuem Corpus inscriptionum latinarum. Braromapst mpeaMeTHOMY pac-
MpeJeIeHUI0 3TOr0 MaTepyalia 1o ToOMaM SIBUJIACh BOBMOXHOCTh 3HAYUTEIBHO T10-
TOJIHUTD CBEIEHUSI O IEHCTBUTEIbHOM CYIIIECTBOBAHUU U PEaTbHON MPAKTUKE 11e-
JIOTO psila MHCTUTYTOB PUMCKOTO MpaBa, OCTABMBLIMX MAJIO CJela B IOPUIUYECKUX
NaMsTHUKAX.

42. Tlammpycel. borateifiimii uTepaTypHbIii UCTOYHUK ISl OCBELCHUSI BO-
MPOCOB 3eMeJIbHOI COOCTBEHHOCTU, 3€MEJIbHBIX, PEMECIEHHBIX U TPYIOBBIX 00-
IIMH, JOTOBOPHOTO IpaBa, Ha TMOYBE CIMSHUSI TPEYecKOro WM PHUMCKOTO TMpasa,
3a TMOCJIEAHUE TISATHIECAT JIeT JOCTaBWIM Haxoaku nanupycoB B Erumnrte. OHuU OT-
HOCSITCSl K TTyOJIMYHOMY Y YaCTHOMY MpaBy, aIMMHUCTPATUBHOMY U (PUHAHCOBOMY
ropsiikaMm (aKThbl TPaXKAAHCKOTO COCTOSIHUSI, KaacTp, CIIMCKU JOJDKHOCTE, Tiepe-
MUCKA YIPEXIEHUH, TEKCThl 3aKOHOB, 3IUKTOB U T. M.). OHU CTPOTO PErUCTPUPY-
I0TCSl €BPOMEMCKUMU HAayYHBIMU YYPEXICHUSIMU. DT HAXOOKU CO30aIM HOBYIO
VICTOYHMKOBEMYECKYIO HayKy XX Beka — nannponormo'.

43. 3a mocienHee BpeMsi B AMeprKe BBIIIUIO SHIMKIONEANYECKOe 0003peHne
AHTUYHBIX JIMTEPATYPHBIX CBUMIETEIBCTB 00 9KOHOMUYECKOM U1 TTPAaBOBOM COCTOSI-
HUM BCceX PUMCKMX NpoBMHIMII (An economical survey of Roman Empire,
noxn pen. Tenny Frank B 8 Tomax).

Ha pycckom a3bike cm.: @pese. O rpeko-erunetckux nanupycax (1908) u ero xe — peko-
ermneTckue 4acTHO-NpPaBoBble AOKYMeHTbI (1911).



I'nasa 4
OCYIIECTBJIEHUE ITPAB

§ 15. NoHaTne ocywecTBNEeHNs nNpasa

44. PuMcKOMy TOHSITHIO TpaBa — iuS — COOTBETCTBYET KaK CMBICIT ITPaBOBOIA
HOPMBI, MIPABOBOTO MOPSIZIKA, TaK U MPEICTAaBIEHUE O TTpaBe, MPUHALIEKAIIEM OT-
JIEJIBHOMY JIMILy B CWIy IIPeavcaHuii obiero mnpasa. OCyLLECTBICHUE MpaBa CO-
CTOUT B COBEPILICHUHN JIMIIOM ACHCTBUM, CIIyKAIlIUX [IJIsT YIOBJIETBOPEHMSI €TI0 II0JI0-
JKUTEJIbHBIX MHTepecoB (uti, frui), 3ammuimaeMpIX MpaBoM, M B IIPOTUBOACHCTBUMI
HapyILeHUIO 3TUX TpaB {(imperare, vetare).

§ 16. NpaHuubl ocyLiecTBNeHUs npaBa

45. Kaxmaplii MOXET I0JIb30BAaThCS CBOMM YaCTHBIM MPAaBOM WIM OTKAa3bIBaThb-
cs1 oT Hero. [Ipy ocylecTBIeHUN CYOBEKTOM CBOMX ITOJTHOMOYMIA OOBEKTHBHOE
MpaBO YKa3bIBacT eMy Ha HEOOXOMMMOCTh COOMIONATh TPaHUIIBI CBOETO IIpaBa. DT
rpaHuubl [aif ouepumBaeT B IBYX TeKCTaX. B OMHOM, CTaHOBSICH HA TOYKY 3PEHUS
MOJTHOTBI UCITOIB30BAHUSI MIPAB, OH TOBOPUT:

Nullus videtur dolo facere, qui iure suo utitur (D. 50. 17. 55). - HukTO HE
CYNTAETCS MNOCTYNALLUNM 3J10YMbILLIJIEHHO, €CJIN OH 10/1b3YeTCs
npuHaanexalmemMynpaBoM.

B npyrom oH yka3bIBaeT, YTO 3TO OCYIIECTBJIEHWE TpaBa NOKHO HaXOAWTh
TpaHMIly B COOCTBEHHOM Pa3syMHOM HHTEpece yIpaBOMOUYEHHOTO JIUIIA.

Male enim nostro iure uti non debemus; qua ratione et prodigis inter-
dicitur bonorum suorum administratio (Fain. 1. 53). - Mbl He 40XHbI
ZYPHO M0J1b30BaThCsl CBOUM MPaBOM; Ha 9TOM OCHOBaHUM PacToYu-
TEIIMBOCIPELLAETCSYrpPaBieHNE UXUMYLLIECTBOM.

B BUIEC UCKIMIOYEHUA MHOraa (€CJ'II/I TOIro Tp€6OB2U'[I/I CEPBLE3HBIC MHTEPECHL APY-
TWIX JIMI1), YCTAHABJIMBAIACh BO3MOXHOCTD TIPUHYINTh CYOBEKTa K MCIIOJIb30BAHUIO
cBoero mpasa. Tak, senatusconsultum Pegasianum (mocnemnss yersepts I B. H.3.)
Jajl IIpaBoO INPUHYAUTL HAaCJICOHUKA BCTYIIUTH B HACJICACTBO, €C/IM OH 00s13aH ObUI
BblIaTb HACJICACTBO APYIOMY JIMILY. 3aKkoH YKa3bIBa€T Ha H€06XO,£[I/IMOCTI> ocynie-
CTBIISITh HEKOTOPBIE YacTHBIE TpaBa (HaIpyuMep, CEPBUTYTA IPOXOona M IIPOTOHA




CKOTa) OCMOTpUTeNIbHO (civiliter modo), 4ToObl He BpeauTh ApyroMy mpaBy (coO0-
CTBEHHOCTHM) U PYKOBOMMTHLCS IUII 3TOrO BO33peHHMeM o0OopoTta, civiliter facere
(D. 8. 1. 9). Ho obuiee BocripelligHUe 3JI0YMOTPEOSISATh MPaBOM C €IMHCTBEHHOM
1eBbI0 BPEeAUTh ApYTUM ((DpaHITy3cKOe TTOHATHE IMMKAHBI) PUMIISTHAM OBbIIIO HEW3-
BecTHO. Bripouem, KOctuHuaH BBen (MHTEPMONSLIUS) B TEKCT KJIACCUKOB OTIENb-
HbII CJTy4ail Tog0OHOrO BOCIIPELLICHMSI.

Denique Marcellus scribit cum eo, qui in suo fodiens vicini fontem aver-
tit, nihil posse agi {nec de dolo actionem: et sane non debet habere, si
non animo vicino nocendi, sed suum agrum meliorem faciendi id facit)
(D. 39. 3. 1. 12). - HakoHew, Mapyenn nuLIET, 4TO HEJb3S] HUYEro B3bi-
CKnBaTtb C TOro, KTO, Kornasi Ha ceoemMy4acTtke, OTBeJ1 UICTOYHNK CO-
cena (Henb3s Takxke rnpenbsB/isiTb ncka 00 yMbIC/e: MOHSTHO,
He A0JIXeH UMETb 1cKa, ecav KonasLumi caenan ato 6e3 HamepeHus
MPUYNHNTB BPES COCeay, HO AJis Y/yHLLEHNs] CBOEr0O y4acTka).

3HaUMTETLHOCTD YYKOT0 MHTEpeca He BIIUSUIA TIPY OTPEee/IeHUW TPAaHULIbI TSt
ocymecTiaeHus1 TpaBa. CocTossHUe KpaliHel HeOoOXOMMMOCTH MOTJIO TPUBOIUTH
MHOIIA K HAHECEHUIO KeM-JIMOO TMOBpPEeXIeHUI uy:xoMy umyiliectBy. [lotepres-
LM He Toy4Yal B 3TOM CJTy4ae MCKa Ha BO3MEICHUE.

ltem Labeo scribit, si, cum vi ventorum navis impulsa esset in funes
anchorarum alterius et nautae funes praecidissent, si nullo alio modo
nisi praecisis funibus explicare se potuit, nullam actionem dandam
(D.9.2.29.3). - JlabeoH Takxxe nuiLeT, 4TO He CAeAyeT npeaocTas-
JISITb HUKAKOro 1cka, eCsiv roHUMbIVi 6yperi kopabsibs HACKOYWUIT Ha Ka-
HaTbl IKOPEeW ApYroro u MaTpochkl 06pyouIv KaHaTkl, MOCKOJILKY
Hesb3s1 Obls10 BbIOPATbCS HUKaKUM APYrMM 06pa3om, kak 06pybuB Ka-
Harhbl.



I'nasa 5
®OPMBbI 3AIIINTHI ITPAB

§ 17. CamoynpaBcTBO

46. CamoynpaBcTBO Kak nepBoHavajibHas ¢opma 3amutsl npas. [TepBoHa-
YaJTbHO 3alllMTa YaCTHBIX MPaB OCYIIECTBIISUIACh 3aMHTEPECOBAHHBIM JIULIOM ITyTEM
pacrpaBbl ¢ HapyImTeTeM TpaBa. ToJBKO ITOCTEIEHHO OT CAMOYIPABCTBA MePexX0-
JSIT K 3allUTe TIpaB depe3 TIOCPEICTBO OPraHOB TOCYIapCcTBa KaK OpraHW30BaHHO-
TO arrapaTa TOCMOICTBYIOIIETO Kiacca.

47. TI'pannipl NpUMEHEHNsT CaAMOYTNPABCTBA B pa3BuToM npaBe. Pa3Buroe mpa-
BO Ipearoarajlo, 4To HaCUJIbCTBCHHbIC HCﬁCTBMH MOITIU NIPEAITPUHNUMATBLCA 3aUH-
TepecoBaHHBIMU JIMIIAMU B CBOMX MHTEpecax JIUIIIb B YPE3BbIYAHBIX CTyJasaX, Kak
COCTOsSTHME HEOOXOIMMMOI 00OPOHBI, KOTIa CaMOYITPABCTBO OBIIO JIMIIb CPENCTBOM
3allIMThI ITPOTHUB HEIIPABOMEPHOI0O Hallaa€HWA, HAaIIpaBJICHHOI'O IMPOTUB JIMLla WIN
€ro MMyIllecTBa (HarpuMep, HACWIBCTBEHHOE yNaJleHWe C 3eMEeIbHOTO Y4acTKa,
D. 43. 16. 1. 28). I1o aToMy HoBoay YiIbIMaH MOBTOPSIET 3anmcaHHoe enle Kaccu-
eM TpaBmio vim vi repellere licet — HACHJIME TO3BOIEHO OTpaXKaTh CHIION, W O-
GaBIIHGT, YTO OHO IIPUPABHUBACTCA K NPCATIMCaHUAM €CTCCTBCHHOIO ITpaBa — nat-
urae comparatur. Jlanee, emie XII TabmmiamMu ObUIO TO3BOJIEHO YOUICTBO HA MECTe
3aCTUTHYTOTO BOpPA; B KJIACCMYECKOM HpaBe OHO PACCMATPUBAETCSl KaK HEOOXOIH-
Mast 060pOHa, HO HaKa3yeTcsl TIPK TIPEBBIIEHUY TPAHUI] TAKOW OOOPOHBI.

Si quis noctu furem Occident, non dubitamus, quin lege Aquilia [non]
tenebitur: si autem cum posset adprehendere, maluit occidere,
magis est ut iniuria fecisse videatur, ergo etiam lege Cornelia tenebitur
(Coll. 7. 3. 3). - Ecnv kTO-HMOYAb YOLET HOYLIO BOPA, TO Mbl HE CO-
MHeBaeMcsl, 470 [He] byaeT oTBe4YaTh o 3aKOHYAKBUINSI: ECIINKE
OHrpesanoyYyeybunTbero, KorgamMorTo/ibko3aaepxartb, eCTb00J1b-
LUGOCHOB&HI/IIZC‘H/IT&TbeI'OI'IOCTyI'Il/IBLUI/IMHeI'IpaBOMepHO. Cne,qosa-
TesIbHO, OH By1IeT OTBETCTBEH TakXe ro 3akoHy KopHenus [npe-
CTyrJieHne Hacwuavsi — crimen Vvis].

[potvB HamameHWil, HaNpaBJIeHHBIX HAa OTHSTUE BeIllel, JOIMyCKaeTcsl He
TOJIbKO 3allliTa, HO M CAMOYIPAaBHOE BO3BpAlLEHUE MX.
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Recte possidenti ad defendendam possessionem, quarn sine vitio
tenebat inculpatae tutelae moderatione illatam vim propulsare licet (C. 8.
4. 1).-lpaBomMepHOMYBAaAEAbLY A 3aLUNTbIB13EHVS, KOTOPOE
OH 6EeCcriopoyHO MMeJ, NO3BOJIEHO OTPaxaTb NPUYNHEHHOE HacuIne
B rpaHnLiax OCTOPOXHOM OXPaHbl.

CaMOyTpaBCTBOM B TECHOM CMBICTIEC SIBJISIETCSI Y CAMOBOJILHOE YIOBJIETBOPEHUE
Kakoro-auoo tpedoBaHusl. J103BoJIeHO 3aaepkaHKe Oeryioro JOKHUKA M apecT 3a-
XBaYeHHBIX M C COOOI IEHEXKHBIX CPENCTB TS YIOBIeTBOpeHus npeTeH3uii (D. 42.
8. 16). Ho B 3TOM CiTydae caMOyMNpaBCTBO ObUIO TOMYIICHO KaK UCKITIOUEHUE, eTH-
CTBEHHOE U TMOC/IEAHEE CPEICTBO OXpaHbl MHTEepecoB. BooOilie e aeiicTBUs 1o ca-
MOYIIPaBHOMY B3bICKaHUIO ObLIM BOCIIpellieHbl Aekpetamu 389 r. Kpemutop Tepsin
CBOe TpebOBaHMe, eCIM OH IThITAICS CAMOBOJIGHO TIOIYIUTh YIOBICTBOPEHIE.

Creditores si adversus debitores suos agunt, per iudicem id, quod
deberi sibi putant, reposcere debent: afioquin si in rem debitoris sui
intraverint id nullo concedente, divus Marcus decrevit ius crediti eos
non habere (D. 48.7.7). - Kneantopsl, €C/ivi OHV BbICTYNaKT IPOTUB
CBOMX [OKHUKOB, AOJDKHBI MOTPeb0oBaTh 4epes3 Cyabio TO, 4TO CYU-
TaroT nognexaiumm yriiate cebe; B mpOTUBHOM CJly4ae, eciivi OHU
oBJ/lagernT UMyLLIeCTBOM CBOEro 4OJIXKHUKAa, rnpu oTcyTcTBun pa3pe-
LLUEHUSI C Yberi-Tnb0o CTOPOHBLI, Mapk AekpeTnpoBas noTepro UM
npaBTpeboBaHusI.

Jpyroii 3aK0H colepKaa COOTBETCTBYIOILIEE PACIIOPSIKEHME B OTHOLLIEHUY JIMII,
KOTOpBI€E, TI0I MPEIIOroM IIpaBa COOCTBEHHOCTH, CAMOBOJIBHO OTHUMAITU Y IPYrO-
I'0 JIMLIA KaKylo-HUOYIb Belllb. OHM 00s13aHbI ObLIM BEPHYTH €¢ Ha3al U, €CIM MPU
9TOM OKa3bIBaJIOCh, YTO 3aXBaTUBILINI B HeﬁCTBI/ITeHBHOCTVI HE 6I)UI CO6CTBCHHI/I—
KOM, TO OH ObUI 00s13aH 3aIUIaTUTh €Ille CTOMMOCTD BEILLIU.

§18. NocypapcTBeHHas 3awumTa npas

48. Oommii XapakTep rocy/IapCTBeHHOM 3aIMThI Npas. M cTropryecku mpoiiecc
pa3BWIICS TIyTeM BBITECHEHUSI W JAMCIUIUIMHUPOBAHMS TEPBOHAYATIBLHOTO CaMO-
VIIPaBCTBA U TIPEBPAIEHUST TOCYIApCTBOM OOPHOBI CTOPOH B PaCCMOTPEHHE CITIOPOB
opraHamu Tocyrmapctsa. [1o BHEITHOCTHM, MarvcTpaT U B KJIaCCMUECKOM TIpaBe CO-
XpaHsUT 32 co00i BeleHUe TOJIbKO MpeaBapyUTeIbHOTO Mpoliecca, e TOYHO yCTa-
HaBJIMBAJIMCh TIPABOBbIE OCHOBAHUSI CIIOpa MEXIY CTOPOHAMM W YKa3bIBAINCH
cpencTBa ero paspeireHus. Ho 3toro 6b110 10CcTaTOYHO, YTOOBI OOPAaTUTH BCe (a-
3bl Cya B OpyAue KIacCOBOTO TMPUHYXIEHUSI W MPOBOIUTH Yepe3 Cyl BBITOTHBIC
IUISL TOCTIOACTBYIOIIEI BEPXYIIKK IOPUINYECKUE BO33PEHUSI U1 HOPMBI.

49. IOpucmkims. [TpaBo ToCymapcTBEHHBIX CYNEOHBIX MarrcTpaToB OpraHu-
30BBIBATH [UIsI pa3pellieHus] KakIoro OTAeIbHOTO Criopa cynebHoe pa3oupaTesbeT-
BO TIPMCSDKHBIX CyIel, pelIaloiyx AejI0 0 CYIIeCTBY, Ha3bIBACTCS IOPUCIUKIINEH
(iurisdictio). B TecHOM cMpbIciie oHa 0003HAYaeT CONENCTBIE MarncTpara Mo opra-
Huzauuu cyga (iudicium) mo Jiejly M MpUHaIIexKaaa TOJbKO MarucTparaM, pacrio-
JIaraBIIMM BBbICIIEH BiacTbio (imperium). Marucrparhbl, KOTOpPbIE MOJIb30BAIUCH




BBICIIICH BIACTBIO (KOHCYJIbI, TIPETOPHI), UMEM TIPAaBO OPraHWU30BBIBAThH TTPUCSIK-
HbIE CyIbl TIO CTIOpaM YacTHBIX JTull. Korma ropucavkims: cocpeaoToumniachk B py-
Kax MpeTopa, YCTaHOBUJIOCH (hopMaibHOE TIOHsATHE fopucaukimu. Cyne6Hoe pas-
OUpaTenbeTBO cuntanochk 3akoHHbIM (iudicium legitimum), ecim oHo GbLTO
OpraHM30BaHO B PuMme WM B Tipenmesiax IMepBOro MOMWJIBHOTO KamHsI oT Puma
(domi), Mexmy pUMCKUMM IPaXIaHAMU, C YYACTHEM OIHOTO CYIbH, TOXE PUMCKO-
TO TpaxkIaHUHA.

Bcsikoe npyroe pazoupareabcTBO, B KOTOPOM OTCYTCTBOBAJIO OHO M3 3THX Tpe-
0OBaHUIi, CUUTATIOCH BHITEKAIOIIMM HEIMOCPEACTBEHHO U3 BhICIIel BiaacTu (iudicia
imperio continenta); K 3TOil IOpUCIMKIIMKA OOILME TIpoliecCyalibHble MpaBujia He
TIPUMEHSUTHCH.

50. IloncymHoctb. ITpMHLMITMAIBHO BCe Jejia MEXIY TpakIaHAMM MOIVIM pa3-
OUpaThCs TOJIBKO TOPOACKUMU MarucrpataMu Puma wim Toro ropona, B KOTOpOM
JINLIO WMEJIO TIPaBO TpakadaHCTBA M CBOE MECTOXHUTENBCTBO — forum originis
u forum domicilii.

Incola et his magistratibus parere debet, apud quos incola est, et illis,
apud quos civis est (D. 50. 1.29). - MecTHbIVi XuTesib 06s13aH noaym-
HATBLCH Y TEM MarvcTparam, rae OH rpoXnBaeT, U TeM, rae BJisi-
eTcsrpaxaaHuHOM.

D11 001IMe MpaBUIa TTOACYTHOCTU MPUMEHSIJIMCH COOTBETCTBYIOLIUM O0pa3oM
M BO BCEX PUMCKHUX MPOBUHLMSIX. OTHAKO WIS PUMCKHUX TPaXKIaH, MPOXKMBABIIIMX
B IIPOBHMHIIMSX, ObUIA OTKPHITA BO3MOXHOCTh TPeOOBATh IEPEHECEHMSI UX CIIOPOB
Ha pacCMOTpEeHME TOPOICKMX MarrcTpatoB PvMa. Roma communis nostra patria
est, Pum — name obmiee oredectso (D. 50. 1. 33). Y 06paTHO, OTBETYMK, BPEMEH-
HO MpeObIBaBILMii B PrMe 110 pa3HbIM MpUYMHAM (KakK CBUAETENb, apOUTp, WIU CY-
IbK), MMeEJT TIPaBO MPOCHUTH O IIepeHOoCce IIpoliecca Ha MECTO CBOETO KUTEIhCTBA
(D. 5. 1.2. 3). IIpumeHsIMCh TaKKe TIpaBUjIa CIIEIIUATEHOMN TTOICYTHOCTH 10 POIY
nelt. TakoBbl — TIOACYAHOCTh ITO MECTY UCTIOJTHEHUST B ICKaX U3 JOTOBOPOB; 110 Me-
CTy COBEepILEeHUS AesTHUSI IPY MCKaX 13 HeTO3BOJICHHBIX NeiiCTBUil. B obIeM, om-
HaKo, MpaBWiIa O MOICYTHOCTM He MMeIW B PrMe mpuHYymIWTETLHOTO XapakTepa.
CormaliieHie CTOPOH MOIJIO CHeIaTh HEKOMITETEHTHOTO Marmcrpara yroJHOMO-
YEHHBIM Ha OpraHU3allMIO Cy/a, MPEBBILIAMOIIETO €r0 KOMITETEHIIUIO.

Consensisse autem videntur, qui sciant se non esse subiectos iurisdic-
tioni eius et in eum consentiant (D. 5. 1. 2 pr.). - Cunraiorcs, ogHako,
COoracuBLLUNMUCS Me, KTO, 3Had, 4YTO OHU He rnogsiexart ero ropuncank-
Lnun, BCE Xe COrnacuinch Ha HEM.

51. Cyapu emHOIMUHBIE U Kowlerdaibhble. Cynbeil o BceM CIiopaM BOOOIIIe
MOT OBITh BCSIKWI B3pOCIIBI pUMCKUI rpakaaHiH. OOBIYHO ero BEIOMPaIN 13 JINIL,
BHECEHHBIX B OCOObIE CITUCKU, COCTABJISIBIIIMECS MO COOOPaKEHUSIM TTOJIUTUKA TO
U3 CEHATOPOB, TO U3 BCAAHUKOB. DYHKIIMOHUPOBAI Cyllbsi OAMH (unus iudex) wim
B KOJUIETMM M Ha3HAYaJICSl TIPETOPOM WHIMBUIAYATIBHO sl Kaxkaoro aena. Cymbs,
KOTOPBIA MOT pellaTh [ejia 1Mo CBOOOIHOMY YCMOTpeHMIo (arbitrium), HasbIBaics

&




arbiter 1 0ObBIYHO Ha3HAYaJICs B TEX CIIOpax, LAe JeJio LUIO O MPOU3BOACTBE Olle-
HOK, YCTaHOBKE MEX, pa3iee.

52. Tus uiudicium. JlenicakumonnbIii u (popMysipHbIi npoueccbl. Micropuue-
CKM BbIpaboTaIOCh pa3/ie/ieHue mpoiiecca Ha aBe (asbl: a) repes MarucTpartoM —
in iure u 6)repesn cynpeit (apud iudicem).

CynebHast (pyHKIIMSI Maricrpara in iure cocrosiia B 00sI3aHHOCTU J1aTh Ipa-
BWIBHYIO IOpUANYECKYIO (DOPMYIMPOBKY CIOpy CTOpoH. B Hauane pecryOnuku
CTOPOHBI TOJDKHBI OBUTH TTOJTH30BATHCSI YCTHBIMM (hOpMYJIaMi, — CTPOTO COTIJIaco-
BaHHBIMU C TEKCTOM 3aKOHOB, 3a YeM U CJIeWJI MPETOp U MoYeMy IPOM3BOICTBO in
iure Ha3bIBaIOCH JlerncakMoHHEIM (legis actio).

JlerucakuMoHHBII TIPOLIECC OTIMYAICS CTPOTMM (hOpPMATM3MOM U 0OecTieunBas
3alIUTY JIMIIb B TIpefesiax y3KOro Kpyra CaydaeB, ITOIXOMMBIIMX ToA OYKBY 3aKO-
Ha. PazBuBaBimiicsi 060poT, 000CTPSIBIIMECS] TIPOTUBOPEUNSI MHTEPECOB Pa3INy-
HbIX TPYIIMPOBOK pabOBIaAe/blEB TpeOoBaIM Oojiee I'MOKOIl ITpoliecCyabHOM
3alUThI. B MpakTrKe neperprHCKoro rnperopa (BOCIpPUHSTO MOTOM U TOPOICKUM
TPETOPOM) CTaJT CKJIAIBIBATLCSI HOBBIM TIOPSIIOK MPOM3BONCTBA, MOTYIMBIIMIA Ha-
3BaHUE GOPMYASPHO2O0 OT TIMCBMEHHBIX (DOPMYJ, KOTOpbIE MPETOp JaBajl CyIbe
B KauecTBe MPOrpaMMbl, U, BMECTE C TEM, TUPEKTUBbBI, HA OCHOBE KOTOPOI CJIeNo-
B&JIO BBIHECTH PELICHUE TIO AEIy.

IIpenrMy1iecTBO HOBOTO MOPSIAKA COCTOSUIO B TOM, UTO TIPETOp He ObUT CBSI3aH
OyKBOI1 3aKOHa, a JaBaj (OpMyJTy WIM OTKa3blBal B MCKE, UCXONS M3 BCEX KOH-
KPETHBIX OOCTOSITEITLCTB JIe/Ia. YUUThIBASI 3arpOChl KM3HU, MPETOP MHOTIA OTKa-
3bIBT B UCKE, KO 1o OYyKBE 3aKOHA €ro ClieIoBaio Obl 1aTh, W TaBaI UCK B CITy-
yasix, He TPemyCMOTPEHHBIX B 3akoHe. 3akoH D0yrmsa (cepemwHa II B. H.3.)
TMPEeNOCTaBUI CTOPOHAM (haKyJIBTATUBHO TOJIb30BaThCSl TAKOTO poja (hopMyiaMu;
HO BCcKope (hopMyJISIpHBII TIPOLIECC COBEPIIIEHHO BBITECHSIET JIETUCAKLIMOHHBIA.

53. Cy/ Kak opraH npyHyIMTe/IbHOIO ocymectsienys npas. FOpucrtsr [[-111 BB.
H.9. roopw: iudicio contrahimus — cymeOGHbBIM pa3oMpPaTeIbCTBOM MbI BCTYTAeM
B noroBop. Ho, KoHeuHo, He 10roBop, a BIacTh MarkcTpaTa 3aCTaBUTh OTBETUMKA CO-
IJIAaCUThCS Ha TIpoliecc MMenia peratomiee 3HadeHue. Eme B snoxy XII a6t 6pum
SICHO BUJTHBI YEPThI CyJa KaK OpraHa MpUHYIMTEIBHOTO OCYyIIeCTBIeHUs npaBa. OT-
BETYMK, KOTOPOIO MCTell BbI3bIBaI B ¢y (in ius vocatio), mpeacTapisii 3a ce0sl mopy-
yurens. [locnenHuii nepen MarvcTpaTtoM NMPUHUMAT Ha ceOs IOTIOTHUTENIBHYIO OT-
BETCTBEHHOCTbH 3a SIBKY OTBETYMKA B Ha3HAUEHHBIN CyIOM CPOK. DTa rapaHTHIHAs
¢opma BbI30Ba ObLIA UL PUKPHITA OCOOBIM MPOU3BOICTBOM BHEIITHE IOTOBOPHO-
ro xapakrepa — vadimonium, o koropoii [aii cooGLIaeT:

Cum autem in ius vocatus fuerit adversarius, neque eo die finiri potuer-
it negotium, vadimonium ei faciendum est, id est ut promittat se certo
die sisti (4. 184). - Koraa oTBeT4MK Gbls1 BbI3BaH B Cy4, HO A€J10 HE
MOr/10 6bITb 3aKOHYEHO B TOTXXE OeHb, EMYHa1/1eXXaJ1o npoaenarb
vadimonium, T.e. OH 4oJ1XeH Obls1 06eLLaTh SBUTLCS B CYA K onpene-
JIEHHOMY IHIO.



OTBeTYMK TMPENCTABIST MOPYYHUTENeil M OOeIlal SIBUTHCSI B CPOK. Takoe ke
vadimonium npuMeHsIOCh, KOIa OTBETYMK OCYILECTBIISUT YKA3aHHOE BhILLIE 1pa-
BO TEPEHECTH TPOLIECC K MECTY ero XuTesabceTBa (1. 50).

[To3mHee 3TOT MOPSAOK BbI30BA B Cy/ BbILLET M3 YIOTPEOJEHUs U 3aMEHSIICS
IO BUJY COIVIAllIEHUEeM OTBETYMKA C MCTLIOM O BCTYIUICHWU €TO B TAaHHOE TpoIiec-
CyaIbHOE OTHOIIIEHHUE, a TIO CYIIECTBY Oblia YCTaHOBJIEHA 00sI3aHHOCTb OTBETUMKA
BCTYIIUTH B miporiecc (1. 71).



I'nasa 6
NCKHA

§ 19. 3HauyeHune ncka

54. PUMCKOe YaCTHOE NPaBo KAK CHCTeMA MCKOB. 10 pMCKIIM BO33pEHUSIM,
TOJIBKO CymeOHasl 3allliTa HaJIMIHOTO IIpaBa JaBajia 3TOMY IIOCIIEMHEMY HAaCTOSI-
IIyI0 1IEHHOCTh U 3aBepiieHue. Ho ata 3ammra He CBSI3bIBATACH B MPENCTABICHU-
SIX PUMCKHX IOPHCTOB Hepa3pbIBHO C CAMUM MaTepHAIbHBIM IIpaBoM. TOJIBKO B TeX
ClTydasiX, KOrga OpraH TOCyIapCTBa YCTaHABIMBAJI BO3MOXHOCTb IPEIbSIBICHUS
ncKa (actio) mo meaM M3BeCTHOM KaTeropru, MOXKHO OBUIO TOBOPHUTH O TIpaBe, 3a-
LIUIIIAEMOM TOCYIapCTBOM. B 3TOM cMBbICIe MOXKHO CcKa3aTh, YTO PUMCKOE YaCTHOE
MpaBo eCTb CUCTeMa UCKOB (1. 3).

Wcku BbIpabaThiBasiuch B PuMe ncTopuyeck, 1 MX YMCJIO BCerna ObLIo orpa-
HUYeHHBIM. [1pu 3TOM B 310Xy (hOopMYyJIIpHOTO TMpoIiecca actio HepeaKo qaBajiach
TaM, Ije MO He 00JIanasio MpaBoM IO LMBWILHOM CUCTEME, 1, HA000POT, HECMO-
Tps HAa HAJIMYKE LIMBWILHOTO IpaBa Ha MCK, TIPETOPhI OTKA3hIBAJIM B IIPEIOCTABIIC-
HUM GOPMYITHI TSI COOTBETCTBYIOIIETO McKa (11. 53).

O611ee TTOHATHE MCKa naercs B JurecTax:

Nihil aliud est actio quam ius, quod sibi debeatur, iudicio persequen-
di(D.44.7.51;1.4.6. pr.). - ick ecTb He 4TO MHOE, KakK rnpaBo JmLa
OCYLLEeCTBIATbCYAEOHLIMMOPSAKOMIPUHaANEXalleeemMyTpeboBa-
Hue.

§ 20. Bugbl nckos

55. Actiones in rem u actiones in personam. [To TMYHOCTM OTBETYMKA UCKU JE-
JIVJTKCH Ha actiones in rem (BeIIHbIE UCKK) U actiones in personam (JIMYHbBIE UCKU).
BemrHblil Mck HarmpasiieH Ha TIpU3HAHKE TpaBa B OTHOIIIEHUM OIPENeTeHHOMN Be-
1M (HampuMep, UCK COOCTBEHHMKA 00 UCTpeOOBaHMHU €ro BElLlU OT JIMLA, Y KOTO-
pOro 3Ta Belllb HAXOIUTCS); OTBETYMKOM 0 TAKOMY MCKY MOXET ObITh JIH000€ JTH -
110, Hapylaiolliee MNpaBo MCTIa, MO0 HapylIMTesleM TIpaBa Ha Bellb MOXET
0Ka3aThCsl KaXIOe TPeThe JUL0. Actiones in personam HarpasjieHa Ha BBITOJIHE-
HUe 00513aTeIbCTBA OIpeAeIeHHBIM IOJDKHUKOM (HampuMep, TpeOoBaHME TuIaTeXKa



nonra). O0s13aTebCTBO Beera MpernoiaraeT OMHOTO WM HECKOJIbKMX OIpeiesieH-
HBIX JOJDKHUKOB; TOJIBKO OHM MOTYT HapyllIWTh MPaBO MCTLA, W TOJbKO MPOTHB
HUX U JaBajics JUYHBIA uck (rm. 280-281). BrpoyeM, MHOIAa OTBETYMK IO JIMY-
HOMY MCKY OTIpeAessUICs He TIPSIMO, a C TOMOIIIBIO KaKOTO-TO TOCPEACTBYIOIIETO
TPU3HAKa; HalpuMep, UCK U3 CEJIKM, COBEPIICHHOW IO BIMSHUEM TPUHYXIe-
HUSI, JaBaICS HE TOJbKO MPOTUB TOTO JIMLIA, KOTOPOE MPUHYXAAI0, HO TakKkKe U
MPOTUB BCSKOTO, KTO TOJTYyYW] YTO-TMOO OT Takoil chenku (actio quod metus
causa — 1. 388). Takue MckM Ha3bIBIUCH actiones in rem scriptae (momoGHbIe
BEIIIHBIM MICKaM).

56. Actiones rei persecutoriae, poenales, mixtae, ITo 0GbeMy 1 LIESIU UMyILIE-
CTBCHHBIC MCKU ACJIWJIMCh Ha TPU TI'PYIIIbI:

(1) Actiones rei persecutoriae — ¥CKHM i1 BOCCTAHOBJICHHUSI HAPYIIIEHHOTO CO-
CTOSIHUSI UMYLIECTBEHHbBIX TPaB; 3[€Ch UCTEL] TPeOOBaI TOJBKO YTPAUCHHYIO BElllb
WIM WHYIO LIEHHOCTb, MOCTYMMBIIYIO K OTBETYMKY; HapUMep, UCK COOCTBEHHUKA
00 uctpeboBaHuM Bel — rei vindicatio.

(2) Actiones poenales — mTpadHble UCKHU, 11€/Ib KOTOPBIX B YaCTHOM Hakasa-
HUM OTBeTYMKA. [IpeaMeToM MX CIyXWIW: a) TPEXIe BCEro B3bICKAHME YaCTHOTO
mrrpacda 1 0) MHOrAa Bo3MellleHue YOBITKOB, HO, B OTIMUKME OT acti rei persecuto-
ria, MOCPeACTBOM actio poenalis MOXXHO ObUIO MCTpeOOBaTh HE TOJABKO TO, YTO OT-
HSITO WM TIOJy4€HO, HO M BO3MEIIIEHUE TAKOTO YiliepOa, KOTOPOMY Ha CTOPOHE OT-
BETYMKA HE COOTBETCTBOBAIO KakKoe-mnOo oborarieHue. Hampumep, actio doli —
WCK TIPOTHB JIMIIA, KOTOPOe 0OMaHOM IIPUYMHIIO YOBITKH, XOTS U He 000raTiioch
ot 3t1oro (1. 383).

(3) Actio mixtae — MCKM, OCYILECTBIISIIONIVE Y BO3MEILEHNE YOBITKOB M HaKa-
3aHKMe OTBETYMKA, HampuMep, actio legis Aquiliae: 3a moBpexaeHUe BelEi B3bIC-
KMBaJIaCh HE MX CTOMMOCTb, a BbICIIAS 1IeHa, KOTOPYIO OHU MMEJIM B TEYEHUE T10-
CJIETHETO Tofa WM Mecslia.

57. Condictiones. JInuHbie MCKU, HAIpaBJeHHbIC Ha MOJyYeHUE Bellel (IeHer,
NPYTUX 3aMEHUMBbIX Belleil) WIM COBepIleHUE AEWCTBUi, HasbiBatorcsi condic-
tiones (I'ait. 4. 5). JIuaHoe TpeboBaHME B PUMCKOM IIpaBe pacCMaTPUBAETCS C TOU-
KM 3peHMsI KpeauTopa Kak TpeboBaHMe MpuHamIexaiero emy moira (debitum)
WM 00SI3aHHOCTU TOJDKHMKA 4TO-TMO0 naTh WM caenath (dare, facere, oportere).

58. Tvumsamsa uckoB. [IpeTopcKMii 3AUKT MyOJIUKOBAI B CUCTEMAaTUYECKOM
nopsizike (popMyJISIpbl OTAEIbHBIX MUCKOB. OHU M3JIarajiuch MPUMEHUTEBHO K CY-
LIECTBYIOIIE CrCTeMe MPaBOOTHOIIEHUIA, /IS KOTOPBIX BbIPA0ATHIBAICS COOTBET-
CTByIOLLMIA UCK. EcTecTBeHHO, Bce UCKU (DOPMYJISIPHOTO MpoLiecca MOMydWwId Xa-
PaKTECpU3yroiue mnx ¢ MaTepuaanoﬁ CTOPOHbI MHIAUBUAYAJIbHBIC HAMMECHOBAHMNA,
HarpuMep, actio empti, actio venditi, actio pro socio, rei vindicatio. Muausumy-
TBHOCTb 3TUX UCKOB HY>XKHO TTOHMMATh, KOHEYHO, He OYKBaJIbHO U KOHKPETHO, a
Kak 0003HauY€HMEe TUIIOB KPYITHBIX MHCTUTYTOB. I1onb3ysich atumu (hopMysipamMu-
TUNIAMU I KOHKPETHBIX JIUL U 0THOLL[CHVII7[, IMPETOPLI IpHUaaBaii MCKaM ﬂeﬁCT—
BUTEJIbHO MHIVBUIYaIM3UPOBAHHbBIN XapaKTep.

59. Actionesinius min factum conceptae. JlanbHeiinas KinaccuduKaLus pum-
CKMX MCKOB TIPOBOIMJIACH 110 CHCTeMaM TIpaBa, MOJIOXEHHBIM B OCHOBaHME MCKOB.
Paznunyanuce LMBUIbHBIE UCKKM, OCHOBAHHBIE HA IMBMJIBHOM MpaBe, U UCKU TOHO-
papHble, WIM MPETOpCKUEe, OCHOBAHHbIE Ha MpeTopckoM mpase. Mck, Tpeboa-



TeJIbHBIA MYHKT (intentio) KOTOPOro HaIpaBjieH Ha YTBEPXICHUE CYLLECTBOBAHUS
WIM HECYIIECTBOBAHUSI KAKOTO-JI1M0O0 IpaBa, COIIACHO LIMBWJILHOMY IPaBy, Ha3bl-
BaeTcd actio in ius concepta.

(1) Si paret rem qua de agitur A' A' esse ex iure Quiritium... - (1) Ecqn
OKaXeTCs, 4TO BELLlb, O KOTOPON MAET Criop, NPUHAANEXNTA.A. 1o
KeUpUMCKoMy rpasy...

(2) Si paret N"N™ A’ A’ sestertium decem milia dare oportere... - (2) Ec-
nmokaxertcs, 4ToN. N. HaanexanoyrnnatutbA. A. 10 Teics4 cec-
TEePLUUA...

Hcku, He COOTBETCTBOBABILIME STUM TUIIAM, HO CTaBUBIIIME TIPUCYKICHUE B 3a-
BUCHMOCTb OT KaKOTo-Ji00 HOBOTO cocTaBa (pakToB, Ha3bIBAIUCH actiones in fac-
tum.

60. Actiones populares. HekoTopble MCKM TPEIOCTABISUIMCH BCIKOMY Tpaia-
HMHY; TAKOBbBI, HAITPUMEP, UCKU, MPEIbSIBISBIIMECS K TeM, KTO YTO-TMO0 MOoCTa-
BWI WIX MOIBECHIT TaK, YTO OHO MOXET yracTh Ha yiuity (1. 596). Takue UCKM Ha-
3bIBAIUCH actiones populares

61. Actio directa u actio utilis. Actiones ficticiae. Eciii 1o o6pa3iy yxe cylie-
CTBYIOLLIETO Y MPUHSTOTO B MPAKTUKE UCKA CO3AaBAJICS aHAJIOTUYHBIN eMy UCK, TO
MepBOHAYAJIBHBIN MCK Ha3bIBaJIcA actio directa, a mpom3BogHbI — actio utilis; Ha-
MpUMep, UCK O MPUYMHEHUH yliepba, He MPeayCMOTPEHHOTO 3aKOHOM AKBUIIHS,
HasbIBasIcsI actio legis Aquiliae utilis (r. 588).

OuKTHBHBIMK McKamu — actiones ficticiae ([ait. 4. 34 u /). — Ha3BIBAIUCH Ta-
Kue, opMyJibl KOTOPBIX coepkar MUKIUIO, T. €. YKa3aHUe CYIbe MPUCOEINHUTD
K HaJIMYHBIM (hakTam orpeesieHHbI HeCyLIeCTBYIOIMIA (hakT WM YCTPAHUTh U3
HUX KakKon-mo60 (hakT, a BeCh CIy4ail pa3pelnTh Mo 00pasily Ipyroro ornpeaeieH-
Horo ciyyasi. Tak, KTo MproOpes 4yXylo ABMXKMMYIO Belllb TOOPOCOBECTHO MpU
Onpeae/IeHHbIX YCIOBUSIX, TIPUOOPETAaeT ee Mo LIMBUIBLHOMY MpaBy IO JaBHOCTH
B TEUEHUE TOIa U MOXKET 3aTeM OCYILECTBJISATh CBOE MPABO MPOTUB TMPEXHEro coo-
cTtBeHHUKA. [IpoTMB MeHee ynmpaBOMOUYEHHOTO JIMIa TPETOp 3alMILAET TAKOro
nprobpeTaTesis eIle 10 UCTeYEeHMs TOMOBOI0 CpoKa IyTeM ITPeAIMcaHus CyIbe 00-
CYIUTh JEJI0 TaK, KaK eclu Obl UCTEll YxKe TpPOBJIaes B TeueHWe roma (si anno
possedisset).

62. Actiones stricti iuris u bonae fidei. Bo MHOTHMX MCKaXx Cybe MPeaOCTABIISI-
JIOCh TIPOM3HOCUTB CBOE pEIIEHME B COOTBETCTBMU C TeM, 4ero TpedyeT bona fides
(mobpast coBecTh). Cynbsl 0OSI3BIBAJICSI B 3TUX CITy4dasX BOCIIOIHSATH IPEIITMCAHUS
JEHCTBYIOIIETO TpaBa, MCXONs M3 coobpakeHWit bonum et aequum, T.e. TOrO,
YTO B 000OPOTE CUMTAETCSI COOTBETCTBYIOIIMM cripaBemivuBocty (Iait. 3. 137). Takue
HCKM Ha3bIBAIMCh McKamu bonae fidei. Iait (4. 62) mpUuKCISieT Cloaa CIEAyIOLIIe
ucku: actio empti, venditi, locati, conducti, negotiorum gestorum, mandati, deposi-
ti, fiduciae, pro socio, tutelae, rei uxoriae. B ki1accuyeckoM IpaBe peaKo mormama-
1otcst (POopMyIIbI, B KOTOPBIX HE YKa3bIBaIaCh Obl aequitas, Kak MPUHLMIT PELLIeHHs.
B npotuBOIoaoXXHOCT, UM UCKM 0Oojiee cTapble Ha3bIBAIMCh actiones stncti iuris
(cTpororo mpaga), MpY KOTOPBIX MMEJI0 MEeCTO Oojiee OyKBaTbHOE TIPMMEHEHNE 3a-
KOHa.



63. Actiones arbitrariae. Hepenxo cy/be IpeanmchiBaioch BHIHOCUTL 0CO00€E
PELIEHNE, eCIU OH HE NOOWJICS OT OTBETYMKA BbIIAYM WM TIPEAbABIEHNS TIPEIME-
Ta criopa. OGbEM BOBMELIEHUS CyIbsi MOXET OIPEIETUTh [0 CBOEMY YCMOTPEHHIO
(arbitrium), ucxons u3 coobpaxeruii bonum et aequum. Mcku Takoro poma B npa-
Be KOcTrHMaHa Ha3bIBAIOTCSl apOUTPAPHBIMU.

§ 21. 3awwmTa 1 Bo3paKeHns NPOTUB MUCKa

64. IMpusnanue ucka. [TpenbsBIEHHBIN MCK OTBETYMK MOT MPU3HATH WM OC-
MapuBaTh.

B ciyyasix mpy3HaHUsI OTBETYMKOM TPEOOBAHUI HCTIA PEIIEHNE MOIJIO TTOCie-
JIOBaTh YK€ B TIEPBOi CTaIUM MPOM3BOACTRA (in iure).

Wuctutyt npuszHanus eiie B XII Tabnauiiax 3aHMMan MeCTO B Mpoliecce, Tak
KaK TaM YIOMUHAJICS TIPU3HAHHBIN JOJDKHUKOM JONT aes confessum Hapsiay ¢ cy-
nebubiM perieHueM. Haiinennbie B 1933 1. otpeiBku lasi, nepenasast hopMysibl
nByx legis actiones — yepe3 UCTIpOILIEHNE CyIbY 1 Yepe3 KOHIMKIIUIO, BHOCST siC-
HOCTb B 3TO JIEJIO W CBUIIETEJICTBYIOT, YTO KaK MPU3HAHWE OTBETYMKOM TpeOOoBa-
HUIA UCTIIA, TaK U OTPUIIAHUE UM ITHX TPeOOBaHMI B Ha3BaHHBIX (hopMax MpoIiec-
ca, COBEpIIAIUCH TyTeM (DOPMaJTbHOM MOCTAHOBKU MCTLIOM 3aIpoca OTBETYUKY C
BbI30BOM OTBETUTb «lla» W «HET» — postulo aies an negas — TpeOylo, YTOObI Thl
ckazan «ia» wm «Her> (Taii, 4. 17. 17-a). Korna oTBeTYMK OTpUL CBOW JOJT, OH
OTBeYa «He IOJDKEeH» — NON oportere, — MPOLIECC pa3BUBAJICS AJIbllIe U Tiepena-
Bayica in iudicium. Takoro NMpoIO/IKEHMsI MIPOLECC, OYEBUIHO, HE MMEJT, KOIIa OT-
BETYMK OTBEYaJl YTBEPAUTEIbHO — MPU3HAHUEM CBOETO JI0JITa, 1 3a 3TUM CJIeIoBa-
JIO TIofIeKalee UCTOTHEHUIO TPUCYXIEHUE B TIOJIB3Y MCTILIA.

Hapsny ¢ npusHaHMeM Ha cyle TUYHBIX TPeOOBAaHUI 13 00513aTeILCTB U3BECT-
Ha apyras (opMa Mpu3HaHUS TpaBa KCTILIA HA BElM, HO CBSI3aHHAs C Tiepenaveit
npaBa cooctBeHHOcTU. OHa cBeplaiach He IMmyreM (hopMaibHON MaHIIMTALMOH-
HOW CIIEJIKM, a CyleOHOM YCTYNKOM — in iure cessio — AOBEACHUEM Jiejia IO pa3-
OuparenbCTBa in iure, Korja yCTyMarolldii CBoe MpaBO Ha Belllb, HA BbI30B MPUOO-
perareJisi 3asIBUTh CBOM TIpaBa, OTBEYal WM OTPULIAHWEM WIA MOJTYAHUEM.

3nech MOJYAHUE WIM OTPULIAHKUE OTBETYMKA MTPUPABHUBAETCS K €ro COIIacUio
(MomyanmBomy). DopmarbHbIE BOMPOCH! OHON CTOPOHBI M TIPUHSITUE APYTON CTO-
POHOI KaKOTo-IM00 W3 IBYX IOJIOKEHWII 3aBEpIIAIOTCSl TIPOLECCYaATbHBIM TIPH-
CYXIEHMEM BEIM MCTILy MPETOPOM. Marucrpar OCHOBBIBAET CBOE PellieHHe Ha OT-
BETE BbI3bIBAEMOI CTOPOHBI M TIPOLIECCYATBHO JIETATU3UPYET CAENIKY CTOPOH.

B dopmyssipHOM TIporiecce MHCTUTYT CyAeOHOTO TIPU3HAHMS TIPUHSUT OTpe/e-
JIEHHO BbIpaXKeHHBII JIMUHO-IIPaBOBOM xapakTep. OTBEeTUMK, Mpr3HaBasi ceOsi 00si-
3aHHBIM YTO-JIMOO YIUIATUTh, YMOMOOJSUICS TOMY, KTO MPU MCKE Ha BEllb yCTyMal
ee B ¢opme npusHaHusl. [Ipu3HaBiImMil TpeOOBaHME, IO BO33PEHUSIM KIIACCUKOB,
BBIHOCWJI KaK ObI pellieHre 10 COOCTBEHHOMY JIEIy.

Confessus pro iudicato est qui quodammodo sua sententia damnatur
(D. 42. 2. 1). - [pu3HaBLLN CYNTAETCS NPUCYXAEHHBIM, OYay4u Kak
ObIIPUroBOPEHCOOCTBEHHBIMPELLIEHNEM.



Korma oTBeTYMK MPU3HABAI CYIIECTBOBAHME TPEOOBAaHMS, HAMPABIEHHOIO Ha
BellW, WM OCHOBAaHKME 3TOr0 TPeOOBaHMSI, HO HE €ro pa3Mep, BO3HUKAIM 3aTpyjl-
HeHust. CHayana BOIPOC paspellasics IMyTeM Iepeaadl OISl pa3pelleHys CyIpeil B
crenyromei cram — in iudicio.

Notandum est quod in hac actione, quae adversus confitentem datur,
iudex non rei iudicandae, sed aestimandae datur: nam nullae partes
sunt iudicandi in confitentes (D. 9. 2. 25. 2). - Cnegyetr oTmMeTUTH,
4TO rpVi TOM rcke, KOTOprIZ,qaeTCﬂ rpoTuB ripn3HaroLero, cyabs
Ha3Ha4yaeTcs He 4151 peLleHns ena, a i/1s ero OLEeHKW: BeLb o OTHO-
LUIEHUIO K TPUSHAIOLLMM HET HUKaKUX [CrIopsILLMX] CTOPOH A1 NPUCYX-
JEHus.

OmHakKo MpU 3TOM ITTOPSIIKE TIPOTUB CAETAHHOTO in iure MpU3HAHUS OTBETIYMK
Mor in iudicio BBICTYMaTh C ONTPOBEPKEHUSIMU U TAKUM 00pa3oM 00eCCUINBaTh ero.
B nocnenyronieit yetBeptu 11 B. ObLT MPUHST CEHATYCKOHCYJIBT, HA OCHOBaHUU KO-
TOPOTO BBIPAOOTAIOCH MPAaBUJIO, YTO TOCTEIOBAaBIIIee in iure MpU3HAHUE BEJo 3a
c000Ii TIOCTAaHOBJICHUE, 3aBepIIarolIee CIIop IO JAHHOMY TYHKTY, OCOOEHHO MpH
HCKax Ha BellM. Takoe MOCTaHOBJIEHNE OKOHYATEIbHO YCTaHABIMBAIO MTPABO UCT-
11a Ha Belllb — rem actoris esse.

65. 3ammra npomus ucka. Eciii oTBETUMK He TIpH3HABAJl UCKa, OH MOT Harpa-
BUTb OCTIAPUBAHUE TIPOTUB €10 OCHOBaHUs. OTBETYMK MOT TaKxKe OTpuLATh (hak-
THI, Ha KOTOPBIX MCTEIl OCHOBBIBAJI CBOM MCK, WJIM TIPUBOIUTH (DAKTHI, NCKITIOYAI0-
1Me TIPUCYXJIEHUEe, Take B TOM Cilydyae, eciv (akTbl, OOOCHOBBLIBAIOIIUE WCK,
ObLTM BEPHBIMU.

66. Drcnemm. B dopMynsipHOM TIpoliecce BhIpaObOTasach MPaKTUKA ITOME-
1meHus: B ¢opMyJie, TIoce MHTEHIIUK (M3JIaraBiliell IpUTsI3aHue UCTIa), — DKC-
ueruvu. OHa TIpeCTaBiisia CChUIKY Ha TaKoe OOCTOSATENILCTBO, KOTOPOE JieyiaeT
HETPaBUJIbHBIM YIIOBIETBOPEHUE UCKa, TaKe eClTM MHTEHIIUSI UCKa OCHOBATEIIbHA.
[ToHsATHE SKCLIETIIMN OTIPEACIISIIOT Ba foprcTa — YibrnuaH u [laser:

(1) Exceptio dicta est quasi quaedam exclusio, quae opponi actioni
cuiusque rei solet ad excludendum id quod in intentionem condemna-
tionemve deductum est (D. 44. 1. 2. Ulpianus). - (1) Skcuenums Ha3BaHa
TaKk, 6yay4n Kkak 6bl HEKOTOPbIM WCK/IIOHEHNEM, KOTOPOE OObIYHO
MPOTUBOMNOCTABISIETCS UCKY M0 KaKkoMy-Hubyab Aeny, s UCKIoYe-
HUVA TOro, 410 TpeﬁyeTCﬂ B UHTeHUWnW NI KOHAeMHaunu.

(2) Exceptio est conditio quae modo eximit reum damnatione sive modo
minuit damnationem (D. 44. 1. 22. pr. Paulus). - (2) Skcuenums ecTs yc-
J1I0BUE, KOTOPOE VTN U3BEMJIET OTBETYMKA OT MPUCYXKAEHNS UIIN
TOJIbKOYMEHbLLaeTrnpucyxgeHuve.

W3 sTuX ABYX OIpeaesicHUii MOXHO YK€ YCTaHOBUTH, YTO IO COIEPXKAHUIO
9KCUEMIUU HaIpaBIeHbl Ha OCBOOOXKIIEHWE OTBETUYMKA OT TMPUCYXKICHUS WIK Ha
YMEHBIIIEHWE 3TOr0 MPUCYXICHNS. YJIbIIMaH A00aBJISET, YTO SKCUENLMs, OyIydn
TIPOTUBOIIOCTaBJIeHA MCKY, CTPEMUTCSI MCKJTFOUNTEL HE TOJBKO TIPUCYKICHWE, HO 1



caMoe OCHOBaHUE MCKa, BhIpaXeHHOe B MHTeHIUU. [Ipy TakoM IIMPOKOM MOHU-
MaHUY PUMCKYIO SKCIEMIINI0 MOXHO ObUIO ObI ONpeNe/ITh KaK IPOTHBOIIOCTAB-
JISIEMO€ MCKY U €I'0 TIPOBEACHMIO I0OpUIMIECKOe TIPEIITCTBHE, BAXKHOCTb KOTOPOTO
He BBITEKAeT caMa Co0OM M3 MCKa, a TIOTOMY MOXKET OBITh paccMaTprBaeMa CyIbeid
TOJIBKO B TOM CJIy4ae, €C/ii Ha 3TO YKa3bIBaeT 0codast 4acTb (hopMyJIb.

Takum 06pa3oM, SKCHENIIMNA TIOMyIMIN 3HaUYeHWe 3aIlldThl OTBETIMKA, KOTO-
PBIii HE MOXET IMOKOoJIe0aTh intentio (popMyJTbl, HO UMEET BO3pakeHUE, KOTOPOE Cy-
IIbsI TIPUMET BO BHUMAaHUE, €CII IIPETOp YIOJIHOMOYMT ero Ha 37o. o cyiiecTtBy
JKe 9KCIENIMs ecTh, KaK roBoput [laBes1, ycioBre, OTpUIIATETbHO BIIMSIONICe Ha
TIPUCYKIIEHUE B €T0 TIOJTb3Y, IPYTUMH CIIOBAMM, BO3paskeHUe, JINIIAIOIIEE CYITIeCT-
BYIOIIIME TIpaBa MCTIIA BO3MOXKHOCTH TPOU3BOAUTH CBOM addekT. Ecmm intentio na-
€T CylIbe ITOJIOKUTEIbHbIE TIPEANIOCHUIKY ISl KOHAEMHAIIUN, TO B OKCLENIN CO-
JIep>KaTcsl OTPULIATSIIEHBIC ITPEIITOCHITKH.

DyHKINIO IKCIEIIMN KaK OTPUIIATEIGHOTO YCIIOBUS IUIST TIPUCYKICHUST OT-
BeTYMKA MOXHO BBISICHUTH Ha pa30ope pa3HbIX (hOpM CITopa M3 3aeMHOTO 00s13a-
TesnbeTBa. Ecim uctenr yTBepaaeT, 4to eMy MPpUHAILIEKUT TpeboBaHNe 13 3aiima,
a OTBETYHMK 3asIBJIIET, YTO OH He IOJydall BAIOThI, WM YTO OH €€ BBbIUIATII 00-
paTHO, TO TYT MMEETCS JIUIIb IPOCTOe OTPUIIaHWE YTBepkaeHmid uctia. Cymbs B
9TOM CTydae 00sI3aH TIPUHATH BO BHUMAaHWE W TIPOBEPUTH 3aIlUTy OTBETYMKA Oe3
0CcO00T0 yKazaHUs TIpeTopa — ipso iure, ¥ OTKJIOHUTb MCK, €CJTM UCTEILl He JOKa-
JKeT BBIIUIATHI BATIOTHI WIM OTBETYMK JOKAXKET BO3BpallieHHe 3aiiMa. Ecim ke oT-
BETYMK BO3paXaeT, YTO MCTELl MyTeM ocoboro pactum de non petendo (yroeopa o
HEB3bICKAHWMH) OTITYCTHJT €My ITOJIT, TO 3TUM He OTPHUIIAETCSI OCHOBHOE TpeOOBaHME
KCTIIA T10 JOJTY, HO TIOAYEPKUBAETCSI HACTYIUIEHUE OTPUIIATEIbHOTO ASUCTBUS J10-
roBopa. Cymbsl MOXeET IIPUHSITh BO BHUMaHKE YKa3aHUe Ha MPOILEHKE J0Ira JIUIIb
B TOM CJIydae, eCJId OH OyIeT YIIOJTHOMOUYEH Ha 3TO 0CO00i SKCIETIIEel O TTaKTe —
si inter eos nON conveniet, ne ea pecunia peteretur.

laii yka3pIBaeT, YTO B pyKax IIPETOPOB SKCLEMIUs Obla MOTYYMM CPEICTBOM
Pa3BUTHST TIPETOPCKOTO TIPaBa, IIPETOPCKOM ITOMOIIN U CONEHCTBUSL.

Conparatae sunt autem exceptiones defendendorum eorum gratia cum
quibus agitur, saepe enim accidit, ut quis iure civili teneatur, sed iniqu-
um sit eum iudicio condemnari (Faii. 4. 116). - Co3zaHbi xe Obiv 3KC-
ueriunn 4Jis 3allnTbl TeX, KTO rNnpuBJiekaeTcs K cyay. Be,qb 4yacTto
C/Iy4aeTcsl, 4TO KTO-HUBY b 00513aH o LMBUILHOMY rpasy, Ho Obl10
Obl HecrnpaBea/MBO NMOABEPIHYTb €ro MPUCYXAEHWIO CyaeOHbIM Mo-
PALOKOM.

B o0nacTy IMBUIIBHOTO TIpaBa 3KCLIETLMS OblIa He0OXOaUMa, KOrIa MpaBooT-
HOLIEHUIO, YKAa3aHHOMY B MHTEHIIMM, ITPOTUBOIOCTABIISLIOCh KaAKOe-HUOYIb BTO-
poe TIPaBOOTHOIIIECHIE, O KOTOPOM TIPUCSDKHBIN CYIIbs HE MOT CYIMTh ITO OMHON MH-
TeHMM. Hampumep, MpoTWB MCKa 00 MCTpeOOBAaHWM BEIIM OTBETYMK BO3PAKAET
CCBIIKOM Ha TpUHaJIeXalllee eMy MpaBo TMOJb30BaHMs 3TOM BEILbIO.

Bo BpeMeHa I'ast psimom ¢ aKCleIIIueit, Kak JaabHeuIlee ee pa3BUTHE, TOSIBIISI-
eTcs B (hopMyJie MCKa MPECKPUITLIMS, IIPY KOTOPOil BO3paskeHUE CTABUTCS HE I0-
CJIe MHTEHIINH, a BEIIBUTACTCS KaK CaMOCTOSTENIBHBIN Te31C B Hadale camoi pop-



MyJIBl M BBIp&XaeTcsl cioBaMM — €4 res agatur si. Takum o0pa3oM, BO3pakeHUe
JOJDKHO OBITh paspellieHO Kak TMpeaBapuTeIbHOE YCIOBUE ISl PEllIEeHUs Criopa 1o
OCHOBHOMY BOIIPOCY.

67. DKcemmy yHUYTOXKAOIME U oTarateibhble. HekoTopbie Bo3pakeHUst
MPOTHBOITOCTABISLIUCH MTOCTOSTHHO Y HEM3MEHHO M0 TPeOOBAHMIO MCTIA. DTO Tak
Ha3bIBacMbI¢ TTEPEMITTOPHbIC I YHUUYTOXKAIOIINE SKCIESTIITIH.

Peremptoriae sunt quae perpetuo valent nec evitari possunt, velut quod
metus causa aut dolo malo; aut quod contra legem senatusveconsultum
factum est aut quod res iudicata est vel in iudicium deducta est, item
pacti conventi, quod factum est, ne omnis pecunia peteretur (lan. 4.
121). - [NepemnTOpHbIE IKCLENUMU 3TO Me, KOTOPbIE MOCTOSTHHO
UMEIOT I0PUANYECKYIO CUITY M HE MOTYT ObiTb OTKJIOHEHbI, HAarpu-
Mep, «rge n3-3acrpaxa», i «rno 3J1omyym=n:ny»1 MM YTO BbIJIO CO-
BEPLUEHO BOMPEKN 3aKOHY W/ CEHATYCKOHCY/bTY, MWW rae rnocneno-
BaJio peluieHne, WM [e0 [A0BeNeHO [0 cyda, a Takke [o
COCTOSIBLLUEMYCS COI/1aLLIEHUI0 O COBEPLLUEHHOM HEB3bICKAHNU [JEHET.

Hpyrue sKCUEenuuu JeMCTBYIOT TOJIbKO Ha BpeMsl WIA Ke OT NeMCTBUS UX UC-
TEeLl MOXET U30aBUTHCSI MyTEM UM CPEICTBOM, YKA3bIBAEMBIM B CONEPXKAHUU CaMOM
SKcLenUrn. Takve SKCUENUMN Ha3bIBUINCH OTIAaraTeJIbHbIMUA WV TAIaTOPHBIMMU.

Dilatoriae sunt exceptiones quae ad tempus valent, veluti illius pacti
conventi, quod factum est verbi gratia, ne intra quinquennium peteretur;
finito enim eo tempore non habet locum exceptio (a1, 4. 122). - Otna-
rateJibHbIMU SBJIIOTCA SKCLUerLnn, KOTopble UMeroT ChJ1y 0 oripe-
J1EJIEHHOI0 CPOKa, Harpumep, 13 Takoro corialleHusl, KOTopoe 3a-
KJIIO4EHO, 4YTOOBbI B3bICKaHNE HE MpoOn3BOANI0CkH B TEYEHNE MSITU
JIET; 10 UICTEHYEHMM XKE ITOIr0 CPOKA IKCYenyusa He MPUMEHSIETCS.

§ 22. Konnnaung npaB u KOHKypPeHUUs UCKOB

68. Kownsus npas. Ocy1iiecTBIeHIE HEKOTOPBIX ITPaB MOKET MPOUCXOIUTH HE
WHaye, KaK 3a/IepXKuBasi Wi MPEMSITCTBYSl BIOJHE WIA OTYACTH OCYILECTBICHUIO
Ipyrux npaB. Takue cayyad Ha3bIBarOTCSl KOJUIM3MEN TipaB. Paspeliiaercs 3ta Kom-
JIM3US B 3aBUCUMOCTY OT OTHOLLEHUH, YCTAHOBJIEHHBIX 3aKOHOM MEXIy CTaJIK1Ba-
FOIIMMUCSI TIpaBAMUA B PA3IMIHBIX CITydasix.

(1) B obracTy 3a10roBbIX NPaB NP KOJUTM3WK TIPAB 3I0TOBBIX KPEAUTOPOB Ha
OIIMH TIpeJMET 3ajora MpaBo Mpoaaxu 3Toro npeamera (ius distrahendi) mpemo-
CTaBJISIETCS JIUILb TIEPBOMY 3aJIOTOBOMY KPEIMTOPY, OCTAIbHBIE XK€ YIOBICTBOPSI-
10TCSL U3 OcTatolleics (10 YIOBIETBOPEHUU MEPBOr0) YacTU BBIPYUYEHHOH OT IpPO-
naxku cymmbl.  [locmenoBatebHOCTb  YIOBAETBOPEHMSI OCTAIbHBIX KPEITUTOPOB
OMpe/eNsieTcsl M0 BpeMEHU YCTaHOBJIEHUsI UX TpeboBaHUl (prior tempore potior
iure — MepBblii 110 BpeMEHU CUJIbHEE MO MpaBy, cm. n. 412).

06 exceptio doli 1 metus causa cm. 385 1 388.



(2) Ilpu Kowm3nun IIpaB COOCTBEHHOCTH C IPYTMMU HETIOCPSACTBEHHBIMU I1pa-
BaMM Ha Ty Xe Bellb (CEpBUTYTa, NMPABO 3aCTPOIKMW, HACJIENCTBEHHAs apeHaa —
cem. nn. 217, 231, 232) nocneaHue OecripensiTCTBEHHO OCYILIECTBIISIIOTCS, OTpaHUYM-
Bas IpaBa COOCTBEHHMKA, a MHOLIA IOBOMS €I0 faxe 10 crenenu nudum ius (. 185).

(3) B obnactu 00s13aTeNILCTBEHHBIX TPEOOBAHUI TMPUHIMIT CTAPLIMHCTBA T10
BPEMEHHU MPHU KOJUTU3UU 3TUX TMPaB YCTYMAeT MECTO MPUHIMITY OMHOPOIHOCTU U
OJTHOBPEMEHHOCTH B3bICKAHMSI 10 3TUM TPeOOBaHUSIM. DTO 3HAYUT, UTO IPU HECO-
CTOSITEJIBHOCTH JIOJKHUKA BCE €ro KPeIUTOPhI TOMyYatoT YIOBJIETBOPEHUE Ha Ol -
HAKOBBIX OCHOBaHMSIX, HE3aBUCUMO OT BpeMEHU BO3HUKHOBEHUSI UX TPEOOBAHMIA,
MPOTMOPIIMOHATIBHO CyMMe KaXI0ro M3 MPeIbsBICHHBIX TPEOOBAHUIA.

(4) HakoHe1, rpaBa MOTyT ObITb paBHOCWJILHBIMY 1 B3aMHO He CBSI3aHHBIMU.
B 3THX ciyyasix KoJuu3usl pa3peliaeTcsi 1Mo MPUHLMITY MPEeBEeHLIUM, T.e. TIPeuMy-
IIECTBOM TOJIb3YEeTCS TOT, KTO PaHbIIIe OCYILLECTBISIET TIPaBo. Tak, eciv oauH U3
HECKOJIbKMX KPEIUTOPOB HECOCTOSITEIbHOTO JOJDKHUKA YCIIEN 10 OTKPBITUSI KOH-
Kypca B3bICKaThb CBOW JOJT, TO OH JIMILAET APYrUX MOJHOIO YIOBIETBOPEHUS —
melior est causa possidentis quam petentis — JIydlie MoJoxkeHue Toro, KTo Biaje-
€T, YeM TOT0, KTO OTBICKMBaeT. B mpolieccyalbHbIX OTHOLIEHUSIX, TIPU UCKE O CO0-
CTBEHHOCTH, BJIaJIeHME TPEIMETOM CIIopa IO TPOLecca OMNpenesiseT MOJoXeH e
BJIafie/iblia KaK OTBETYMKa, MepenaraeT TsKeCTb J0Ka3aTeIbCTBa Ha UCTLA.

69. KonkypeHims uCKOB. B oTyiune oT KOJUTM3MM MCKOB KOHKYPEHIIMSI MCKOB
“MeJla MECTO B TeX CJIy4asiX, KOIa OJHO WM HECKOJIbKO JIMILI pacrojiaraii He-
CKOJIbBKUMU MCKaMM TMPOTUB OJHOTO WM HECKOJIbKUX JIUL, TIPUYEM BCE 3TU UCKU
NPEC/IENOBAIN OIMH ¥ TOT X€ MHTEPEC U Ty Ke 1iesib (eadem res). YIOBIEeTBOpEHH-
€M OJTHOTO M3 3TUX KOHKYPHMPYIOILIMX TPeOOBAaHUI YHUUTOXAIOCH IPyroe TpeboBa-
HUeE, TaK KaK MPeACTARISIIOCh HEAOMyCTUMbBIM JABAXKIbI YIOBIETBOPSITH OMUH U TOT
K€ MHTepec.

Eciu Obiiu nipembsiBiieHbl 00a UcKa, W 10 OJHOMY M3 HUX TTOC/IENOBAIO YIOB-
JIETBOPEHUE, TO IPYTOi aHHYJIMPOBAJICS, KaK Mpecieayloluii ToT e uHtepec. On-
HaKO €C/I YIOBJIETBOPEHHE IO OJHOMY MCKY ObUIO HEMOJHbBIM, IOMyCKaloCh
npeabsBICHIE BTOPOro McKa B npenesax pasHuubl (D. 17. 2. 43).

Bo3moxHO, onHaKo, 1 ipyroe pa3pelleHrue KOHKYPEHLIMU UCKOB T10 UCTOprYe-
CKUM TPaJIMLIMSM U B 3aBUCMMOCTH OT XapakTepa MPOUCXOXKIECHUS 3TUX UCKOB.

Tak, B 00acTi JeJIMKTHBIX MCKOB CYILIECTBOBAJIA TAK Ha3bIBaeMasi KyMyJISITUB-
Hast KOHKYPEHLIMSI UCKOB, T.€. JOIMYCKaJIOCh OAHOBPEMEHHOE MPOBEACHUE IBYX UC-
KOB, BO3HMKIIIMX HA OCHOBAHMM OJHOTO NpaBoHapylieHus1. Harpumep, co Bpeme-
Hu XII Tabnuil 3aKOH TIpU3HABaI 3a MOTEPIICBIIMM OT BOPOBCTBA (€CM BOp HE
TMOMMaH C MOJIMYHBIM) MPABO Ha BO3MEILEHUE MHTepeca U Ha B3bICKaHue 1Tpada.
MoxHo ObLI0 TPeOOBaTh HE TOJILKO BO3Bpara ITOXUIIIEHHOIO WM YIUIaThl €0 CTO-
uMocT — mocpeactsoM condictio furtiva, HO HOIyCKaJloCh OIXHOBpPEMEHHOE
npeabsaBieHure actio furti mec manifesti B pasmepe 1BOIHOI CTOMMOCTH ITOXUILIEH-
Horo, Kak mrpacda. BabickuBanach, TakuM 00pa3oM, B COBOKYITHOCTU TpOiHasI
cTouMocTb Beuu. [IpenbsiBieHre KaXaoro Kcka He 3aBUCENIO OT MPEeabsSBICHUS
JIPYroro, W yIOBJIETBOPEHUE IO OMHOMY TPEOOBaHMIO HE MOTalllaio IPYroro.

B npyrux ciyyasix nmpUMeHsUIach Tak Ha3biBaeMasl 3JIeKTMBHAsI KOHKYPEHIIUS,
TPpY KOTOPOii TOITYCKAIOCHh TIPOBENIEHUE WM OJHOTO WJIM JPYTOro U3 KOHKYpPUPY-
fouMx MCKOB. OHa MPUMEHSIACh, KOTA OHO U TO Xe MaTepuaibHOe MPaBo OXpa-



HSJIOCh HECKOJIBKMMU MCKaMU, HalpuMep, TPaBo HacleMHNKa-COOCTBEHHMKA Ha
OTIIEJIbHBIE YaCTH HACJIEICTBA MOIVIO OCYILIECTRIISITHCS TYTeM TeHepaabHOro (00Ie-
TO) MCKa IT0 OTHICKAHMIO HACJIeICTBA B TTOJTHOM cocTaBe — hereditatis petitio, v
CUHTYJIAPHBIMK  (OTIETbHBIMA) WUCKaMU — BHUHAMKAIMEX OTHENBHBIX OOBEKTOB,
BXOIMBIIMX B COCTaB HacnencTBa. [Ipy orpabieHny TOTEpPIeBIINA MOT OTBICKH-
BaTh IBOMHYI0 CTOMMOCTb OTHSITOTO TMpeaMeTa Mo actio furti mec manifesti 1 npenb-
SIBUTH UCK O YETBEPHOI CTOMMOCTH 3a rpabex 1o actio vi bonorum raptorum. Ho
BO BTOPOM CJTyJae (eCIM OH paHee yKe BOCITOJIb30BAJICS MEPBBIM MCKOM), OH TTO-
JIydaJl TI0 MCKY TOJIBKO JBOMHYIO CTOMMOCTb, M Havyasio BbIOOpa (electio) KoMOMHM-
POBAJIOCh 31€Ch C HayaaoM 3adera (compensatio). B npyrux ciydasx, mpv oqHOM
JIOTOBOPHOM OCHOBaHWM, MOIJIO BOBHMKHYTh HECKOJILKO MPUTSI3aHUI Pa3IudHO-
ro comepxkaHus Ha BeIOOD (electio). Tak, mpy HemocTaTKax KYIUIGHHOM BEIu, I10-
KyTaTesIb MOT' TpeOOBaTh WIM PACTOPXKEHUST CHENKH IocpencTBoM actio redhibito-
ria, WM OrpaHUYUTBCS YMEHBIIIEHUEM IOKYITHOM LieHbl — actio quanti minoris
(cm. n. 494). B monoOHBIX CTydasix JOBeeHUE TTpoliecca 10 MOMEHTA YCTaHOBJIe-
Hus TipenMeTa criopa (litis contestatio) o omHOMY M3 3THX TpeOOBaHMIA BICKIIO 3a
co00Ii TIOTEPIO APYrOro MCKa, TaK Kak 06a MCKa MMEI CBOMM TIPEIMETOM OIHY U
Ty Xe uenb — eadem res.

Ecnm B 3/1eKTUBHOIT KOHKYPEHLIMM HAXOOWJIMCh J1BA Pa3HOPOIHBIX MCKa, Ha-
[IPUMeED, UCK, HalpaBJIeHHbIA Ha uio — condictio furtiva, — xonkypuposan ¢
MCKOM, HaITpaBJIeHHBIM Ha BO3BpalllcHUe B, — BUHAWKAIIMEH, TO He JOoMycKa-
JIOCh JIByKPAaTHOE OCYIIECTBIICHHWE OTHOTO M TOTO K& MHTepeca; TOJIbKO Pa3HUIIa B
CyMMax KOHKYPHMPYIOLIMX UCKOB MOIVIA IOB3bICKUBAThCSI BTOPBIM HMCKOM.



I'nasa 7
IMPOU3BOJCTBO JIEI
110 YACTHBIM CIIOPAM

§ 23. NpouseopacTBO in iure

70. Pomb uctua. [1pon3BoaCTBO HAYMHAIOCH C YKa3aHMST MCTLOM HMcka — edi-
tio actionis. Mcrerr eme o BbI3oBa K IpeTopy (11. 53) 3HAKOMIJI OTBETYMKA C TEM
HICKOM, KOTODBII OH eMy xodeT mpembstBuTh (D. 2. 13. 1). HeoGxomumo GbUIO elie
MOJITOTOBUTH KOHKPETHBIE TAHHBIE, TpeOyeMble TS 3aTI0JIHEHUST (DOPMYJIbI, B OCO-
OGEHHOCTU MPaBWJILHO 0003HAYUTH OOBEKT MCKA, YKa3aB €ro He PONOBbIMU YepTa-
MM, a BUIOBBIM oOpaszoMm (D. 6. 1. 6).

Hcrenr obparancsi motoM K TMPeTopy € MpOChOO BbIIAaTh COOTBETCTBYIOLLYIO
obcrosiTennbeTBaM nena popmyity — formula (1. 52) mwia pa3duparebcTBa M0 Helt
Cyabeii iena Bo Bropoii cramuu (in iudicio — D. 5. 1. 24. 2). O0bIMHO TIpeTOp J1a-
Bal ee Oe3 MpeaBapuTeIbHOIO pacciiefioBaHUs Jiela — Sine causae cognitione. B
OTIENTbHBIX CITyJasiX, OHAKO, MPETOp 3apaHee YIepsKUBAT 32 COOON B 3IUKTE Tpa-
BO TIOIBEPTHYTB JIEJIO TAKOMY PACCMOTPEHMIO U B 3aBUCMMOCTH OT €T0 Pe3yJIbTaToB
JIaTh WIM He AaTh (OpMyJTy.

Quae dolo malo facta esse dicentur, si de his rebus alia actio non erit et
iusta causa esse videbitur iudicium dabo (D. 4. 3. 1. 1). - 4 HasHauy cya
noenam, BKOTOPbIXOYAyTyKka3aHbl pakTbl3/10r0yMbICaa, ECIINMIO
aTUM Agenam He byaeT Apyroro ncka m OCHoBaHWe npeacTaBuTcs
MHE3aKOHHbIM.

71. Pomb otBeTynKa. OTBETYMK JTOJDKEH OBUT HE TOJIBKO SIBUTHCSI C UCTIIOM K
TpeTopy, HO M uti oportet se defendere — 3ammimaTs cedst HaIEKaIMM 00pa3oM,
KaK-TO: 3aKJIIOYaTh JOTMOJIHUTEbHbIE COmTallieHus1 (CIIOH3UU U CTUITYJISIUN —
cM. 1. 433), BBICTAaBJISITh CBOM 3KCUEMIINU, YIaCTBOBATh C UCTIIOM B COCTABJIICHUU
opmysbl, BEIOOpE CyIbM M 3aCBUIIETEILCTBOBAHUM cIiopa. Ecii oH He UCTIONHSIT
9THX 00sI3aHHOCTEH, OH cumMTasics indefensus — He3aIMIIIEHHBIM in iure, 9To BIIeK-
JIO BaXKHbIE TTOCJIEICTBUSI.

Ipu rckax Ha onpeaesIeHHYIO IEHEXKHYIO CyMMY JI0JIra UCTEll MOT HeMeJIeHHO
TPUCTYIIUTh K WCITOJIHEHWIO. Maruvcrpar, 1o €ro IIpeACTaBIeHUIO, TTPOM3HOCHIT
npucyxaenue — addictio. Ilpu HeompeneseHHBIX MO 1IEHHOCTU MCKaxX MarucTpar
BBOIWI KCTIIA BO BJaJeHUE BCEM MMYIIIECTBOM OTBETYMKa. DTa missio in bona napa-
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JIa UCTIYy BO3MOXKHOCTb IPUHUMATh BCE OXPAHUTENIbHBIE MEPBI, C ITPABOM, 10 UCTe-
YEeHUU OIpPeJeNeHHOI0 CPOKa, MpoiaThb MMYILIECTBO LIEIMKOM ocoboMy emptor
bonorum, KOTOpBKIii SIBIISUICS YHUBEPCATBHBIM ITPEEMHUKOM OTBETYMKA. DTOT ITOPSI-
TTOK TIPUMEHWJICS B TeX CITyJasix, KOTa: a) OTBETUYMK YMBIIIIEHHO CKPBIBAICS, 0) 1aB
nopyunTe/betBo (vadimonium), He sABJIsUICS B HA3HAYEHHBIN CPOK U B) IIPOCTO OT-
cyrctBoBal Hacyne (D. 42.4. 7. 1).

SBUBIIMCH B Cyl, OTBETYMK MOI OCMapvBaTh TpeOOBaHUE MCTIIA, MOIBEpPraTh
KPUTHKE MCITPAIIMBAEMYIO MCTIIOM penakiiiio opMyJIbl 1 IelaTh CO CBOEH CTOPO-
HBI JIpyrye MpeIoXKeH!s, B 0COOEHHOCTH HacTauBaTh Ha BKIIOYEHUU B (hopMyIty
BBITOIHBIX IJ151 HETO BO3pakeHUil — aKcuenuuii. OKoHvateabHast penakims $hop-
MyJIbl HE 3aBUCeNia, OIHAKO, OT MPEJIOKEHUH UCTLA WK OTBETYMKA U BCELIEIO Ha-
XOIMIach B pyKax mpetopa. IIperop B MMCbMEHHOM BHIE TPEIOCTABILT (hOpMYITy
ucty (dare, reddere iudicium). Mcrel, B cBOIO ouepenb, MEPENaBal OTBETUMKY
KOIMHIO TIOJTy4eHHOM (hopMyJsibl WM MpounThiBal ee. OTBETYMK, MPUHUMABILINIA
dopmyiy, TeM cambIM TIOMYMHSUT ce0si Cyldy TMPUCSDKHOTO cyipu. [IpembsiBieHue
GopMysIBI UCTIIOM W TIPUHSTHE €€ OTBETYMKOM OBUTO 3aBepIIUTEIBHBIM aKTOM
MPOU3BOACTBA in iure, Ha3bIBAEMBIM «3aCBMIETEILCTBOBAHMEM CIIOpa», litis con-
testatio (1. 74). B ciyyae oTKaza OTBeTYMKA MPUHSATH (POPMYSTy OH CTAaHOBWJICS
indefensus 1 monBepraJicst MOCIEACTBUSIM OTKa3a, YKa3aHHbBIM BBILIIE.

72. Otka3 B ucke (denegatio actionis). [Ipon3BOACTBO B TIEPBOI1 CTaAMM MOT-
JIO TYT X€ M 3aKOHYMThCS 6e3 repemauu Jejla Ha JajibHeillee pacCMOTpeHUe in
iudicium. D10 ObIBajIO, KOIrJa €lle B IMEpBOil CTaauM MarucTpar NpUXOIWI K 3a-
KJTIIOYEHMIO, YTO TpeOOBaHME MCTLA ObLUIO IOPUAMYECK HEOOOCHOBAHO (110 HECO-
OTBETCTBUIO TPEOOBAaHUSAM 3aKOHA, HPABOB M CIPABELJIMBOCTH). WM CaM MCTELT
MPU3HABAJ BO3PaXKEHUsI OTBETYMKA. B 3TUX Cllydasix TpeTopbl U Apyrue CyneOHbIe
MAarucTparbl OCTaBJIsUIM 3a COOOI B 3MUKTE MPaBO OTKA3aTh UCTILY B Bblmadye dhop-
MYJIBI.

Eius est actionem denegare, qui possit et dare (D. 5§0.17. 102. 1). - [Ton-
HOMOYEH 0TKa3aTk B MCKE TOT, KTO MOXET v Aatk [ero].

OroT aKT Ha3bIBajIcs denegatio actionis — oTkazoM B ncke. OH He obamgai I1o-
TaIIaoIIel CUJION, KOTOPYIO MMEJIO OBl OTIPaBILIBAOIIIEE OTBETYMKA pereHue. OT-
Ka3 He ObUT OECIOBOPOTHBIM, M UCTEL] MOT BTOPUYHO OOPAaTUThCS K TOMY K€ WU
JIPYTOMY TIPETOpPY C HOBBIM KMCKOM IO TOMY K€ JeJy, UCIPaBUB JOMYILEHHbIC pa-
Hee HeJOCTaTKU.

73. HesBka cropoH. Ecii omHa 13 CTOpOH He sIBISIeTCs K CylneOHOMY pa30oupa-
TeNbCTBY, TO 10 3aKoHaM XII Tabmmir ee XKoamy 10 TOJTYIHS, TOCJIE YETo JIENI0 pe-
LIAJIOCh B TOJIB3Y TPUOBIBILEN cTOpoHbI — praesenti litem addicito. Dto 6610 Ha-
KazaHWEM 3a HesBKY. B dopMyisipHOM Tipoliecce MOJIOKEHWE W3MEHUIIOCh.
3ao4HOe pa3OMpaTeIbCTBO ObLTO JOIYIIEHO ¥ IOJIyJWIo HasBaHue eremodicium.
IIpu HesiBKe oTBeTYMKA UCTEl] 00s13aH ObLT IIPUBECTH JOKA3aTeIbCTBA, YTOOBI T10-
JIYJUTDb pellieHUe B CBOIO TOb3y. Eciu mpuUcssKHOMY Cyibe ObUTM M3BECTHBI OCHO-
BaTeJIbHbIe TIPUYMHBI, OMPABIbIBAIOIIME HESIBKY CTOPOH, TO OH MOT Ha3HauUTh
JIPYTOi IeHb sl pa3ouparenbeTa. Jlaxke mocie Mmporycka JaHHON OTCPOYKM CTO-
POHBI BCE XK€ MOIIM TIPEICTABIISATH OIPABIABIBAIOIINE WX HESBKY ITPUIWHBI, W CY-



NMeOHBI MarucTpaT ObUT ITOJTHOMOUYEH IPOM3BECTH BOCCTAHOBJIEHHE B ITPEXHEE CO-
crosinue — restauratio eremodicii (D. 4. 4 7. 12).

74. Litis contestatio. Ha3paHue mocnenqHero MomeHTa TMPOU3BOJACTBA in iure
nmMmeHeM litis contestatio 00bsiCHsIeTCs UcTopudecku. [Ipu JerucakiimoHHOM Mpo-
11ecce MPOU3BOICTBO B TMEPBOil CTAMK 3aKAHYMBAIOCH TEM, UTO CITOPSIIIME CTOPO-
HBI TIPUIJIAIIAIN TIPUBEICHHBIX MU CBUIETENIEl, B CITydae HEOOXOMMMOCTH, TTOM-
TBEPAUTH Tiepe] TIPUCSIKHBIM Cylbeld BCe, UTO OOCYXIAoCh B MX MPUCYTCTBUU.
D10 HasbBaIOCh contestari litem. B ¢opMy/sipHOM Ipoliecce cHayajaa MarucTpar
YCTHO coob1uan hopMyity, KOTopasi 3aHOCUJIach B TIPOTOKOJI, OTKYIAa CTOPOHbBI MOT-
JIA TIOJTy9UTh 3aCBUIETEILCTBOBAHHBIE KOIMMK. DTO NEHCTBUE HA3bIBAJIOCH ITO-CTa-
POMY KOHTECTallMeil cropa.

MoOMEHT KOHTeCTallMM CIopa YCTaHABIMBAI IPOLIECCYaTbHOE OTHOLIEHUE
MEXIy CIOPSIIIMMU CTOPOHAMU U TeM CYJIbeid, KOTOPbIii HazHaueH B hopMyJie st
pazbopa nena. ITpouece cunrancs Teneps res in iudicium deducta, lis inchoata. Ca-
Masl XKe actio — MCK IpeKpaIail CBoe CyIIeCTBOBaHME, TaK KaK HACTYITAJIO ITPOIIeC-
cyalibHOE TorailieHue ucka. Vcrell yxke He Mor 6oJiee 1o TOMY Ke MPeaMeTy BTO-
PUYHO OOpaTUTHLCS K TMPETOpY C TpeOOBAaHUEM IPEJOCTABUTH €My HOBYIO (hopMyITy
WCKa.

Tait (4. 108) roBopwur:

Nam qua de re actum semel erat de ea postea ipso iure agi non poter-
at. - Begb neno, no KOTOPOMY 0AWH pa3 rnpoun3BeaeHo Oblio pa3bupa-
TeIbCTBO, B CUJTYy CAMOI0 3aKOHa HE MOIJ10 BITOC/1€ACTBUM pACCMAaT-
pnBaTbCs BHOBb.

KBUHTHIMAH TIepenaeT 3To NpaBWiIo B Takoi (opMyauposke: bis de eadem re
ne sit actio — ABaXIbI 110 OMHOMY JIeJTy HEIOITYCTUM MCK, a Takke bis de eadem re
agere non licet (Declam. 266). B xmaccuyeckoM mpaBe KaxkIblii MPOLECC TOJDKEH
ObL1 3aKaHUMBAThCSl B OMpEIESIEHHbI CpoK mocie litis contestatio cyneOHbIM pe-
menueM. Lex Iulia iudiciaria B Hauane npuHuumnara ycraHoBun misi Beex iudicia
legitima cpok peureHust B montopa roza. Iudicia imperio continentia (1. 49) nomx-
HbI ObUTA 3aKaHUMBATHCS B TEUEHUE CPOKA CITY>KObI TOTO MarucTpara, mpu KOTopoM
OHU OBbUTM HAyaThl.

[IpoueccyanbHoe moraiieHue AeUCTBYET ipso iure, T.e. Ha MOMBITKY BHOBb Ha-
yaTh MPOLECC MArucTpar OTBeYal OTKa30M AaTh (hopMysy MCKa, a eciiv Obl Jes0
JIOLIIO IO CYIbU, OTBETYMK MOT yKa3aTb Ha NIeiiCTBUE ToranieHust U 06e3 COOTBeT-
CTBYIOITIEl SKCLIETIIMN B hopMyIIe: ero obsi3aHHOCTH dare oportere 6osee He cylie-
cTBOBasIO. 151 TaKOro AEMCTBUST JIUTUCKOHTECTALIMM TPeOOBAIOCH CIIEMyIOlee: a)
iudicium momxHO ObITh legitimum; 6) uck No/keH ObITh TUYHBIM U B) MHTEHLMSI
MCKa IoJDKHA OBITh (hopMympoBaHa 10 ius (in ius concepta).

IpryrHa MOMIOIAIOIIETO JSUCTBUS TIPU JIMYHBIX MCKAX 3aK/I04aiach B TOM,
yTo B (hopMysie actio BOILIOIIAIOCH BCE TIPABO MCTIIA, KOTOpoe (hOpMaJIbHO Tora-
IIAJIOCH JIOBEIEHWEM O MOMEHTa KOHTEeCTallMd McKa. MeXy TeM BelIHBI MCK
BCerza SIBJISIeTCSl TOJIbKO OHOKPATHBIM BHELIHWM TPOSIBIEHWEM MPOTUB OIHOIO-
JIMLIA TIpaBa Ha Belllb, CYIIECTBYIOILIETO MOCTOSIHHO Y HAMpPaBJIEHHOTO MTPOTUB JIIO-
00ro BO3MOXXHOTO HapyILIUTEJISI.



Si vero legitimo iudicio in personam actum sit ea formula, quae iuris
civilis habet intentionem, postea ipso iure de eadem re agi non potest et
ob id exceptio supervacua est; si vero in rem vel in factum actum fuerit
ipso iure nihilo minus postea agi potest, et ob id exceptio necessaria est
rei iudicatae vel in iudicium deductae (lai, IV, 107). - Ecam xe 6bin
rnpeabsiBAEHJINYHbIVI MICK B 3aKOHHOM CYZe 10 TaKow opmysie, KOTo-
pasi 3aK/o4aeT VHTEHUMIO LMBWIbHOIMO npasa, TO ro3AHee He MOo-
XKEeT B CUJTy CaMOro 3aKkoHa 6biTb BO3OYXAEH UCK MO TOMYXe ey, U
10 3TOV NPUYNHE, IKCYENYUN rpeacTaBiaeTCs U3JINLLIHEN,; ECIIN Xe
OyaeT nNpeawbsBieH UCK [HarnpaBieHHbIA] Ha BeLb Wi [OCHOBaHHbI]
Ha ¢akTe, TO B cuy caMoro 3akoHa ro3aHee MOXHO TeM HE MeHee
BECTU MPOLIECC U 110 3TOMH NMPUYNHE HEOOX0ANMA SKCLIEMNLMS O peLue-
Huy fena nav nepeaaye [ero] B cya.

DTOT TEKCT yKa3bIBaeT, YTo B judicia imperio continentia npy BEIIHBLIX UCKAX U
MpY JIMYHBIX MCKaX in factum KOHTecTalus criopa He Toraiiaa ipso iure TpeboBa-
HUsI, TIOYEMY BO3MOKHO TTOBTOpeHMEe McKa. OMHAKO eC/IM MCK KacaeTcs TeX JKe JIUIL
U TOTO Xe TIpeIMeTa, TIPETOp MOr B (hOPMYJISIPHOM TIpoliecce 0Ka3aTh CONENCTBIE,
HO yXe TIyTeM ciiabee AEHCTBYIOILEH SKCIENIMU O MOCIENOBaBIIeM PEeIlIeHUN WIN
0 Tiepeave Aeia B Cyl, a TakKe, eClid He TOCIeNOBAIO PellleHusI, COClaThcs Ha
KOHTECTALIMIO JIeJla U TeM TpeayNnpeauTh BTOPUYHBIN MpoIiiecc.

[leficTBHE KOHTECTALIMU CITOpa MOXKHO OMMCATh TaK, YTO B TTOCJEIHNIT MOMEHT
npoliecca in iure UKCUpyeTcsl BCsi COBOKYITHOCTb 00sI3aHHOCTE OTBETUMKA, U 3a-
Jlaya Cyibl COCTOUT B TOM, YTOObI TOYHO YCTAHOBUTb, YTO MMEHHO JIOJDKEH ObUI
OTBETYMK B 3TOT 3aKJIIOUUTETBHBIII MOMEHT.

MMeHHO 1o 3TOMYy MOMEHTY pellaercsi, ciemyeT i eMmy dare oportere Wid
HMMeeT JI1 OH TpaBo cobcrBeHHocTH (D. 6. 1. 27). Vcten HOJDKeH MONY4UTh BCE,
YTO OH UMeJ Obl, eciy Obl TIpoliecc ObT OKOHYATEIBHO PEIlIeH B MOMEHT KOHTEC-
Talum.

C 3TOro MOMEHTa KOHTECTAllUd Ha OTBETYMKA JIOKUTCS OTBETCTBEHHOCTH 32
rvbenb TpeaMeTa criopa. TpeboBaHUS M 00SI3aHHOCTH, KOTOPBIE 10 KOHTEeCTALIMU
He TepexXOqWIM Ha HACJIEeIHWKOB CTOPOH BCJIEICTBUE YMCTO JIMYHOTO XapaKTepa
3TUX TPeOOBAHU, CTAHOBWIMCH TTOCJIe KOHTECTALIMM MEPEeXONSIIMMU 10 HaCeI-
CTBY Ha 00EMX CTOpOHaX. PUMIISIHE OOBSICHSUIM TOTallleHUe MCKa TeM, YTO KOHTe-
CTalMsl MCKa MPOU3BOMIMIIa OOHOBJISTIONIEE IECTBME Ha 00s13aTebCTBA, MPOMCXO-
IUjla Kak Obl HOBalLIMSI, KOTOPYIO Ha3bIBald HEOOXOAMMOII — necessaria (CM.
n. 358). Ho 310 HEeBepHO, TaK Kak 3a CTOPOHAMM OCTaBaJIOCh IPaBO HE COBEPLIUTD
KOHTECTallMM U HE BbI3BaTh TEM HOBalMU TpeOoBaHUs. OTIMYKMe KOHTECTAllUKU OT
HOBAall UMEETCS] M B TOM, YTO MPU HOBAIIMU TPEKPAIAIOTCS TTOCEACTBUSI TTPO-
CPOYKH, a TaKXKe obecrieyeHre, a MUMEHHO MOPYYMUTENTLCTBO U 3aJI0T, TOTIa KaK Mpu
KOHTECTAIIMK OCTAIOTCS B CUJIE U TIOCJIE/ICTBUS TIPOCPOUKU U pydaTenbeTBa. OTBeT-
YUK Terepb, MOCIe KOHTECTALMU MCKA, JOJKEH TOIBEPTHYTHCS TIPUCYXKACHUIO 1
TAacCUBHO TOMUYMHUTLCS ASHCTBUIO TIpoliecca.

Aliam causam esse novationis voluntariae, alium iudicii accepti multa
exempia ostendunt. Perit privilegium dotis et tutelae, si post divortium



dos in stipulationem deducatur vel post pubertatem tutelae actio nove-
tur, si id specialiter actum est: quod nemo dixit lite contestata (D. 46. 2,
29). ~MHorune npumepbl NokKasbIBaloT, YTO O4HM OCHOBaHUs ObiBalOT
rpyv 06POBOILHONM HOBaLMM 1 APYrue rnpy BCTYMIEHUM B MPOLIECC.
TepsieTcs npuBunervs u3 NpugaHoro v orneku, ecav nocnae passoaa
npuaaHoe TpebyeTcs U3 CTUMYASLUMM UK, 110 HACTYN/IEHNN 3PeJ10C-
T, HOBUPYETCS UCK U3 ONEKU, €C/v 3TO OblI0 CAEMaHO CO crieumasb-
HOWi LIe/1b10; HO HUKTO HE CKa3aJsl, 4T0 3TO OT KOHTECTaLmm Criopa.

Eci oTBETYMK MCTIOTHUT TpeOOBaHME B IIPOMEXKYTOK BPEMEHN MEXIy KOHTe-
cTanyelt u perieHyeM in iudicio, To OH TOKEH ObUT ObI OBITH TIPUCYXKIEHHBIM, TT0-
TOMY YTO B MOMEHT KOHTECTAIIMK €lle CYLIECTBOBAIO MpaBo UcTia. OMHAKO Mpak-
THKA TTOCTETIEHHO TIPU3HAJIA, YTO Cy/IbsI T10 JIONTY CITYKObI JOJDKEH OCBOOOIUTH €TO.
lait cooBIaeT KpaTKoe TpaBmIo cabMHUAHIIEB: omnia iudicia sunt absolutoria (Bce
peLLeHMs SIBJISIIOTCS OCBOOOXKIAIOUIMMMU), €CJTM MPUCYXKAEHUE HE MOXET TOC/Ie0-
Bathb (4. 114).

75. Obecneyenue ucnoHenus peliennst. [1pu vicke, HaNpaBJIGHHOM Ha Belllb,
OTBETYMK JIOJDKEH TIPEICTABUTh OOecTiedeHr e TIPY COICHCTBUM TTOPYJUTENei, 4To
OH BBLITUIATUT TIPUCYKAEHHOE ¢ Hero — cautio iudicatum solvi. Dra cautio cocros-
Jla u3 Tpex Kiay3yn: a) de re iudicata — 4TOo OH WCMOMHUT peiieHue; 0) de re
defendenda — uTo OH OymeT HamlexammM o6pa3oM 3amminartees; B) de dolo
malo — yro oH He GyIeT MOCTYNATh U He MOCTYIAT 3IOYMBIIUIEHHO.

INpy nuuHBIX MCKax OO0SI3aHHOCTH TMPENOCTABNSATH OOecIiedeHre HacTymaia
TOJIbKO B BUJIE MCKITIOUEHUSI TIO OTHOILIEHUIO K TTOI03PUTEIbHBIM OTBETUMKAM (Ha-
TpuMep, KOTOpbie paHee ObUTA 0ObSIBIIEHbI HECOCTOSITETbHBIMI) M TIPU U3BECTHBIX
MpUBMIIETMPOBaHHBIX TpeboBanmsx ([ait. 4. 91. 102). OTBeTYMK, KOTOPBIN U3bSIB-
JISIET TOTOBHOCTb COBEPILUTh KOHTECTALIMIO UCKA, HO HE TMpPEACTaBIsieT TpebyeMo-
ro obecrieueHusl, TIPUPAaBHUBAETCS] K OTKA3bIBAIOIIEMYCsI OT cBoelt 3aiuThl. [1po-
TUB HETO JIOMYCKAaeTCsl HEMEIUIEHHOE TPUHYIUTENbHOE UCTIONHEHWE WM BBOI BO
BJIaieHUe er0 MMYLIECTBOM M TIpoJaXka MOCJIEAHEro ¢ ayKIMoHa.

§ 24. NpowmsBoacTeo in iudicio

Tait coob1aeT, 4To CTOPOHBI MPU JIETUCAKLIMOHHOM TpOLIecce, Mocje Ha3Haue-
HMUSI Cy/IbU, B3aMMHO BBI3bIBAIN IPYT APYTa SIBUTHCS K ITOMY Cyllhe Ha TPETUI IeHb
(Tait. 4. 15). CoxpaHwics J1 3TOT CPOK ST (POPMYIIIPHOTO TIpOIIecca, OCTaeTCs
HEeW3BECTHBIM.

76. JokasbBanue. [lepen Ha3HAUEHHBIM TIPUCSDKHBIM CYIbeil TIpolLiece pa3Bu-
BaJICsl B CBOOOIHOM YCTHOM (hopMe U TIPU TOCTIOACTBE TIPUHIIMTIA CBOOOIHOM OLICH-
KM ITOKAa3aTeJIbCTB. TaKMMU TOKA3aTeIbCTBAMM CIIY>KWIM CBUIETENN, CBEIyIIHe
JI1Ia, OCMOTP Ha MecTe, TOKYMEHTaJIbHbIe JaHHBbIe, TIpucara. CBuaeresieil 00bIK-
HOBEHHO JIONPAILIMBAJIU TIOJ TIPUCSATOM, HO 00SI3aHHOCTH SIBJISITHCS B CYII IS TaUu
nokazanuii 1o FOcTMHMAaHA He CYIIECTBOBATO, KPOME TeX JIMI, KOTOpbIe ObLIN
CBUZIETEIISIMU TIpM (hOPMATBHBIX IOPUANIECKIX caeikax. PereHue criopa 3aBuce-
JIO OT TOTO, TOKAa3aJv I CTOPOHBI CBOM yTBepxkaeHus. [IpenMeTom noka3bpiBaHUS
CITYXKWIU JIMIIb CIIOPHBIE (DaKThl. TskKecTh JoKa3bIlBaHUS — onus probandi — pac-
TpezeNsiyiach B TIpoliecce TaK: MCTell NOJDKeH ObUT JoKa3aTh Te (hakThl, KOTOPHIMU



OH 000CHOBBIBAJT MCK, 8 OTBETYMK — (DaKTHI, Ha KOTOPBIX OH OCHOBBIBaJT CBOM BO3-
paxenust (D. 22. 3. 19. pr.; 44. 1. 1). Orciona cokpailieHHble (OpMYJIbL: actori
incumbit probatio, reus excipiendo fit actor — noKa3bIBaHUWE JIOXMUTCA Ha WCTLIA,
OTBETUYMK, BO3paXkast, CTAHOBUTCS B TTOJIOKEHUE UCTIIA.

O0erM CTOpOHaM JIaBajloCh MPABO TPEACTaBUTh CYIy CBUJETENCil, KOTOpHIC
BBIpA3WJIM coryiacue sIBUThcsl. Eciu cBumeTests OTCYTCTBOBAI, TO IOMYCKAIOCh MPO-
YTeHME TMPUCIaHHBIX UM IMMCbMEHHBIX IMOKa3aHMii — testimonia per tabulas. Ho,
KakK CBUZETeLCTBYIOT ['aif 1 KBUHTMIMAH, TAKUM MTMChMEHHBIM TTOKa3aHUSAM TTPH-
JIABAJIOCh MaJiO BEPHI.

B KauecTBe cBemylIMX JIIOACH MCTOYHUKMA HA3bIBAIOT 3eMJIEMEPOB-arpUMEHCO-
OB, IpUBJIeKaBIIMXCs K criopaM o TpaHunax (D. 10. 1. 8. 1). M3 mocnenHero Tek-
CTa BBITEKAET, UTO B TAKMX e JieJlaX TIPUMEHSIJICS M OCMOTP Ha MecTe. YTIOMMHAeT-
cs1 TakKe OCMOTp Tejia paHeHoro 4ejoBeka (D. 2. 12. 2). Ilpucsra, Kak cpeacTso
pelleHus faea, He MpUMeHsIach, HO JUIS TOATBEPXKICHUS OTACTBHBIX (DAKTOB CYII
MoT 00s13aTh OITHY M3 CTOPOH MPUHECTH TpucAry. Cymby TIOCTYIaId 31eCh 1O CBO-
GOTHOMY YCMOTPEHUIO 1 BBIOMPAIN Ty CTOPOHY, KOTOpast ObUIa M JIydIlle OCBEIOM-
JieHa U 3acTy>XUBasia JOBEPHSI.

77. Pomb cympu. Cynbsi B 3TOM CTalIvMu MPOW3BOJACTBA MOT IMOJIb30BaThCsl COBE-
TaMH JIpy3eii U I0PUCTOB, HO pellieHVe OPUINIECKU 3aBUCEIIO OT HETO U JIOXKUIIOChH
Ha ero OTBETCTBEHHOCTh. [1pM HECKOIBKUX TIPUCSDKHBIX CYIBSIX IEJI0 PEIagoch Mo
OOJTBITMHCTBY TOJOCOB. PellreHre OOBSBIISIIOCh YCTHO U B TPUCYTCTBUM CTOPOH.
He tpeGoBanoch, 4ToObI B pellieHUH MPUBOIWINCH MOTUBBI U OCHOBAaHUS BbIHE-
CEHHOTO pellIeHUS.

BHenHuMy paMKaMu JesITeTbHOCTH Cy[Ibd BO BTOPOM CTamyu mpoliecca Beeraa
ocTaBajiach rnepenaHHasi eMy ot nperopa cropoHamu dopmyna. Cyabst ObUT 00s13aH
TIPUHATD 3Ty TIOCIEITHIO B TAHHOM e (hopMyTMpoBKe, XOTsI ObI OHA M 3aKJTIoYasa
B cebe kakue-11uo0 ommnoKu. OCOOEHHO BaKHO OTMETUTh 3HAYE€HKE OIIMOOK B Tpe-
OoBaTeIbHOM IyHKTe (hopMyiibl (intentio).

OTU OIMMOKNA MOIIM IPOHUKHYTh B (hOpMYJTy TIPM MPOM3BOACTBE in iure, HO
MOCEeACTBUS MX UcTell Hec in iudicio. OHM MOIVIM 3aK/TI0YaThCsl B MPEBBILIEHUN
WM TIOHVXKEHUM TpeOOBaHMI K OTBETUMKY CO CTOPOHBI MCTIa — plus Wid minus
petitio.

IMocnencTBusi yMeHbILIEHWsT TPEOOBAHMIA ObUIM HE CTOJIb TSDKENbI [UIST MCTILIA.
OH coxpaHsuT 3a co0oii MPaBO B3bICKATh B HOBOM MPOIIECCE HEMOTIOMYyYeHHYIO pa3-
HUILLY.

Bornee TsoKesnble TOCTENCTBUSI BIEKIIO 3a COOOM TpeyBelIMYeHUe TpeOOBaHUSI.
D10 NpeyBenMYeHre MOIJIO MPoU30iiTH re, loco, tempore, causa. [TprMepom mpe-
YBEJIMYEHUSI 1€ CIYXKWIO TIPEIbSBICHUE MCKA B CyMMeE, TPEBbILLAIOLICH IeHCTBU-
TeJIBHBIN TOJIT OTBETYMKA, U, CJIEIOBATENIbHO, TIPEyBeIMIeHIE Kacaloch pa3MepoB
camoro TpeboBaHusl. [TpeBbIieHreEM BO BpeMEHU SIBJISTIOCHh TpeOOBaHMe TIaTeka 1Mo
JIOJITY, CPOK KOTOPOMY ellle He HacTynui. [TpeBblllieHre MO MecTy KacaeTcsl MecTa
UCTIONTHEHUST 00s13aHHOCTU. KpenuTop Mor 1o JoroBopy TpeboBaTh, HarpuMep, Tiia-
Texxa gonra B KopuHge, Ho, He Xemas Tyna exaTb, IpeabsIBisil UcK B Pume. s
3TOro OBLIA co3maHa actio de eo quod certo loco, KoTopast hopMyIUpoBaIach 1o aHa-
Jjornd ¢ TpeOOBaHMSIMM ONpeneseHHO cymMMbl, Obuia actio utilis (D. 13. 4. 1)
(cm. n. 61). TlpeTop NpeamchiBal CyIbe YCTAHOBUTDL O0SI3aHHOCTU OTBETYMKA B OI-



pelesieHHOM MecTe, a NMPUCYAUTh K IaaTexy B Pume. HakoHel, npeBbllieHHE MO-
KET KOCHYThCSI U OCHOBaHMI McCKa, HallpUMep, B MCKaX O MpaBe COOCTBEHHOCTU C
€ro pa3uYHbBIMU OOOCHOBAHUSIMU.

78. Ilpeckpummmu. Bcsikoe mpeBbIlIEHUME MCTIIOM I€HCTBUTEJNBHO MpUHAIJIE-
KalMX eMy TpaB BJIEKJIO [Jisl McTua HeBbiroaHbie nocienctsust (Fait. 4. 53). Ilo-
CKOJIbKY OH HE CyMeJl JI0Ka3aTh C IOJHOW OYEeBUIHOCTHIO MPABUJIBHOCTU CBOETO
TpeOOBaHUS, TOCTOJbKY IMPOUCXOIUIO OCBOOOXIEHUE OTBETYMKA, U TPUTOM B
MOJHOM M OKOHYAaTeJbHOU (opMe, TaK KaK MNpeyBeJIMUYEHHBIH TpeOoBaTeIbHBIM
IMYHKT — WHTCHLUA — OKa3bIBaJICA JIOKHBIM W HE NOATBEPXKACHHBIM, a ¢)0pMyna
00s13bIBaJIa CYIbIO B TAaKOM Cllydae OCBOOOAMTH OTBeTYMKa. HavaTh neno BHOBBb
MPETSITCTBOBATIO MCKIIIOYAIOIee NeCTBUE TMOCHeq0BaBIIero pelneHus. YToosl u3-
0exaTb HEBBITOAHBIX TOCJIEICTBUI 3ampoca, CYLIECTBOBAJIO JHILb OJHO CPEICT-
BO — BBECTU B (popMyJly MPECKPUIMUHMIO B MOJb3Y UCTLA, MPEAYNPEXAAIOLIYIO Cy-
b0 O BO3MOXHOCTHU JaJbHEHUIIEro YTOUYHEHUSI UCTIIOM €ro TpeOoBaHUIA.

79. Cynedonoe pemenue. [1pUCSIKHBIN Cyabsi JOJKEH ObLI CTPOrO CJieq0BaTh
YKa3aHUsM, JaHHBIM B (OpMyJie, U BBIPA3UTh YCTHO CBOE CyXJeHHe — sententia,
Kak mnpencrapisiercs aeno — videri sibi. Oco6eHHOCTbIO PUMCKOTrO mpoiiecca Obul
NEHEXHbI XapaKTep TPUCYXKICHUS: omnis condemnatio pecuniaria esse debet
(BcsikOe TIPUCYXAEHUE MOJKHO OBITh NeHEXHBIM). B HEKOTOpBIX ciydasx MarucT-
paT, YMOJHOMOYMBAs CyObl0 K MPUCYXACHUIO B EHEXHOW CyMMe, OTpaHUYUBal
€ro yCMOTpEeHME YKa3aHUEM OMpPeneIeHHON CyMMBbI, CBBIIIE KOTOPOM Cyabsi HE MOT
oneHUTh ucka (lait. 4. 49-52). Tonbko B UMIIEPATOPCKYIO 3IMOXY OTCTYMWJIU OT
MpUHLIUNA 00sI3aTEIbHON NEHEXHOW KOHAEMHAalWU, YCTAHOBUB, UTO €CIU Tpe.-
METOM HCKa SIBJISIETCS ONpeAesieHHas Bellb, TO OTBETUYMK MPUCYXKIAETCS K €€ BbI-
naye.

Mono6Ho litis contestatio B mepBoii cTanmu Mpou3BOACTBA — in iure, pelie-
HUe JeJla cyabeil Bo BTOpoii — in iudicio Biek/IO 3a coboli IMmoralieHue Ipoliecca:
Mpoliecc, AOBEAEHHBI M0 pEeLIeHUs], He MOT ObITh BHOBb HayaT (OTpUIATEbHOE
NeicTBME 3aKOHHOM CUJIbI CyIeOHOro pellieHus ). B oTHOIIeHMH MCTIA K TAKOMY pe-
3yJbTaTy MPUBOJAMJIO AOBEJCHUE Jieja B MEPBOi cTaiuM Mpoliecca A0 JUTUCKOHTE-
craiuu (cMm. 1. 74). Ho 4To Kacaetcst oTBeTYMKa, TO JOBEACHUE Jejia 10 JUTUCKOH-
TecTallMM caMoO MO cebe He CIYXWIO IUIsi Hero MPEersTCTBUEM K BO30OYXIEHUIO B
NajnbHEWIIeM cropa, TOXAECTBEHHOro Yxe paspeuieHHomy. Hampumep, wmexay
JABYMS JIMLIaMU UACT CIIOP O HACJIEACTBE, IMPUYEM YaCTb HaCHeﬂCTBeHHOﬁ MacCChl Ha-
XOIUTCSI BO BJIAJICHUM ONHOTO M3 HUX, YacTb — BO BianeHuu apyroro. lait (D. 44.
2. 15) TOBOpHUT, YTO KaXIBIi M3 HUX MOXET IpeIbsBUTh UCK 0 HacheacTBe (heredi-
tatis petitio) x npyromy. Ho ecnu mo McKy IepBOro BOIIpOC O IpaBe Ha HACJIEACTBO
paspelieH CyaoM B MOJIb3y MEepBOro, a BTOPOl MOTOM MPENbsIBISIET UCK 00 9TOM Ha-
CJIeCcTBE K TIEPBOMY, TaKOW BTOPUYHBIN CYAEOHBIM TpolecC MPOTUBOPEUMI ObI
MPUHIUITY 3aKOHHOU CWIbI CyneOHOTo pelieHus. [aif B MpUBEJEeHHOM MECTe TOBO-
pUMT, YTO IPOTHMB MCKa BTOPOrO MOXKET OBITh MpeabsiBieHa exceptio rei iudicatae.
[aif MOTMBUpYET 3TO 3aKJIIOYEHME TaK: «TeM CaMbIM, YTO CyI MPU3HAJI HACJIEACTBO
3a MHOIi, OHO JIOJIKHO CUMTAThCSI MPU3HAHHBIM HE MPUHAIJIEXAIUM TeOe».

C BBeIeHHEM B MPaKTUKY Ha3BaHHOM 3Kclemuuu rei iudicatae odopMuiIocsr u
y4eHHE O MOJOXUTeJbHOM 3 dekTe cynedHoro pemeHus. [locienHee mpusHaeTcs
IJ1s1 JAHHOTO BOIpoca MeXIy CHOpPSLIMMUA CTOPOHAMU 3a UCTUHY — res iudicata pro



veritate habetur (D. 5. 1. 25) u, Kak TakoBasi, UMeeT JJIsl Y4aCTHUKOB B Jiesie 00sI-
3arenbHyo cury. CymeOHoe peleHre — res iudicata — 3akaHYMBAaeT MPOLIECC U
MOXKET OBITb OCBOOOOMTEIbHBIM WM OCYIUTENIbHBIM. 3aKOHHAs CWia CyaeOHOro
pELIeHMsI OCYILIECTBIISIETCS AIBYMsI CpeICTBAMMU:

(1) Ucriy naercst BMeCTO MpEeXHEro Mcka HOBbI — actio iudicati — Geccriop-
HBII WCK O BBITTOJTHEHWH PELIeHMsI, CoIepKaHNe KOTOPOTO ONPEAEIeHO CyIeOHBIM
pelIeHreM.

(2) Kaxmoit u3 cTopoH aaercs exceptio rei iudicatae, eciv MpoTMBHAsE CTOPOHA
TIBITAETCSI BTOPUYHO BO3OYIUTD PEIIEHHBIN YXKe CYIOM CIIOp.

VYcnoBust TIpebsIBJICHNST 3TOM SKCUEMIIMK CJICAYIOIINe: a) BO30YXICHUE TOTO
ke nputsazaHua (eadem quaestio), Korma OTHICKMBAETCsI TOT XK€ IIPEIMET Ha OCHO-
BaHUU TOTO K€ CaMOro TpaBa, UMEIOILIETO TOXIECTBEHHOE OCHOBaHUE (Harpumep,
KYILUTIO-TIPOAXY, CCyIy, JapeHue); 0) MexIy TeMH ke ruamu (inter easdem per-
sonas). K TeM e MIIaM NPUUYUCIISIOTCS TakKe YHUBEPCATbHBIE WM TaXke CUHTY-
JIIpHBIE TIPEEMHMKY (€C/IM OHM IPUOGPeM cBoe mpaso mnoce litis contestatio).

JanbHeHIIM BBIBOIOM M3 OCHOBHOTO TIpaBWJia ObLIO pacrpoCTpaHeHUE CO-
Jep>KaHUsT CyIeOHOTO pellieHUsT TOJIbKO Ha YYaCTHHMKOB IEPBOTO Mpoliecca U UX
MPaBOIPEEMHUKOB.

80. Hcnommenne pemenmii. Eci OTBETYMK OTpUIIAET 3aKOHHYIO CHITy CyneO-
HOTO pelleHus], OH MOXET ITPOTUB HETo 3aluINaThCs. B Kilaccuyeckyo a1oxy cTo-
POHa, HEIOBOJIbHAS CYIEOHBIM PELIeHUEM, MOIIa MPU HAIMYMU YBAKUTEIbHBIX
00CTOSATENILCTB UCIIPOCUTH Yy TIpeTopa restitutio in integrum (BoccTaHOBIECHHE B
MepBOHAYAILHOE COCTOSTHUE, B JAHHOM CJTydae — MPU3HAHUE CyNeOHOTO pelleHUS
HECOCTOSIBILIMMCS). B mMmepatopckyto 31oxy MOXHO ObUIO CyAeOHOe pellieHHe
003XaJ10BaTh B BBICIIYIO MHCTAHLIMIO (ATeJUISILIMS), OAHAKO C PUCKOM MPUCYKIECHUST
B JIBOMHOM pa3zMepe B Cllydae TIPOUTPHIIIa eia. Fcim ke OTBeTYMK He 3allvIaeT-
Csl M He TUIATUT, UCTeLl MOXET MPOM3BECTH MPUHYAUTEILHOE B3bICKAHUE C TIOMO-
1plo actio iudicati (cm. n. 79).

B3bickaHue MOIJIO UMETh JIMUHBIN XapakTep (coaep:kaHue DOJKHUKA Tof, ape-
CTOM JIO yIUIaThl WJIM OTpabOTKM JojiTa — executio personalis) WM e MMYIIECT-
BeHHBbII1 Xapakrtep (venditio bonorum, cp. . 71). B mocneneM ciydae KpeauTophbl
BBOIWINCh BO BJANCHWE MMYIIECTBOM JO/DKHMKA (TaK HasbiBaeMas missio in
bona). CrycTsi HEKOTOpoe BpeMsl OHU BBIOMpATM U3 CBOEH cpeibl magister bono-
rum, KOTOPbIA MpoaBai UMYILECTBO NOJDKHUKA ¢ ayKiiMoHa. [Tokynatens (emptor
bonorum) cTaHOBUTCS COOCTBEHHUKOM KYILJICHHOTO MMYIIECTBA, 1 BMECTE C TeM
00s13aH YIUIAaTUTh JOJITU JOJDKHUKA (B IIpeaeiaxX IMOKYITHOM HeHbI MMYILIECTBA).

§ 25. BoccTaHOBNIeHUE B NpexHee COCTOsSIHMe

(pecTutyuus)

81. Ilonsve pecrurymm. Kitaccudeckoe mpaBo He 3HAIO OOXKATIOBAaHUS CY-
JIeOHOrO pellieHUsT B COOCTBEHHOM CMbIc/ie. OIHAKO CTOPOHA, HEIOBOJIbHASI Cyne0-
HbIM pellieHMeM, MOIJIa MPOCUTD Y MpeTopa restitutio in integrum, BoccTaHOBNEHUS
B MEPBOHAYATBHOE MOJIOXKEHUE, T.€. MPOCUTh 00 YHUUTOXEHUM HACTYMUBLIMX
IOPUAMYECKUX TIOCIIEACTBUIA. DTO CPENCTBO 3allUThI aBaJIOCh TIPETOPOM HE TOJb-
KO TIPOTUB CyIeOHOIO pellieHus], HO U B psijie IPYTHX CIyvaeB, KOraa Mo o0CTosi-
TEJILCTBAM JIeJIa TIPETOP HE CYMTal BO3MOXHBIM CTPOroe TMPUMEHEHUE OOLIMX



HopM mpaBa (cMm. 1. 82). IIlpuMeHeHre 3TOro 3KCTpaOpAMHAPHOIO CPEICTBA IIPO-
M3BOIWJIOCH KaK IO MPOCKOE CTOPOH, TaK U MO0 COOCTBEHHOMY YCMOTPEHMIO Maru-
CTpaTa B LIeJISIX 3allMThl BEPXYIIKUA TOCIMOICTBYIOIIMX KJIaCCOB.

82. OcnoBanusi pecturyim. {7151 mpuMeHEHUS! PECTUTYIIMY TPeOOBAIUMCh TPU
YCITOBUSI:

(1) Hammume wuMyILECTBEHHOrO WIM HeuMyllecTBeHHoro yiiepba (laesio),
TIPUYMHEHHOTO ACHCTBUEM WM YITyIICHUEM.

(2) Hanmyuue y mpocuTesisi ONMpaBabIBAIOIIET0 PECTUTYLIMIO OCHOBaHus1 (iusta
causa), Kak-To: a) minor aetas (MeHee 25 iet); 6) quod metus’ causa; B) error (pen-
Ko0); dolus malus (uaire); r) BpeMEHHOE OTCYTCTBUE (B IUICHY M T. II.).

(3) CBoeBpeMeHHas1 mpockoa.

83. JleiictBue pecturymum. JIeiicTBUE pECTUTYLIMU 3aKJIIOYAIOCh B TOM, YTO
OHa JINIIAaJa CYITbI (DAaKT, TIPUBESALINIA FOPUINYECKHE OTHOIIEHHUS K CYIIECTBYIOLIE-
MY COCTOSTHMIO, ¥ BOCCTaHABJIMBAJIa MPEXKHEe COCTOSTHUE 3THX OTHOILICHUIA.

Hcrell, noayduBIIMiA PECTUTYLIMIO, JODKEH ObLT BEPHYTh OTBETYMKY BBITOMY,
MOJTyYEHHYIO OT TOTallleHKsI FOPUAMYECKOrO OTHOILIEHUS, HalIpUMep, TIOKYIIaTeIb,
TTOTYYMBIIMIT 0OPATHO YIUTAYeHHYIO IIeHy, 00s13aH BepHYTD IPOAABLYY KYTUICHHBI
TOBap.

[Tpy npUMeHEeHUU PECTUTYLIMK MPOTUB CyAeOHOTO pelleHusT pelleHre CunTa-
JIOCh HECOCTOSIBIIIMMCSI M HAYMHAJICST HOBBIIA TpoLIecC.

§ 26. MpoueccyanbHoe NpepcTaBUTENbCTBO

84. TlepBoHauanbHOe HeoNyleHre NpeacTaBUTeIbeTBa. CTOPOHBI B TPaKIaH-
CKOM TIpOIIecce JIOJITO He MOIIM BO3J/IaraTh Ha TPETHUX JIMIL 3allUTy CBOMX MHTEpe-
coB. OHU OKHBI ObUM BbICTYNaTh IndHO. U Tait (4. 82), u FOctunuan (1. 4. 10)
YIBEPKIAIOT, YTo Hekoraa (olim) npusHasaiock mpasmwio: Nemo alieno nomine lege
agere potest — HMKTO He MOXET MCKaTh 110 3aKOHY OT 4y>koro umeHu. B MHcTuty-
msix KOctuHuaHa maeTcst KpaTKyid OU4epK MCKIIOUEHUI 13 3TOro IpaBWiia 1 ITOCIe-
JYIOLIMX cMsIrdeHuit. Jlomyckanoch BHICTYIUIEHHE TpeACTaBUTENei pro populo — 3a
Hapon (BbICTynan magistratus), pro libertate — 3a cBoGomy (assertor libertatis) u pro
tutela — no oreke (tutor — onekyH). 3akoH T'octiwms (okoso 175 1. go H.3.) mormy-
CTWJT TIPENCTABUTENILCTBO Ha CYZIE 3a JIMII, TIOMABIIMX B TUIEH WA OTCYTCTBYIOLIMX ITO
nenam rocynapctsa. [Tpu dopMynasipHOM Tpoliecce MpeACTaBUTENIbCTBO OTCYTCTBYIO-
MX U OONBHBIX AOCTUTATIOCH MyTeM BBEACHMsI (hOPMYS C TMEPECTAHOBKOM MMEH.
MmenHo B uHTeHIIMU (hurypupoBaio uMs mpeacTtasisiemoro jauia (dominus litis),
a B KOHIEMHAILIM — WM TIPOLIECCYaTbHOTO TnpencraButesst. CyneOHbIl MarucTpar
OTaBaT MPUKA3 MPUCYAUTD MOCIEIHEr0 WK (€Cr MPENCcTaBUTeNb ObLT CO CTOPOHBI
UCTI[a) — TPOTUBHYIO CTOPOHY B MOJB3Y MpeacTaButens. KoHeuHo, 3To ObLIO elle
He TIOJTHOE CyIeOHOe MPEeCTABUTEILCTBO, HO MPETOPCKOE TIPaBO 3TUM JAJI0 TOTYOK
JAIbHEMIIIEMY €TI0 Pa3BUTHIO.

85. Jlonymenue cognitores u procuratores. CHavyajga pr3HAHO ObLIO JIUIIIH
Henpsamoe TIPENICTaBUTENbCTBO, T.€. BBICTYIUIEHUE JIUIA B Tpoliecce He OT UMEHU
MPENICTAR/ISIEMOI CTOPOHBI, & OT COOCTBEHHOI'O UMEHU TMPECTABUTENSI, OJHAKO 32

OTtHocuTenbHo metus, error, dolus malus cMm, Huxe nn. 383, 387, 390.)



cuet iepBoii. OCHOBaHMEM MOMYIIIEHUS 3TO (hOPMBI TIPEICTABUTENTBCTBA CITYKIJIA
HECTIOCOOHOCTh BBICTYTIATh B TIPOIIECCE PSITa JINII, B CHJIY BO3PACTa, MOJIA, COCTOSI-
HUS 3I0POBbsI U APYTMX MPUYMH, M TaKas e HeCITOCOOHOCTb TOPOICKUX OOIIUH
M KOpIIOpalMii, KaK TaKOBbIX, Y4aCTBOBATb B IPaXJaHCKOM 00OpOTE B KauyecTBe
HOCUTEJIeH TpaB TOPOIOB M JAPYTMX KOJUTEKTUBOB. MHTepechl yKa3aHHBIX KaTero-
puii JIATT B TIPOTIECCaX TIPEACTABIISITA OTIEKYHBI (PM3MUEeCKUX JIUTI, aTeHTHI M CUHIV-
KU TOPOJICKUX OOIIH.

MHCTUTYT NIpeCTaBUTENTHCTBA TIONYIWIT TIPU3HAHUE TIO CYITIECTBY B (hOPMYJISIp-
HOM TIpoliecce. 3/1ech TPEACTABUTENN BIIEPBbIE OTKPBITO BBICTYMAIN YK€ CO CTO-
POHBI J€ECTTOCOOHBIX JIMLL TIOJ, UMEHEM KOTHUTOPOB (cognitor). OHU MpUHUMAIN
9TO0 TIOPYYEHHE OT 3aAMHTEPECOBaHHOM cTOpoHBI — dominus litis — 1 HasHavaIKMCh
TIoCTIeHeH in iure, TyTeM 0oOpaIeHusI K TIPOTUBHOM CTOPOHE C YCTAHOBICHHBIMU
CIIOBaMU: «Ha3Hayalo Tebe KorHurtopa» (tibi cognitorem do). IlpucyrctBus mo-
CJIEZTHETO TIPM 3TOM He TpebOoBaJIoCh, HO €ro 00513aHHOCTU HAYMHAIMCh C MOMEHTA
COCTOSIBIIIETOCSI COTJIAIIICHHST O €TI0 JOIYIIeHU! K Tiporieccy. JarbHelmM pa3Bu-
THEM TIPEICTABUTENILCTBA M OojIee MPOCTOi ero (popMoii ObIIIO Ha3HaYECHHUE TIPO-
LIECCYATBHOTO TIPEICTaBUTENIST — IpoKyparopa (procurator ad litem). JlocrarouHo
ObLIO MpenBapuTebHOTO He(OpPMaTLHOTO MOPYYeHHUs, a MHOTIA Aaxe (hakThuyec-
KOTO BBICTYIUICHWsI 0e3 TIOpydeHWs, B KavyecTBe BEAyIEero neia (negotiorum
gestor'a — cum. n. 555), aBHBIM 0Opa3oM Ha CTOpPOHE OTBeTYMKa. IIpeTophbl Imo-
OyXIamM TaKUX MPOKYpaTOpOB M WX JAOBEpUTENIe 3aKiIodyaTh CTUTYJISIMU O TIO-
cenytoieM onoopeHnu — cautio de rato — ux aetictBuii. Kak ckazaHo, npotec-
cyanbHast (popMyJia COCTaBIISUTIach BCETIA TaK, YTO PellleHHe BBIHOCWIIOCH Ha MMS
TIPENICTABUTEISI, KOTOPBII MOJDKEH OBLI, B CBOIO OYepe/lb, TIePeiaTh UCTITY BCE, UM
noixyyeHHoe. [IpeacraBuTeb OTBETYMKA, HAOOOPOT, MOT TPeOOBATh OT IIPEACTAB-
JISIEMOTO BCETO YIUTAYeHHOTO MM 10 PEIIeHUIO B TIONb3y McTIa. [To3nHee npencras-
JisieMblii BHelTHe o(opMIIsUT MOJNIOKEHWE CBOMX MpeacTaBuTesieil (000oMX BUIOB)
TyTeM 3aHEeCeHWsI B CyICOHBIN TIPOTOKOJ WM TIOCBUIKOM TMMCHMEHHOTO COOOIIe-
HMSI TIPOTUBHOM CTOpPOHE. AHAJIOTMYHO HAa3HAYAJIMCh areHThI U TIPECTaBUTE IO~
pornckux o6uMH. JlomylieHue MpsIMOro MPOLIECCYaTbHOTO TMPEICTaBUTENLCTBA
0OYCIIOBITMBAIOCH TIPEXKIIE BCETO YCIOXKHEHUEM XO3sIiCTBeHHOM ku3Hu. Ecmm mpu
HEPa3BUTOM 0DOPOTE XO3SIMH JIMIHO BEIET CBOM JIeNia M JIMIHO BBICTYIIAET B CYIIE,
TO MO Mepe Pa3BUTUSI TOPTOBIM KYIIell 3aKJIIoYaeT MHOTOYMCIIEHHBIE CHETKU
1 Y4acTBYeT B psifie mpolieccoB. Y HemomnyleHre NpeacTaBUTeIbCTBA SBISIOCH Obl
CTECHUTETbHBIM [UTST 000pOTa KPYITHBIX PaOORBIIaNeIbIICB.

Oco0yto ¢opMy MpeACTaBUTENBCTBA COCTABISIM MPEACTABUTENN 32 COOCTBEH-
HBII cyeT, procurator in rem suam — ¢dbopMa, U3IaBHa YIOTPEOISBIIASICS TIPU Tie-
pemave TpeGOBAHUI TIPEKHUM KPEIUTOPOM HOBOMY (cM. h. 364).

86. Advocati. Jlormyckanuch TakXke K YCTHOMY COAEHCTBUIO CTOpPOHAM,
0e3 TpeICTaBUTEIBCTBA B COOCTBEHHOM cMbIcie, advocati, n3dupaeMbie OOBIYHO
CaMUMU CTOPOHAM.

§ 27. UHTepaAUKTHOE NPON3BOACTBO

87. IloHarne MHTEPIMKTHOIO Mpou3BoacTBa. Hapsimy ¢ OObIMHBIM MCKOBBIM
TIOPSITKOM PAacCMOTPEHMSI YacTHBIX cropoB (ordo iudiciorum privatorum), cyiect-
BOB&JI0 0CO00E MHTEPAMKTHOE MPOU3BOACTBO. OHO OTIMYAETCS] OT OOBIYHOTO UC-



KOBOTO MOpsIIKAa PACCMOTPEHMSI YaCTHBIX CIIOPOB TEM, YTO CYyAeOHBI Marucrpat
34€Ch BbBICTYNACT UCKIIOUYUTCIbHO KaK HOCUTEIIb BBICILIEI BJ1aCTH, M3ZLalOU.llAﬁ npu-
Kasbl M0 OTHOILEHUIO K rpaxaaHam. MHTepIuKTbl U3peBiie U3IaBaUCh IIPETOPOM
Mo pacciegoBaHuM aeia. [103TOMy MHTEPAMKTHI ObLIM OGe3YCIOBHBIMU KATErOpH-
YEeCKMMHU MpUKa3aMM, CAaHKIIMOHMUPOBAaHHBIMU LiTpadamMu u B3sTHEM 3ajiora. MH-
TEPAUKTHOE NPOU3BOACTBO ObLI10 MPOSABICHUEM aﬂMMHMCTpaTMBHOﬁ BJ1aCTu Ipe-
TopoB. B kimaccuueckom mpase ([ait. 4. 138) MHTEpAUKT MpeTopa CTal YCIOBHBIM
MPUKA30M, KOTOPBIM HAYMHAJI0Ch 0CO00€ MHTEPAMKTHOE MPOu3BoacTBO. OHO MOT-
JIO CTaTh 0a30il M MOCJEAYIOIIEro CyneOHOro pa3douparenbCcTBa, MEPEUTH U3 00-
JIaCTU yIpaBJeHUsSI B 00JIaCTh IOPUCIMKIMU. DTOT aKT MPUHMMAJICS MarucTpaToM
JUTSI CKOpeiillIero pa3peleHusl YaCTHBIX CIIOPOB MO MPOChOe OMHOM M3 CTOPOH.

88. Buapl unrepaukToB. CMOTpPsI 1O TOMY, OOpallajics JIM UHTEPIAUKT K OJHOI
WIN 06erM CTOPOHAM, Pa3INyalich MHTEPAMKTH MPOCTHIE U IBYCTOPOHHUE — SiM-
plicia, dup]icia. Jlajee MHTEpOUKTHI OBIBAIOT WJIM 3alpeTUTeNbHBIC (prohibitoria),
WM BoccTaHOBUTeNbHbIe (restitutoria), wam npeabasutenbHble (exhibitoria). Tonb-
KO 3aTIPETUTENbHbIC MHTEPAMKTHI ONpPaBABIBAIOT cBoe HasBanue (interdictum — 3a-
rpeuieHre), HO PUMJISTHE TIPUMEHSITM 3TOT TEPMUH U K JIBYyM APYTMM KaTErOpUsIM.

3arnpeTuTebHble MHTEPAUKTBI 3aMpeliany onpeaeieHHoe OTHOUIEHUE 1 moBe-
neHue. Ciofa OTHOCUJIMCh MHTEPIUKTHI, 3arpeliaBliie HaCUJAbCTBEHHO HapyllaTh
cylIecTBylolllee BiaageHue — vim fieri veto.

BoccraHOBUTEIbHBIE MHTEPAMKTHI ObLIM HaMpaBjieHbl Ha BO3BpallleHUe KaKoii-
HUOYIb BELIU OTAEIbHOMY JIMIY WJIM Ha BOCCTAHOBJEHME MOBPEXIECHHOTO My0-
JIMYHOTO COOPYXeHMs. BHEIIHE OHU BHIPAXAKOTCS CJIOBOM restituas — «Tbl JOIKEeH
BOCCTAHOBUTb».

HakoHel, npeabsiBUTEIbHbIE MHTEPAUKTHI TPEOYIOT MpeabsBleHuUs iuia (pa-
6a, yieHa ceMbU) WU JOKYMEHTA M CJIOBECHO BbIpaxaroTcsl cloBamMu €um, eamve
exhibeas — «mpencraBb ero wiM ee». TpeOGoBaHME NMPUKA30B ObLIO HAIpaBIeHO Ha
Oe3oTyaraTeJbHOE MCIIOJHEHME — Ha [azax y mnperopa. BoccraHoBuTeNbHBIE
U MpeabsiBUTEbHbIE MHTEPAUKTHI BCeraa ObUIM OMHOCTOPOHHHU, a 3alpPeTUTEIbHbIE
MOTJIM OBITh U ABYCTOPOHHUMHU.

B xiaccuueckylo 3MOXy MHTEPAMKTHOE MPOM3BOACTBO OCTABAJIOCh yHOOHBIM
M OBICTPBIM CIIOCOOOM aIMMHUCTPATUBHOM 3alIUThl MHTEPECOB BEPXYIIKMU Kiacca
paboBianenblieB, KOraa OOMylleHUWe CcyneObHOro pasoupaTebcTBa SIBUJIOCH Obl
CJAUIIKOM MEUIEHHBIM WM IM04YeMYy-T1M00 HeymoOHbiM. OHO MMEJNO 3TO TpPEeUuMy-
LIECTBO JaXe B CPaBHEHUU C MPETOPCKUMM MCKaMU, OCHOBAaHHBIMU Ha 0CO00 MpU-
3HAaHHBIX (DaKTax — actiones in factum.

89. JleiicTBue mHTEpAMKTa. D (PEeKT MHTePAMKTA 3aKI04Yaacs B TOM, YTOOBI
NPOTUBHUK HEMEIAJCHHO ITOBUMHOBAJICA €My, HE€ ocCnapuBas (baKTOB, YKa3aHHBbIX
B UHTEPAMKTE, U HE yTBEPXKIasi, 4TO ObLI HapyIIEH 3alpeTUTeJbHbIA UHTEPIUKT.

Ecan JINIO, NPOTUB KOTOPOIrO BblAaH MHTEPAMKT, HE BbIXOJA OT NpETOopa, OC-
[apUBAJIO0 MHTEPAMKT U TpeGOBalo HaszHaueHus cyabu (arbiter), ato TpeboBaHUe
yaosieTBopsiioch. CyneOHoe pa30oupaTeabCTBO MOTJIO MPUBECTU MM K MOATBEPXK-
JNIEHWI0 UHTEPAMKTA (M TOrJa OH M3 YCJIOBHOTO MpHKasa IMpeBpallaics B 6e3ycioB-
HBbIi1) UK onpaBiaHuI0 oTBeTYMKa. Ecim cynapsi moAaTBepkaal MHTEPAMKT, a OT-
BETYMK BCE-TAKU He MOMYUHSIICS, Cylbs MPUCYXAal €ro K JeHEeXHON cymme,
omnpefesiBIIeicss MCTIIOM TOA Tpucsroit. Eciau auiio, mpoTMB KOTOPOTO BbIIAH
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WHTEPIUKT, YXOOWIO OT IIpeTopa, He MoTpeOoBaB Ha3zHaueHMs arbiter, a MHTEpP-
IIMKTY BCE Xe He MOBMHOBAJIOCH, TOIA MCTELl BbI3bIBAJT OTBETYMKA K 3aKJIIOYCHUIO
JIOTOBOPA O TOM, YTO €CJIM OTBETYMK OKAXKETCSl HEMpPaBbIM, TO OH YIUIATUT WCTILY
mTpad; co CBOEW CTOPOHBI M MCTEIl JaBT 00S3aTENILCTBO YIUIATUTL OTBETUMKY
mrpacd B ciIyyae CBOEi HENpaBOTHI.

OTH 1Ba TOroBOpa Ha3bIBAIMCh sponsio et restipulatio. [TepBeiii mopsiIok (¢ Ha-
3HauYeHKMEM arbiter) HasbIBaJICSI IPOM3BOIACTBOM sine periculo (T.e. 6e3 pucka Irpa-
¢da), Bropoii — cum periculo (c puckoM mrpada).

§ 28. KOrHMIMOHHOE IPOM3BOLCTBO

90. Bo3HuKHOBeHHe KOTHMIIMOHHOTO npou3soacTea. C I B. H.3. Marucrparsl,
He pacrojiaraBllive IOpUCIUKIIMEN, cTaM moiydaTh ius cognoscendi, TpaBo pe-
marh Aena 6e3 nepenaun ux B cyd. Cioma OTHOCHIIMCH Jieyia 1o (huaenKoMuccam
(cm. n. 273), ycTaHOBJIEHMIO Tpoxona, 6aHKoBckuM onepanusim (co 11 B.) u ap. Ta-
KO€ TPOM3BOJICTBO TOJTYyYMIO OCOOCHHOE pa3BUTHE B PyKax MPE3eCOB U MYHUIIM-
MaTbHBIX MAarucTpaToB PUMCKUX MPOBUHIIMKI. BemomMcTBO 3TMX MarmcrpatoB Bce
YBEJIMUMBAIOCH; UX PEIIEHUs MPOCTUPAIMCH CHaYaJla TOJIbKO Ha UMYIIECTBO, a IT0-
TOM M Ha JMYHOCTh OTBETYMKA. 32 3TOM amMUHMCTPATUBHOM (popMoOii cyma yTBep-
JWJIOCh Ha3BaHUe cognitio extraordinaria. HauuHas ¢ cepenuns 111 B. H.3. KOrHU-
LAOHHOE MPOM3BOACTBO CTajJo OObBIYHBIM, a ¢ koHua III B., B cBsA3M
C COCPEIOTOYEHMEM BJIACTH B PyKaxX UMIIEPAaTOPOB, OHO OKOHYATEJIbHO BBITECHUIIO
(opmynsipHoe. [lepexogHOi CTYMEHBIO MOCTYXXWIM CIyyal BOCCTaHOBJIEHUS
B IIPEXHEE COCTOSTHUE (PECTUTYLIMS), KOTIa CaM MarucTpar MpoU3BOAMI pacciieno-
BaHMe Jiesl. B ciydasix, Korma npy BOCCTAaHOBJIEHUU B MPEXHEE COCTOSTHUE OTBET-
YUK JOJDKEH ObUI BBIMJIATUTH YTO-HUOYAb B TOJIb3Yy MCTLA, CyAeOHBII Marucrpar
MOT caM HEeIOCPEJCTBEHHO MPUKAa3aTh OTBETYUKY BBIMOJIHUTD 3Ty 00SI3aHHOCTb.

91. Oco0eHHOCTH KOTHULIMOHHOTO NPou3BoacTBa. [1p1 KOrHUILIMOHHOM ITPO-
U3BOJCTBE CYIEOHBI MarvcTpaT U Cylbsl CIUIUCh B OAHOM Jivlie. BbI30B B cyn Ha
OInpee/IeHHbI IeHb — evocatio — BOILIeN B KPyr aIMUHUCTPATUBHBIX MOJTHOMO-
YUl CybM, U1 HUKTO HE MOT YKJIOHSATBCS OT SIBKM K CylIeOHOMY pa30upaTesibCTBy.

BaxHol 0COOEHHOCTBIO KOTHULIMOHHOTO MPOW3BO/ICTBA SIBUJIACH OPraHU3alvs
3a0YHOTO TIpou3BoacTBa. Mcrell, rmpu HesiBKe OTBETYMKa, JAOIYCKAICs K J0Ka3a-
TEJIbCTBY CBOMX IPaB, M pellieHe BhIHOCWJIOCh HA OCHOBAHUM COOTBETCTBYIOIIETO
Matepuasa. OCHOBBIBAJICS TAKOW MOPSIIOK HA HEMMOBUHOBEHUM OTBETYMKA MPUTJIA-
meHuto (contumacia), rmocieaoBaBIIEMY OT MMEHM CyIeOHOro MarucTpara. DTo
MPOM3BOJCTBO MPEIOoNarauo, Yto MpurialiieHe ObUI0 OKOHYATEIbHBIM U COTIPO-
BOXIIAJIOCh YKa3aHMEM, UTO HesiBKA MOBJIEYET 3a cO00i pa3pelieHue nena 6e3 yua-
ctus1 otBeTynKa. HesiBka mcTiia ocTaBiisiia aejio 6e3 pa3pelieHus..

KornuunoHHoe Mpor3BOACTBO OKOHYATEIBHO YCTPAHUIIO Pa3/ie/ieHH e MPoLec-
ca Ha niBe craguu. Jleno oT Hayaia 10 KOHLA Bel OMH MarucTpar — rocyaapcr-
BEHHbII YMHOBHUK. OTrnan (popMysibl KUCKOB U cyneOHbIe qoroBopsl. 1o cyiect-
BY MCUE3JI0 3aCBUIETEILCTBOBaHME criopa in iure. B mpase IOctuHuana K litis
contestatio MPUpPaBHUBAICS MOMEHT, KOTJa CTOPOHBI BCTYMald B TEPBBIA pa3
B YCTHOE COCTsI3aHUE MO criopHoMy aeny. Konctutyimst 202 1. H.3., HO-BUIUMO-
My, CTOMT Ha Toii ke Touke 3peHust (C. 3. 9. 1). Hukakux ornpezaenaeHHbIX ¢hopM
KOTHUILIMOHHOTO TPOU3BOJICTBA YCTAaHOBJIEHO He Obl1o. CpecTBa 10Ka3aTe/bCTBa



TIPUMEHSIJTUCH TE XK€, YTO M B KJIACCMYECKYIo 31oxy. PellieHue nena He TpeGoBajio
HETPEMEHHO MPUCYXIEHUS K JEHEXHOI OLIEHKE, a MOIJIO MPSIMO HAIPaBJISThCS
Ha BbiIauy Bemy {(condemnatio ad ipsam rem, cm. 1. 80). VcnionHeHue cyne6HOro
pellIeHUs TIepecTalo ObITh YACTHBIM JEJIOM, a BXOAWIO B KOMIIETEHLIMIO CyleGHO-
ro marvctpata. OH pacrioyiarai HeOOXOAUMBIMU U JUIS 3TOTO CPEACTBAMU — BO-
opy:XeHHoIi croii (manu militari).

YUHOBHUK, pa30MpaBIInii MPOLIECC, MOT 3aMEHSTh ceOs1 OCOObIM CIelalb-
HbIM cynbeil — iudex pedaneus.

§ 29. MepH IPOTUB HEOCHOBATENBHOT'O

OTPULIaHNA MICKa I HEOCHOBATEJIPHOI'O IIDEN'BbABIIEHNIA MICKa

92. Mepbl IPOTUB OTBETYUKOB, HEOCHOBATEILHO OTPUILIABIINX MCK, (haKTHU4e-
CKU BCell TSDKECTBIO JIOXKMIMCH Ha OEIHSIKOB, HEe MMEBIIMX BO3MOXHOCTH cOOpaTh
WIM COXPaHUTh T0Ka3aTe/IbcTBA, HO, KOHEYHO, He Ha 3HATHBIX JIUI. B mpuHIIMme
OTBETYMK, HEOCHOBATEJIBHO OTPHWIIABIIMI NPUTI3aHWS WMCTIA, TUIATWI InTpad
Y TIPUCYKIAICS B IBOMHOM pa3Mepe TpeOoBaHUs — cum poena. B HekoTopsix city-
YasiXx OH IPUHYXIAICS K 3aKIIOYEHUIO AOIOJIHUTEIbHOIO IITpadHOro Corialie-
HUsI, TI0 KOTOPOMY OH, B CJIy9ae CBOETO IIPHCYKICHUS, TOJDKEH ObUI MPUILIATUTH
YacThb CITOPHOM CYMMBI, OOBIYHO TPETh — IPU MCKE, HaIpaBJIeHHOM Ha TpeboBa-
HHE OTpeNieJIeHHOM CyMMBI 3aliMa, a TIPY JOTOBOPE MOATBEPXKIACHUS J0JTa — I10-
JIOBUHY CYMMBI JIOJITA.

...adversus infitiantes ex quibusdam causis dupli actio constituitur,
veluti si iudicati aut depensi aut damni iniuriae aut legatorum per
damnationem relictorum nomine agitur; ex quibusdam causis sponsi-
onem facere permittitur, veluti de pecunia certa credita et pecunia con-
stituta; sed certae quidem creditae pecuniae tertiae partis, constitutae
vero pecuniae partis dimidiae (lai1. 4. 171). - ...npoTnB oTnuparoLLmX-
CS1 N0 HEKOTOPLIM fies1aM yCTaHaB/IMBAETCS UCK B IBOVIHOM Pa3mepe,
HanpuMmep, Mo uckam, nNPeabsBAEHHbIM B CUJ1Y COCTOSIBLLUErOCS Mpu-
CyX/1eHWsl, Ha OCHOBaHUW MPON3BELAEHHbIX PACXOAOB, 10 yObITKAM 13
obuabl, 3n1eraToB, OCTaBJIEHHbIX B 1OPSAKE BO3J10)XKEHUS1 06513aHHO-
CTU; MO HEKOTOPbIM Ae€/1aM pPaspeLuaeTcsl 3aKio4eHNe CrioH3uu, Ha-
npumep, 06 onpeaeneHHoOV CyMMe 13 3arima v rno noaTBepXAEeHHOMY
J0JIry; HO 1Py 3TOM 10 OrpeaesIeHHOV CyMMe 13 3arima CrioH3us 3a-
KJ1ro4aeTcsd Ha TPeTblo 4acCTb, 10 NoATBepP>XXAeHHOMY AOJIr'y— B 0~
JIOBUHHOMpPAa3mepe.

3HauMTEIbHOE YMCIIO UCKOB B CIIy4asix MPUCYXIECHUS, BICKIO 3a coOoi 1yist
IIPOMIPABLLEro OTBETYMKA elle U rpaxuaHckoe 6ecuectre (infamia') — Tak Gbuto
npM actio pro socio, mandati, furti u ap. Bo Bcex 3TUX clyyasx MPUAABAIOCH MAJIO
3HAUEHUsI TOMY, JIEMCTBOBAJT JIM OTBETUYMK, OyIydd yBEpEHHBIM B CBOEM IIpaBe,
Wi 6e3 TaKOTro yOeKIeHYsI.

06 infamia cm. n. 126



HaoGopor, eciim MCK He BXOMWI HU B OOHY M3 NMPUBEICHHBIX KaTEeTOPUIiA, OT-
BETYWK, TIPOUTPABIIIUI TPOILIECC, HE TONBEPrajicss HUKaAKOMy IITpady, Jaxke eciiv
OH U JICUCTBOBAJI HEJOOPOCOBECTHO.

Hakownelr, uctel, B CllyJasix, KOIma OTBETYMK, HECMOTpsI Ha IIPUKa3 CYyIbU,
HE BbITAeT WM He MPEIbSIBIISIET TOTO, YTO TPpeOyeTcsl, MOXeT MOATBEPIUTh pa3Mep
CBOETO MHTepeca Mpucsroil — iu siurandum in litem, HanpuMep, cTOMMOCTB OTBI-
CKMBaeMOM BELLH.

93. Mepb! npotuB UCTHOB. /UTIsT BO3AENCTBUSI HAa UCTIIOB, HEOCHOBATEJIBHO
TIPEIBSIBISIIONINX UCK, ObUTA YCTAHOBJIEHBI MEPhI, HO 3TW Mepbl HE YCTAHABIMBAIIN
TEACTBUTEIIGHON TapaHTUXA WHTEPECOB OTBETYMKOB OEMHSIKOB, TaK KaK IIpUMEHe-
HUE 3THX Mep 3aBUCEJIO OT Cyaa.

(1) OtBeTyMK MOT MOTPeOOBaTh OT MCTIA CHEIUAIbHON IITPadHON CTUITYIIS-
mu. Torma ucrelr, B crydae MPOUTPHIILA, TOIBEPraicsl TOMY Xe 1Tpady, KOTOpbIi
OH caM OO0s3bIBAJl OTBETYMKA IUIATUTH B CJIydae TMPOUTPHIIIA TIOCIETHUM Ieja
(Taii. 4. 180, 181; cp. 1. 89).

(2) OTBeTYMK MOT CO CBOEI CTOPOHBI TIPOCUTH UCTIIA TIPUHECTU TIPUCATY B TOM,
YTO OH, MCTELL, JeHCTBYET J0OpOCOBECTHO, — iusiurandum calumniae.

(3) Iperop paccmaTpuBai Kak IEJIUKT MPETOPCKOro MpaBa TOT Ciy4ail, Koraa
WCTell TMPEABbSIBIISUT UCK U3 OJHOTO TOJIbKO HaMEpPEeHUs! BECTU TPOLIECcC, 3Hasl, UTO
YTBepKIaEMOe MM TIPaBo B IeiicTBuTensHOCTH He cymectsyer (Tait. 4. 178). Ho ec-
JIV 3TW Mepbl He ObUTM TPUHATHI 3apaHee, TO BCe JKe TPOUTPABIIINI WCTeIl TIOIBEP-
rajicsl TIpecsieIOBAHUIO CO CTOPOHBI CBOETO OTBeTYMKaA. [locmeaHuii Mor BO30OyaIuTh
CIELMABHBIA TIPOLECC O CYTSDKHAYECTBE B LIMPOKOM CMbIC/IE clioBa — iudicium
calumniae. IllTpad, KoTopomy moaBeprajicsi MPexXHUI UCTell, OLIEHUBAJICS B OTHY
JIECSITYIO CIIOPHOTO MCKa.

Et quidem calumniae iudicium adversus omnes actiones locum habet et
est decimae partis (ai1. 4. 175). ~[o kpariHei mepe cy 3a ssbeny cylue-
CTBYeT pOTUB BCAKNX NCKOB U 3akKsllo4aeTcsl B,quﬂTOl)'I qyacTtu.

IMocneaHuii McK, KaK UCK M3 NIPETOPCKOro eNUKTa, MpeArosiaral Beerna He-
nobpocoBecTHOCTh McTHa. Ho nmake mpu ero m06pOCOBECTHOCTH JIETKOMBICINE,
C KOTOpbIM OH 3aTesi Tpollecc, BJIEKIIO il Hero IuTpadHoe HakasaHue. Tak,
B CJIydae TpembsIBICHMsI MCKa 00 0Oumax OINpaBOaHHBIA OTBETYMK, B CBOIO Oue-
pelb, MOT TpeciiefoBaTb CBOETO OOBMHMTEINS, JaXe €cv OH ObLT T0OpOCOBECT-
HBIM, Y 3aCTaBUTh €0 YIUIATUTb ceOe JAECITYIO YaCTh TOTO, YTO TPeOOBATIOCH C He-
ro nepBoHavdabHo ([ait. 4. 177-180).

B BuzaHTUiICKOM TpaBe mTpacdbl, KakK U OTHOCSIIUECS K HUM TIpaBKIa KJIacCH-
YeCcKOro Ipasa, MOoYTH coBepiiieHHO ncuednu. [Tpu KOctuHraHe coxpaHucs TOJTBKO
urrpad B ABOHOM pa3Mepe I10 OTHOILEHHIO K OTPULIAIOLIEMY OTBeTduKy — infitian-
do crescit in duplum, ocoGeHHO, KOra MCK BXOMWI B OMpEAETCHHYIO KATErOPHIO
TIPUBUJIETUPOBAHHBIX TPEOOBAHMIA, HATIPUMED, B TIOJNB3Y IHIEPKOBHBIX M GOrOyro-
HbIx yupexaenuii (1. 4. 16. 1; 3. 27. 7). UcuesHoseHne mrpadoB 0OBACHSETCS 3aMe-
HOIi MX BO3JIOKEHMEM Ha TMPOMTPABIIYIO CTOPOHY CYICOHBIX U3IEPKEK.



I'nasa 8
BINIHUEBPEMEHU
HA OCYHIECTBJIEHUE U 3AIINTY ITPAB

§ 30. 3HaueHue BpemeHun B npaBe

94. IlpaBoco3naarebHOE M NOraALIAIOLIeE IeiiCTBIE BpeMeHn. Bpemst B HEKO-
TOPBIX CIIy4yasX CO3[aeT MPaBOBYIO 3alIUTy (DAaKTUUECKOMY TOJIOXKEHUIO, TMpeBpa-
1maeT (akT B paBo, CO3AaeT MPaBO, HO OHO XK€ U Tioraiiaer mpaBo. Bpems maer
MPaBO OIHOMY M OTHMMAET Yy IPYroro.

MHorna npaBo BO3HUKAJIO MOTOMY, YTO JIOJITO OCYLIECTBISJIOCh COOTBETCTBYIO-
11ee eMy IMOJIOXKEHHUE Bellleil — OTcrona MprobdpeTaTe/ibHas JaBHOCTb, alolliasi Bia-
JIeJIbLly TpaBO COOCTBEHHOCTH (cm. n. 203). TlpaBo yTpaunBaaoch, KOIIa OHO J0J-
TO HE OCYIIECTBIISTIOCh — OTCIO[A TIOraCUTENbHAS JaBHOCTD JJIs1 MICKOB.

95. HesanamsarHoe Bpemsi. OT TaBHOCTU OTIMYAIOCh He3amaMsITHOE BpeMs
(vetustas).

Ecimm HanmmuHOe mosiokeHue Bellel CyIIeCTBOBAJIO TaK JAaBHO, YTO JKUBYILEE
MOKOJIEHVE HE TIOMHUT WHOTO, OHO MMEJIO 3a ceDsl TPE3yMITIIMIO TTPABOMEPHOCTH.

910 NpaBUJIO BBIPAKEHO B MCTOYHUKaX INPUMEHHUTEIBHO K CEPBUTYTaM
(. 217):

In summa tria sunt per quae inferior locus superiori servit, lex, natura
loci, vetustas: quae semper pro lege habetur (D. 39, 3. 2. pr.). - B uto-
re cyLecTBYIOT TP OCHOBaHMSI, N0 KOTOPLIM HYXXE1exXaLLmi y4ac-
TOKCJ1YXUTBbILLEIeXalleMy: 3aKOH, XapakTepMeCcTHOCTU, He3aria-
MSITHas1 4aBHOCTb, KOTOPAsi BCer[a CHNTaeTcs13a 3aK0H.

HesamamsiTHoe BpeMs He YCTaHARIMBAJIO TPaBa BHOBb, a JIMIITh CIYXKWJIO TOKAa3a-
TEJILCTBOM JIABHETO CYIIECTBOBAHMS JAHHOIO 1IpaBa. JTO MMEJIO TO 3HAYEHHUE, YTO HE
TOJIBKO CaMoe TIPaBo, HO U BCe MPOM3BOMHBIE OT HETO 1 YCTAaHOBJICHHBIE paHee TpaBa
coxpatsui crty. CebUIKa Ha vetustas I0IycKasiach B CISAYIOIIMX CIyJasix: OOIIre 10~
POTY COCEMTHUX YYaCTKOB TPU3HABATMCH OOILIECTBEHHBIMHU, €CITM OblUTa YCTAaHOBJIEHA
vetustas OOILIETO MOJTb30BaHMSI, JPEBHUI BOIOMPOBO, CUMTATN TPOJIOXKEHHBIM Ha OC-
HOBAaHWY CEPBUTYTHOTO IPaBa, CTapble TUIOTUHBI OXpaHsUTHCH iure facti.

Scaevola respondit solere eos qui iuri dicundo praesunt tueri ductus
aguae quibus auctoritatem vetustas daret, tametsi ius non probaretur



(D. 39. 3. 26). - Cyesona orseTnsi, 470 PyKOBOAUTENN NMPABOCYANS
00ObIKHOBEHHO OXPaHSIOT BOAOMNPOBOAbI, KOTOPbIM AaeT 3Ha4yeHue
He3anamsTHas BaBHOCTb, XOTsl NPaBo He A0Ka3aHo.

96. Wcuucienue Bpevenn. Paziyasock: a) 3apaHee U3BECTHOE, KaJleHIapHOe
BpeMsI, KOTOpOe OTpenessieTcst 1o KaJleHaaplo, HarmpuMep, MaicKue KaJleHIbl Ta-
KOTO-TO rofia oT ocHOBaHus ropora (T.e. Puma); 6) rmoaBrxkHOe BpeMsi, KOraa CpoK
OTpe/IENISIETCSl UCTEUEHUEM BPEMEHM OT M3BECTHOTO COOBITHS, HAMPUMED, OIpee-
JIEHVE COBEpIIIEHHOJIETHS: COBEPIICHHONIETHE HACTYIAeT, Korma MCTeyeT orpese-
JICHHBIN TTEPUOJ, CO BPEMEHH POKICHUSI.

HNcuncnenne BpeMeHN BO3MOXHO JIBOSIKOE: @) computatio naturalis, korna cuer
BEIETCSl TOYHO OT MOMEHTA TOTO JTHSI, KOTMa COBEPIIMIOCH COOBITHE, IO COOTBET-
CTBYIOIIIETO MOMEHTA JHSI MCTedeHMsT cpoka. Hampumep, maior aetas (25-netne)
HacTymnaeT B yac, COOTBETCTBYIOIIMIA Yacy poxaeHus; 0) computatio civilis, koraa
BO BHUMaHMe He OepyTcsl MEHBIIIME NeTeHUs] BpeMEeHH, YeM JIeHb.

[lepBbIM AHEM CUMTAETCS A€Hb COOBITHS (OT MOJIYHOUM A0 MOJIyHOYM); HOCIE-
HUI ompeensieTcsl pa3iuyHO; TpU MPUOOPETEHUU TpaBa CPOK KOHYAeTCsl ¢ Ha-
CTYIUIEHHEM TIOCJIEMHETO AHS, a TpU IoTepe TMpaBa CPOK MCTEKaeT B TMOCEIHUN
MOMEHT TiociienHero aHs. Tom cuurancs B 365 mHei, Mecsll — HeoIpenesieHHO,
npeumyiectBeHHO B 30 THEi.

[Tpy McurcieH HEKOTOPBIX CPOKOB, HE CBBIIIE TONa, HE TIPUHUMAETCsl B pac-
4eT BpeMsl, Koraa JaHHOE JIMIIO TI0 YBaXKUTEJIbHBIM TIPUYMHAM He MOIJIO COBEPILUTh
W3BECTHOTO JEWCTBUS, TpeOyeMOro 3aKOHOM (BUYMHEHWE MCKa). TakKuMM yBaXu-
TEJIBHBIMU TMPUYMHAMM CUMTATUCH TUIEH, WCTIOJHEHWE TOCYIapCTBEHHBIX TOpyde-
HMIA, HEPO3bICK OTBETUMKA. BpeMsi, McumciIsseMoe Tak, Ha3bIBaJoch tempos utile,
B TIPOTHBOIIONIOXHOCTh HETIPePBIBHOMY CUeTy, tempus continuum.

§ 31. UckoBasi naBHOCTDb

97. Ionsrie uckoBoii naBHocTi. VickoBast TaBHOCTh O3HAYAET TTOTallleHUe BO3-
MOXHOCTH TIPOIIECCYaTbHOM 3allUThI TIpaBa BCJIEACTBUE TOTO, YTO B TEUEHME M3BECT-
HOTO BpeMEHU TaKasl 3allyTa He Oblia OCYILECTRIEHA 3aMHTEPECOBAHHBIM JIMLIOM.

Krnaccuueckoe npaBo UCKOBOI TABHOCTH B 3TOM CMBICJIE, T.€. TIOrallleHu s po-
LIeCCYaIbHBIX TIPaB BCJIEACTBME XO3SMCTBEHHOIM 1M MPABOBOM O€3MesTEIbHOCTH YII-
PaBOMOYEHHOTO JIMIIA B TeUeHHE YCTAHOBJIEHHOTO 3aKOHOM BpPEMEHH, He 3HaJIo.
Krnaccudeckoe npaBo 3HasIO JIKIIb 3aKOHHBIE CPOKU [T HEKOTOPBIX UCKOB. MIX OT-
JIMYKe OT MCKOBOM JaBHOCTH B TOM, YTO TPY 3aKOHHOM CPOKE CaMo TpaBo JIEHCT-
BYeT JIMIIIb B TE€YEHHE OMpPEJEJIEHHOTO BPEMEHM; HamNpuUMep, TOpYyYUTETbCTBO
(B HEKOTOPKIX ero hopMax, cM. 1. 445) meiicTByeT TOJILKO B TEUEHUE BYX JIET, 10~
cJie Yero aBToMaTuyecky Toramiaercs. A Mpy MUCKOBOM JaBHOCTY MpaBo, YCTaHOB-
JIEHHOE B TPUHIIMIE OECCPOYHO, TIoraiiaeTcsi Oe3nesiTeTbHOCTBIO YITPaBOMOYEH-
Horo sivia. [lpy WCKOBOI AaBHOCTHM, Korma Oe3lesiTeIbHOCTh HEe Moria ObITh
MOCTaB/ieHa B BUHY, JOIYCKAIUCH TIEPEphIB M MPUOCTAHOBIEHUE 3TOI JaBHOCTH,
HEBO3MOXHbIE TIPY CPOYHBIX MCKaX.

B V B. Oblna BBeieHa MCKOBAst TABHOCTD TTOYTH ISl BCEX JIMYHBIX MCKOB U MC-
koB Ha Benm. [Ipu KOcTuHMaHe Bce MCKM TIOmIEXand JABHOCTM M Ha3bIBAJIMChH
actiones perpetuae, ecm moramamich yepes 30 ner, u actiones temporales, eciu



CPOKM TorallieHust ObUTM Kopode, NPYTMMHU CJIOBaMU, CIIaXEHO ObUIO pasnuue
MEXy CPOYHOCTBIO U JaBHOCTBIO.

Hae autem actiones annis triginta continuis extinguantur, quae perpetu-
ae videbantur, non illae quae antiquitus fixis temporibus limitantur (C. 7.
39.3.2).-OruuckunnorawarorcasreveHne 30rnocien0BaTesibHbIX
J1IET Y1 OHY CHUTA/INCb ITOCTOSTHHBIMU, HO HE TE, KOTOPbIE U3APEBIIE
OrpaHNYnNBaroTCSONPe[eIeHHbIMUCPOKAMM.

98. Hayayio Teyennsi MCKOBOii TABHOCTH. YCJIOBUST MCKOBOI TaBHOCTH Kaca-
JINCh ee HaJajia, TedeHUsT 1 aeiicTBus. Hadamo TedeHMsT yCcTaHABIMBAIOCh C MO-
MeHTa BOSHUKHOBEHUST ICKOBOTO TTPUTSI3aHMSI, B YaCTHOCTH:

(1) Ipu mpaBe cOOCTBEHHOCTU U OPYTWX TMpaBax Ha BEIM — C MOMEHTa Hapy-
HIEHUST KeM-JTM0O TOCIIOICTBA JIUIIA Hal BEIlbIO.

(2) Ilpu obGsi3aTenbCcTBAaX HE JAeiaTh YEro-audbo — Korma oOsI3aHHBIN CyOBbEeKT
coBepILall IeCTBUE, TIPOTUBOIIOIOXHOE TIPUHSTON 00S3aHHOCTH.

(3) Ilpu obsi3aTesbcTBAX YTO-IMOO0 CleslaTh — KOrda BO3HMKaIa BO3MOXHOCTb
HeMeUIeHHO TpeOoBaTh UCTIONHEHMS 00S1I3aHHOCTH OT 00S13aHHOTO.

OO0t CpOK MCKOBOI 1aBHOCTU ycTaHOBIeH KOctuHuanom B 30 jieT, HO ObUTH
U Apyrvue cpoku. TeyeHne NTaBHOCTU MpepbIBaIU: TPEIbsSIBICHUE UCKA, IIPU3HAHNE
TpeGOBaHUi1 0OsI3aHHBIM JIMLIOM. [lepepblB UCKOBOM JaBHOCTH TIPUBOIWI K TOMY,
YTO UCTEKIIIee BpeMst GoJiee He 1IUI0 B CYET; TeUeHHUE Ke TAaBHOCTH HAYMHAIOCh CHO-
Ba. [IprocTaHOBJIEHME MCKOBOM JaBHOCTM O3HAYalIO, YTO €e TeYeHUEe BPEMEHHO
TPUOCTAHABJIMBAETCS 110 KaKO-HUOYIb MPUYMHE; HAlIPUMEp, BBUY HECOBEPILIEH-
HOJIETUS JILIA, TMOO IOPUANYECKUX MPETISITCTBUIA [T MIPSIbSIBICHHSI MCKa, HATPU-
Mep, IO COCTaBJIeHMsI MTHBEHTapsl HacIencTa (1. 267). YcTpaHeHue 3THX OCHOBaHMIA
BO300HOBJISUIO TEUEHME UCKOBOI TAaBHOCTH, a UCTEKIIee 0 TIPUOCTAHOBJICHUST Bpe-
Ms1 3a4MTHIBAJIOCH B OOIIMIA CPOK TABHOCTH.

99. NleiicTBre MCKOBO# AaBHOCTH. [10 MCTeYeHMU MCKOBOM JABHOCTU OTBET-
YUK MMeJT TIPaBO TIPOTUBOIIOCTABUTD SKCLETINIO BCIKOM TOTBITKE MCTLA OCYIIIe-
CTBUTb CyIeOHBIM TOPSIIKOM TIOTallleHHbIE MABHOCTBIO TTpUTsi3aHust. OIHAKO CyIIbst
MO0 COOCTBEHHOW WHULIMATUBE HE YYUTHIBAI NABHOCTH, €CI 3TOr0 He TpebOoBaio
00s13aHHOe JTU1I0. JlelicTBUe 3TOM AKCUESMINN ObLJIO TAKOBO:

(1) Ecit mputsizanme ObUTO OCHOBAHO Ha TIpaBe Ha Belllb, TO KCIETIIINS YHII-
TOXaJIa TOJILKO JaHHOe TpeOoBaHWEe M3 3TOTO IpaBa; caMoe e ITPaBo IPOmoJKa-
JIO CyIIeCTBOBATb.

(2) deiicTBUe MCKOBOI TaBHOCTM U 3aKOHHBIX CPOKOB Ha 00513aTeIbCTBEHHbIE
TpaBa He COBCEM SICHO.

VCTOYHUKM TIPU3HAIOT, YTO, TIO MCTEYEHUM 3aKOHHOTO CpOKa, yruiara Jojra
ABJIFAETCS YIUIATOM HETOJDKHOTO, Tak yTo BosHMKaeT condictio indebiti; HaoGopor,
3aJI0roBOE TPaBO MPOIOJIKAET CYILIECTBOBATh MO0 UCTEYSHUM TAaBHOCTU ISl TJIaBHO-
rO 00513aTeNTbCTBA, MOKa HE UCTEYET AaBHOCTD Ui 3ayiorosoro mpasa (D. 44. 2. 29).

100. JlaBHOCTH 3Kcnemmu. 1o oOiIeMy TpaBuiTy, IeMCTBHE MCKOBOM JaBHO-
CTA HE PaCIPOCTPaHSIOCh Ha AKCIEIIMU (TaK KaK IKCIEIIINI0 MOXHO 3asiBUTH
JINIIIb, KOTAa OyNeT TpembsIBiIeH MCK), KpOMe CIydaeB, KOTIa JIUIIO MOIJIO TIO IT0-
BOIy CBOETO TIpaBa TPENBSIBUTHL WU WCK, W BKCIETINIO W TIPeHEOPEersio IpaBoM
TIPETBSIBIICHNST MCKa.



I'masa 9
OU3NYECKUE JINLIA

§ 32. Kateropum nuy

101. Cyonextsl npaB. JIuiiaMu, Wiv cyobeKTaMM IpaB, ObLIM B PrMe Kak oT-
JeJTbHbIC JIoaM — (DU3MYECKUE JIMIIA, TaK U 00beAUHEHMS (pr3nuecKux Jiul (poj,
LieX, KOpHopauusi) Wik He3aBUCUMbIE OT HUX YUPEXIECHUS] — IOPUAMYECKUE JTLIA.

OnHako He Bce JIIOOW MpU3HABAIMCh CyObEKTaMU IIpaB, M, XOTS KPYyr MpaBoO-
CMOCOOHBIX JIIOAE 1 00BbeM MPaBOCMOCOOHOCTH OTIHETbHBIX TPYI HaceIeHus Mo-
CJIEIOBATENIbHO PACIIMPSUTUCh B XOI€ WCTOPUM PUMCKOTO TOCYAApcTBa, OIHAKO
TIPU3HAHUE TIPABOCTIOCOOHOCTH KAXKIIOTO YeJIOBeKa, XOTS ObI TOJIbKO B 00JIACTH Ya-
CTHOTTPABOBBIX OTHOILIEHWIi, HUKOTIA He CTaIO MPUHIIMIIOM PUMCKOTO TpaBa. DTo-
IO He IOMycKal paboBIaIeIbuecKUil XapakTep PUMCKOTO TrOCyIapcTBa, HEM30eXXHO
TIpeBpallaBIIMiA TIPAaBOCMIOCOOHOCTh B NIPVBUJIETHIO OMPE/IEIeHHBIX CJIOEB Hacese-
Hust. OCHOBHBIE YepThl SKOHOMUYECKOTO U TIOUTHIECKOTO pa3BuTus Puma, mepe-
XOI OT PECIyONMKY K UMIEPUH, cHayasla B hopMe MpUHIIMIIATa, a 3aTeM — JTOMH-
Hata (MOHapXMX HEOTPaHMYEHHOI1), a paBHO BOBHUMKHOBEHME B MEPUOJ JOMUHATA
HOBBIX (hOpM 3KCITTyaTalliu TpyJa, HapsiLy C COXpaHEHUEM padCTBa, OOYCIOBUIN,
Hapsioy ¢ pacIMpeHreM TIPaBOCIIOCOOHOCTH OJHUX TPYIIT HACeIeHWsI, BOHUKHO-
BEHME HOBBIX OTpaHMYEHUI ISl APYTUX TPYIIIL.

[ToHsiTHE OPUAMYECKOTO JIMIA TOJBKO 3apomuyioch B PuMe, u ropuanyeckue
JIMLA He TIpUoOpesv OOJIBIIONO 3HAYEHUS B XOIE Pa3BUTHUS XO3SCTBEHHOM XU3HU
Puma.

Takum oOpa3oM, Bompoc 0 CyObeKTax IMpaB B PUMCKOM IIpaBe HE MOXKET ObITh
M3ydeH 0e3 XapaKTepUCTUKKM MCTOPUUECKMX M3MEHEHMI B TPAaBOBOM TOJIOXECHUU
OTIEJIbHBIX TPYIIT HaceJeHUS.

102. ITpaBocnOCOOHOCTH M €€ COCTaBHbIE AeMeHTbl. CyObeKT MpaBa UMEHO-
BaJICsl B pPUMCKOM MpaBe persona. I[TpaBocrnocobHOCTb 0603HaUaIach CIOBOM caput.
BrITh MpaBoCIOCOOHBIM 3HaUMIIO caput habere.

OtnesbHBIA YeIoBeK sl 00IaNaHuil HoAHOH TIPAaBOCIIOCOOHOCTBIO BO BCEX 00-
JIACTSIX TIOJIUTUYECKUX, CEMEMHBIX M MMYIIECTBEHHBIX OTHOILEHUN NOJKEH ObLT
VIOBIICTBOPSITh TPOSIKUM TPEOOBAHUSIM: a) B OTHOIICHMM CBOOOIBI: OBITH CBOOOI-
HbIM, a He paboM; 0) B OTHOILIEHWY TPaXKAAHCTBA: IIPUHAILIEKATh K YUCITY PUMCKMX
TpaXkiaH, a He YyXe3eMILIEB; B) B CEMEIHHOM TOJIOXKEHUU: HE ObITh MOMYMHEHHBIM
BJIACTH TJIaBbl ceMbU (patria potestas).



TakuM o00pa3oM, caput OMpeaessics TPOSIKUM COCTOSIHMEM: a) COCTOSTHUEM
cBOoOOmBl — status libertatis; 0) cocTosiHMEM rpaxiIaHCTBa — status civitatis; B) Ta-
KUM ceMeitHbIM cocTostHueM, status familiae, B cuny xoroporo manHoe nuio He
MMOMYUHSJIOCH BIACTH NOMOBIaAbiKu. OTnajeHue WM U3MEHEHUE OIHOTO U3 ITUX
cocTosiHUil, capitis deminutio Brexsio 3a co6o10 1 npexpalieHue, 1160 U3MEHEHUE
o0beMa WiIM COIAepXaHUsl MPaBOCIOCOOHOCTH.

[MonHass MpaBOCTIOCOOHOCTH YesiOBeKa B 0OO0JIACTM YaCTHOMPABOBBIX OTHOIIE-
HUIi, B CBOIO OYepelb, CKJIaAbiBajach U3 ABYX 2JEMEHTOB: a) ius conubii — mpaBo
BCTyNaTh B PEryJIupyeMblii pUMCKUM TpaBOM Opak, co3laBaTh PUMCKYIO CeMblo, 0)
ius commercii — mpaBo GbITb CyOHEKTOM BCEX MMYLIECTBEHHBIX IPABOOTHOLIEHMI
M YYaCTHUKOM COOTBETCTBYIOIIMX CHEJIOK.

TIpaBocrocoOHOCTh MpU3HABAJIACh BO3HUKIIEH B MOMEHT POXIACHUS 4YeTOBE-
Ka, YAOBJETBOPSIBIIETO YKa3aHHBIM BbIllIe TpeOOBaHUSM, W IMpeKpallaiach CO
CMEpThIO €ro.

OHaKO IOPUCTHI YCTAHOBUJIM MPaBUJIO, B CHJIy KOTOPOTO 3auyaThiif, HO ellie He
poauBIINiics peOeHOK NMpU3HABaJICs CyObEKTOM IMpaB BO BCEX CydYasix, KOrma 3TO
COOTBETCTBOBAJIO €ro MHTEpEecaM.

Qui in utero est, perinde ac si in rebus humanis esset custoditur, quo-
tiens de commodis ipsius partus quaeritur (D. 1. 5. 7). - 3avartsiii pebe-
HOK OXPaHSIETCSI HapaBHE C YXXe CYLLIECTBYIOLLMMM BO BCEX CJTy4asix,
Koraa Borpoc ugeT O BbIroAax3a4aToro.

B uyactHOoCcTH, Mcxomsi M3 MOCTaHOBJIEeHMN 3akoHOB XII Tabiuil, 3a 3ayaThiM,
HO ellle He POAMBIIMMCS PeOEHKOM TMPHU3HABaIu MPaBO HACJleIOBaHUS B UMYIIECT-
Be OTIIa, yMepIlero Bo Bpemsi 6epemMeHHoctu Marepu (D. 38. 16. 3. 9).

C npyroit CTOpOHBI, OTKPBITOE, HO €llle He MPUHATOE HACAeIHUKOM HACIEACT-
Bo (wiexauee HAcCJEeICTBO») PAcCMaTpPUBAIOCh, KaK <«IMPOJOJKEHUE JTUYHOCTU
ymepuiero» — hereditas iacens sustinet personam defuncti, nexauee HacneacTBO
MPONOJIXAET TUYHOCTh YMEPLUCro (cp. D. 41. 1. 34). TTosromy pabbl ObUIM BripaBe
B MHTepecax HaCJeICTBEHHOW MacChl COBeplIaTh OPUIMYECKUE NeWCTBUS €X per-
sona defuncti, kak O6bl MPOAOJIKAsA OCYILIECTBISATh MPABOCIOCOOHOCTh YMEPIIETO.

103. Csoboanbie u padbl. OcTaBasiCh Ha BCEX CTAAUSIX CBOETO Pa3sBUTHS Mpa-
BOM paboBJIaieIbyecKOoro obLecTBa, pUMCKOE MpaBo MPU3HABAJIO MPaBOCNOCOO-
HBIMU TOJBKO CBOOOMHBIX JItoAeii. PaObl ObliM He cyObeKTaMHu, a 00bEKTaMU IIpaB.
Hx npaBoBoe mosioxkeHWe, B MPUHIKIE, HE OTIMYAIOCh OT MOJIOKEHUs Belleid —
servi res sunt (Ulpianus, Regulae. 19. 1).

B To Xe BpeMs pabbl Bcerma 3aHMMaiu 0coboe MOJOXeHHEe B Psily O0beKTOB
MpaB: HEYKJIOHHOE MPOBeACHHE MPUHIIUIA «pabbl CYyTh BELIM» OKa3bIBaJIOCh MHO-
raa, ocoOEHHO ¢ pa3BUTHEM IpaXKIaHCKOro 060poTa, He COMIACHBIM C MHTEpecamMu
paboBiIanenbleB, HEPEOIKO CTPEMUBIIUXCSl MCIONIb30BaTh HE TOJNBKO (GU3UUECcKUe
CWJIbI, HO U YMCTBEHHYIO SHEPrui0 U JIMYHYIO MPEeANnpUUMUUBOCTb paboB. [1osTo-
MY JAOMYCKAJIUCh HEKOTOPbIE OTCTYIUIEHUS] OT 3TOro NpuHiMna. B mepuoxa pecny6-
JIUKKM 33 HEKOTOPBIMM CAEJIKaMU PaboOB CTaly MPU3HABATHCS OPUAMYECKHUE TMO-
CJIENCTBUS B CBSI3U C MPAKTUKOBABIIMMCS BbIIEJIEHUEM pPaby TOCTOAMHOM
MMYILECTBA B HEMOCPEACTBEHHOE YIpaBlieHWe (TaK Ha3biBaeMbI MEKyJUH, CM.



n. 117). WUnpeonmormdeckuM OOOCHOBAHMEM OTCTYIUIGHHIA OT OOIIErO MpPWHIIMIIA
«pabbl CyTh BElM» CIOYKWIO yYeHUE IOPUCTOB Tieproa UMIIEPUU O TOM, 4YTO pad-
CTBO, MHCTHUTYT iuriS gentium, T. €. M3BECTHBIM BCEM HapomaM IPEeBHEro MUpa,
Yy:KIO, OMHAKO, HaYaJlaM €CTECTBEHHOTO IpaBa. YIIbIIMAH TOBOPIIL:

Quod attinet ad ius civile servi pro nullis habentur; non tamen et iure
naturali, quia quod ad ius naturale attinet omnes homines aequales sunt
(D.S0. 17. 32). - CTOYKM 3peHUs inBnIbHOro rpasa pabbl CHNTAIOT-
cs HUKeM. 370 He Tak, 0AHaKo, 1o eCTeCTBEHHOMY rpaBy, nbo C To4-
KM 3pEHNS1 ECTECTBEHHOIO rpaBa BCe JI0AN PABHbI.

Dji0peHTHH, JaBas ONpeeeHre padcTBa, €lle pe3de MPOTUBOIIOIAral IoJIo-
JKUTEJBHOE TIPaBO TPaBy eCTECTBEHHOMY.

Servitus est constitutio iuris gentium qua quis dominio alieno contra
naturam subiicitur (D. 1. 5. 4. 1). - Pab¢cTBO eCcTb ycTaHOB/IEHME rpa-
Ba HapoZLo0B, NPV NocpPeaCcTBe KOTOPOro OAuH, NMPOTMBHO MPUPOAE,
noa4YnHsIeTcsBaacTunapyroro.

OTciona ¥ Takue BhIpaXkKeHUs IOPUCTOB, KaK persona servi, 1 OCHOBHOE JieJie-
HUe JIIofiel Ha cBOOOIHBIX U paboB: summa... divisio de iure personarum haec est,
quod omnes homines aut liberi sunt aut servi — OCHOBHOE JieJIeHUe JTIoJei B Mpa-
BE — 3TO JIeJIeHUe BCeX JTIofiell Ha CBOOOMHBIX U PaboB.

Ho uyxnplit ecrecTBeHHOMY IMpaBy MHCTUTYT paOCTBa HAXOOWI cebe B Iyia3ax
PYIMCKHX FOPHCTOB 3aKOHHOE OOOCHOBaHUE B BOWMHE; €CIM 3aKOHHO YOUIICTBO BO-
€HHOTO MPOTUBHMKA, TO TeM 0oJiee 3aKOHHO OBJIaJIEHNE UM, YCTAaHOBJIEHME TpaBa
COOCTBEHHOCTH Ha €ro JINYHOCTb. TaK, BOﬁHa, KOTOpasd B TCUCHUEC JOJITOro BpEME-
HU SIBJISIJIaCh CITOCOOOM TIPUOOPETEHMST paboB, CIYXWIa IJII PUMCKUX IOPHUCTOB
U 3TUKO-IOPUIMYECKIM OMNpaBIaHuEM pabCTBa.

104. Pumckue rpaxnane M dyxkeseMibl. He Besikuii CBOGOIHBIN YeTOBEK ObUT
B PriMe onMHaKOBO MpaBOCIOCOOHBIM; HEKOTOPBIE CBOOOIHBIE JIIOIU ObLTN B U3BE-
CTHBIE MIEPUOIbI PUMCKOIN UCTOPUM BOBCE HEMPABOCIIOCOOHHI.

B nmpeBHeiiiiue BpeMeHa TOJIHAsT MPAaBOCIIOCOOHOCTh BO BCEX ODJIACTSIX OTHO-
LIEHU TIOJIUTUYECKUX, CEMEMHBIX W MMYIIECTBEHHBIX MPU3HABAIACH TOJBKO 3a
PUMCKVMHA TpakIaHaMH — cives romani Quirites (IIPOMCXOXIEHHE TTOCTETHETO
CcJI0Ba He BbIACHEHO)' . CBOOOMHBII uyXKe3eMell He MMeJ HE TOJILKO TTOTUTHYECKIX
MpaB, HO U MPABOCTIOCOOHOCTH B chepe YacTHOTO TIpaBa: OH He TTPU3HABAJICS CyOb-
€KTOM HU CEMEHBIX, HU UMYIIIECTBEHHBIX MpaB U obsi3aHHOCcTel. Bosee Toro, vy-
JKe3eMell pacCMaTpuBaJICsl B MIPUHIIMIE KakK Bpar, hostis, MMyIIECTBO KOTOPOTO
MOIJIO OBITH B JTIO0O MOMEHT 3aXBa4eHO PUMCKMM TPaKIaHMHOM, a caM OH obpa-
1IeH B padbctBo. Ho mosyiHoe GecrnpaBre 4y:ke3eMIIeB paHO MPUIILIO B TTPOTHUBOpPE-
Yyue ¢ UHTepecaMy Pa3BUBABIIETOCS TPAXKIAHCKOTO0 060poTa, 0OCOOEHHO C Pa3BUTH -
€M BHellIHel Topropin Puma.

MoxHo npegnonaratb, 4To TepMUHOM Quirites 0603Ha4YaNnoCb 0OAHO U3 APEBHEMNLUNX MIIEMEH,
BOLeAWwmrx B cocTtaB Puma.



B cdepe BHelHeil TOProBaM pUMCKOMY IPaXIAHWMHY MPUXOIWIOCH BCTYNATh
B JIOTOBOPHI C UyKe3eMI[aMU, UCKaTh CITIOCOOOB pa3pellieHusT CIIOPOB, KOTOPbIE BO3-
HUKAJIX U3 TAKMX JOTOBOPOB M T. I1., U B MEPBOHAYAIIbHBIN TTPUHLIMIT GeCTipaBUsl dy-
JKe3eMLIEB ObUT BHECEH DS/l U3BSITUIA.

Ve uznpessne Aeny oxpaHbl UMYIIECTBEHHBIX MHTEPECOB UYKE3eMLIEB, MPUE3-
KaBimx B Pum, cyxun uHetutyt hospitium privatum. OH 3akiiodaicst B TOM, 4TO
PYIMCKMIA TPaXIAHUH, CTaB HAMPOHOM UyXe3eMIla, KOTOpPbIii CTABUJICSI B TIOJIOXKeE-
HUE KAUeHma, OKa3bIBaJl TIOCIIEHEMY TPABOBYIO TIOMOIIb, COBEpILIAsi B €10 MHTE-
pecax C/IeNKM, 3alUILAs €r0 MHTEPEChl Mepel PUMCKUM CynoM U T. 1. [lpu 3tom
MaTpOH JIEMCTBOBall HE B KAueCTBE MPEACTABUTENSI YyXKe3eMlla, a B KauyecTBe 3a-
LIMTHUKA €T0 MHTEPECOB, OT CBOEro MMeHHU. JJ0OpOCOBECTHOE OTHOILIEHUE TTAaTPO-
Ha K ITPUHSITHIM Ha ce0st 00513aHHOCTSIM 00eCTIeUMBaTIOCh CAKPATbHBIM TTPABOM: Be-
POJIOMHBII TMAaTPOH TIOABEPrajicsl BbICHIEMY HaKa3aHUIO: OH OOBSBISICS
00peYeHHBbIM MILEHUIO OOroB — sacer esto, a MOoTOMY TMOCTABJIEHHBIM BHE OXpaHbl
3aKOHa.

[pyroe oTcTymieHre oT MPUHIMIIA HEMPaBOCTIOCOOHOCTU YyXXEEeMLEB AEHCT-
BOBAJIO MICKOHHU B TOJIb3Y JIATUHOB, latini, T. €. xureseit oOmH Jlalmyma, BMecTe
¢ PumoM BxomuBLIMX B cocTaB pacnaBiierocs: B IV B. 1o H.3. JlaTuHCKoOro corosa
(latini veteres, latini prisci); He nMes1 B PuMe mommrudeckux IpaB, OHU ObLIM Ha-
NieNieHbl B chepe YacTHOMPABOBOI Kak ius conubii, Tak 1 ius commercii, 1 ux ya-
CTHOIIPABOBBIC CITOPbl paspelliaiCh B TeX Xe Cylax U B TOM Xe TMOpPSIKe,4TO
U CIIOPbl PUMCKUX TPaKIaH.

IToce Toro, kak 3akonsl Julia 1 Plautia Papiria I B. mo H. 3. mpemocTaBwm
PUMCKOE TPaXIAHCTBO BceMy HaceneHuio MTtamuu, B monoxeHuu latini ocranuch
JIMIb XUTEJIM OTICBHBIX BHEUTAIMICKUX OOIIMH U MHOTAA W LEJIbIX POBUHIIUI
(latini coloniarii), koTopbIM latinitas, ius latini mpegoCTaBIsSIOCh OCOOBIMU aKTaMU
rocymapctea. Kpome Toro, ocoOyio IpyIily Tak Ha3bIBaeMBIX latini luniani coctaB-
JISTTM HEKOTOPbIE BOJIbHOOTMYILEHHUKHU (11. 109).

IMocne Toro, Kak 3aKkOHOM 212 T. H.3. PUMCKOE IPOXKIAHCTBO ObLIO MPEIOCTaB-
JICHO BCEM MOMIaHHBIM MMIIEpUHN, OTIIANAeT M KaTteropus latini coloniarii; moHsiTue
latini Juniani coxpaHsieT, ogHako, 3HayeHue 10 KOctnHraHa.

IMo mepe pa3BUTHSI TPaKTAHCKOTO 000POTa, OCOOEHHO MEXIYHAPOIHOM TOp-
TOBJIM, CBOOOJIHBIE UYKe3eMLIbl, He MPUHAJIeXaBIIMe K Ynciy latini, Takxe mocre-
TIEHHO TEePEeXOsT U3 MoNoXeHUs hostes B rmonoxeHue peregrini, T. €. Ui, 32 KO-
TOPbIMU MPU3HAETCS MPABOCIIOCOOHOCTb, HO IMPABOCHOCOOHOCTh, OTJIMYHAS TIO
COMIEP>KaHUIO U 00bEMY OT PUMCKOM MPaBOCIOCOOHOCTH.

He wMes monmmTrdecKux mpaB, peregrinus MOXET ObITh YIaCTHUKOM CeMeii-
HBbIX U Pa3HOOOPA3HBIX MMYIIECTBEHHBIX MPABOOTHOLICHMI, HO crielnduIecKu
PHUMCKHE TTPABOBbIE MHCTUTYTHI, KAK PUMCKUI Opak, mancipatio u T. Ir., eMy 3a-
KpbIThl. He monBenoMcTBeHHBI praetor urbanus ¥ YacTHONPABOBbIE CIMOPHI Iepe-
TpyHOB. 51 paspeleHus: 3TuX CropoB YYPEXIeH OCOObI MarMcrpatr — praetor
peregrinus. BeipaboTaHHbIE UM MPaBOBbIE MOJOXEHUSI, PA3BUThIE U JOTIOTHEHHbIE
IOpUCTaMU, TTOCTENEHHO U 00pa3oBaIX ius gentium, Kak CUCTEMY YaCTHOITPABOBBIX
HOPM, DEryJIMpOBaBIIMX OTHOILIEHUSI TIEPETPUHOB MEXIy CO0Oil U ¢ PUMCKUMU
rpaxkaaHamu (cm. nn. 1]—12). TlepBoHaualbHO MOJOXEHUE peregrini ObLIO Mpu-
CBOGHO HacejieHMIO civitates foederatae, T. €. XKUTEJIIM TeX U3 Uy>KE3EMHBIX 00-



IIUH, ¢ KOTopbiMU Prm cocTosin (mocie BoiHbI WM HE3aBUCUMMO OT Hee) B I0TO-
BOPHbBIX OTHOIIEHUsIX. B nanbHeillieM B Takoe e TOJIoXeHUe ObLTU MOCTaBJIeHbI
u peregrini dediticii, XuTeau OOIIMH, CHABIIMXCS HA MWIOCTh Puma — moGenute-
Jisl B BOMHE.

INocne Ha3BaHHBIX Bhille 3akKoHOB lulia u Plautia Papiria kareropusi neperpu-
HOB yTpaTuia MpexHee 3HaueHue st Mtamuu, a mocie u3naHHoro B 212 r. samnk-
Ta O TpaXOAHCTBE IUISi Bceid umriepuu B 1eoM: [leperpyHamu CTaiv CUMTATHCS
TOJIbKO TPEObIBAIOIIME HA TEPPUTOPUM PUMCKOTO TOCyAapcTBa HerojanaHHble Pu-
Ma, BapBaphbl, CJIaBsHe, repMaHibl U T.11. KpoMe Toro, B MOJIOXEHWE MeperpuHOB
CTaBWIMCh M TonnaHHble PuMa, coBepiiMBiIMe omnpenesieHHbIe MpPECTYIUICHUS,
atakxke 10 V] B. H. 3. OTIyIeHHBIE Ha BOMIO PaObl, HAKa3aHHbIE KIEHMEHHEM BO
BpeMsI IpeObIBaHMSI B PaOCTBe.

Hano, omHako, 3aMeTUTh, YTO KO BPEMEHM NPEIOCTaBICHUS TpaB rpakIaHCT-
Ba BCeEMY HAaceJIeHUIO UMIIEpUMM caMoe TIOHSTUE peregrinitas MmovTy yrpaTuio rpak-
TUYECKOE 3HAYCHUE B OOJIACTM YACTHOIPABOBBIX OTHOILIEHUI.

ITotpebHOCTM MEXIYHApPOIHOIO TOProBOro 00OpOTa OOYCJIOBWIM TIJTyOOKOE
MPOHMKHOBEHUE Havall iuris gentium B CHCTeMy pMMCKOTO YacTHoro mpasa. Cras,
10 CYLLIECTBY, I'PXIAHCKUM TIPABOM MEXIYHAPOIHOTO TOProBOro 000pora aHTHY-
HOTO MUpa, PUMCKOE TPaBO BBIHYXIEHO ObLIO MOCTENEHHO MPU3HATh paBHOIMpa-
BUE TOBAPOBJIANEC/bLIEB, HE3aBUCMMO OT WX HALMOHAJBLHOCTM M IOIIAHCTBA.
Ha cMeHy Hauanmy HallMOHAIBHOM MCKITFOUMTENILHOCTH, KOTOPhIM OBUIO IPOITMTA-
HO MpaBo peBHelinero Puma, B neproa uMIiepyu npuiiies OKOHYATeJIbHO 3aKperl-
JIeHHbI Kommukarueil KOctuHuaHa IpUHLMI PaBeHCTBA TPaXKIAHCKUIA ITPaBO-
CIIOCOOHOCTM BceX CBOOOAHBIX JitoAeil. OcTaBasCh YCIOBUEM TMOIUTUYECKOM
TPaBOCIIOCOOHOCTH, KOTOpasi He UrpaeT, OJHAKO, CKOJbKO-HUOYIb BaXKHOM poJu
B Ilepyol JOMUHATa, status civitatis mepectan OBITh YCJIOBHEM IIPaBOCIIOCOOHOCTH
B cepe yacTHOroO Npasa.

105. CemeiiHoe cocrosire. HeoOxomuMbIM yCI0BHEM TOJIHOM IIPaBOCIIOCO0-
HOCTH B chepe YacTHOTO Tpasa sBJsUIoch B PuMe orpeneneHHoe ceMeitHoe cocTo-
SIHUE, CaMOCTOSITEIbHOCTb B chepe CeMEHHbIX OTHOILICHUA.

JpeBHeiiIass puMcKasi CeMbsl, TAK Ha3bIBacMasi acHamuyeckaa cembs (1. 133),
TpeCTaBiIsiia CO00I0 COM03 JIIOAeH, 00beTMHEHHBIX HE KPOBHOM CBSI3bIO, a TIOAYU-
HEHMEM BJIACTH OJHOIO M TOTO K€ JOMOBIanbiki — paterfamilias.

B npeBHeiiiiiee Bpemsi Tojibko paterfamilias ObLT HOCHTENIEM TTPaBOCIIOCOOHOC-
TH B cdepe YaCTHOTIO MpaBa — persona sui iuris; WieHbl ceMbH, ITOTYMHEHHEIC BlIa-
ctu paterfamilias (personae alieni iuris), paBocOCOOHOCTH B c(epe YacTHOTo
HpaBa He MMeJu. Berynas B MMyIIeCTBEHHbIE MPABOOTHOIIEHUsI, OHU YCTaHABJIM-
BaJIM TipaBa He sl ceds1, a 1s paterfamilias, He co3maBasi, oqHaKoO, I TIOCHE-
Hero 00s13aHHOCTEN.

D10 MocieaHee MOJIOXKEHNE 0Ka3aloCh TaK e HEMPUMUPUMBIM C ITOTPeOHOC-
TSMU Pa3BUBABILIETOCS TPaXKAAHCKOro 000pOTa, Kak IMOJIHOE YCTpaHeHWE U3 Hero
paboB: 3HAUMTEIBHOE OOJBIIMHCTBO TPAXAAHCKUX CHEJIOK, OCOOEHHO COBepIliae-
MBbIX B TOPTOBJIe, HalpaB/leHO Ha YCTAHOBJIEHUE MpaB M O0SI3aHHOCTEN sl 00ernx
YYaCTBYIOILIUX B CHIEJIKE CTOPOH, M HUKTO He CTajl Obl BCTYINAaTh B COOTBETCTBYIOILIVE
CHIEJIKM C HE MMEIOLIMM CBOETO MMYILIECTBA MOABIACTHBIM, €C/IM Obl TI0 3TUM CHEJ-
KaM He CTaHOBWJICSI OTBETCTBEHHBIM paterfamilias mocneqHero. M topuctel cramm
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MOCTETIEHHO TPU3HABATh OTBETCTBEHHOCTH iure naturali caMmX TOABIACTHBIX TIO
3aKJII0YEHHBIM MMU B MHTepecax paterfamilias cienkam, a MpeTop YCTaHOBUJ J0-
TOJTHUTEJIBHYIO OTBETCTBEHHOCTH paterfamilias mo tem xe coenkam (. 117).

[MapamtensHO ¢ IPU3HAHMEM FOPUIITIECKON CIUTBI CIENIOK, COBEPIIEHHBIX IO/
BJIACTHBIMM, IIEJT W TIPOLIECC MPU3HAHMS 32 HUMM TIpaB Ha OTAEbHBIE TPYTIIThI
npuodperaBiuixcst umu 100 UMYyLLECTB, CHayala Ha UMYLLIECTBO, MPUOOPETEHHOE
B CBSI3U C BOEHHOI CITY>K00i, 3aTeM U B CBSI3U CO CITY>K00ii TpakIaHCKOM, najiee Ha
MMYILIECTBA, JOLIEAIINe OT MaTtepu, U B npaBe FOctuHMaHa paterfamilias coxpaHsit
JIIIIb OYeHb OTpaHUYEHHBIE TIpaBa Ha UMYIIECTBO JeTeid. Patria potestas moutu yr-
paTtuia cBoe MMYILECTBEHHOE cofiepkaHue (cm. n. 145). OnHaKo MojHas rpaxiaH-
CKasl TIPaBOCITOCOOHOCTh TTpU3HAeTCs W B MpaBe HOCTMHMAHA TONBKO 3a personae
sue iuris.

§ 33. MpaeoBoe NONOXEHUE PUMCKUX rPaKpaH

106. IlpuoOpeTeHre pUMCKOIO IPAKIAHCTBA. PrMCKOE IpakIaHCTBO MPUOO-
peTasnoch:

(1) PoxneHnuem, mpuyeM peOEHOK, pOXICHHBI B pUMCKOM Opake, ClenoBal
COCTOSTHUIO OTIIa, a peOGeHOK, POXKIEHHBINM JKEHIIMHOM, He COCTOsBIIEH B Opake,
CNIeIOBAJl COCTOSIHMIO Marepu. Takum 00pa3oMm, peOeHOK, POXKIEHHBINM OT Opaka
PYMCKMX TpaxaaH, ObUT PUMCKUM TPaKIAHWHOM, TaK Xe KaK peOeHOK, POXKIEH-
HBIA PUMIISTHKOM, He cocTosiBlIeld B Opake. PeOeHOK Xe, poXaeHHbI BHe Opaka
He-pUMJISTHKOM, He TIPU3HABAICI PUMCKUAM TpakIaHWHOM, XOTSI ObI OTLIOM €ro
ObLT pUMCKUIA TpaxnaHWH. B niensix crumynvpoBanust 6pakoB B I B. H.3. ObUIO yc-
TAHOBJIEHO, YTO U peOEHOK, POXIEHHBI BHE Opaka PUMCKOWM TIpakKIaHKOM,
He TIPUMOOpETAET NMpaB IPaXIAHCTBA, €C/IM €r0 OTIIOM ObUT He PUMCKMIA TpakIaHUH.

PeberHok, poxneHHBII OT Opaka €ro pomMTesieil, CTAHOBUTCSI T'PaKIAHIHOM,
€cM oTell ObUT TpakIaHMHOM B MOMEHT 3auyaTusi pebeHKa, He3aBUCHMO OT U3Me-
HEHUIl B COCTOSIHUM POAMTENel K MOMEHTY poxaeHusi pebeHka. PebeHOK, pox-
JNEHHBIA PUMCKOM TPaXIAaHKOW, HE COCTOSIIEH B Opake, MPU3HAETCS PUMCKUM
TPRXIAHMHOM, €CIIM MaTh ObLTA TPAXKIAHKON B MOMEHT €T0 POKICHMS, He3aBUCH-
MO OT €€ COCTOSIHMSI IO 9TOTO MOMEHTA.

(2) OcBoGOXIEHNEM PUMCKMM TIPaXIAHMHOM cBoero paba (. 118).

(3) YcbiHOBIEHMEM PUMCKUM TPaXIAHWMHOM Uy:Ke3eMIIa.

(4) TlpemoctaBieHrEM PUMCKOTO TPaXkAaHCTBA OTAENbHBIM JUIIAaM, OOIIMHAM,
TIPOBUHIIMSIM OCOOBIMM aKTaMU TOCYIapCTBa.

107. IosoxkeHre pUMCKIX IPAKIIAH B IMyOJIMYHOM Y B YACTHOM npase. C TO4U-
KM 3pEHMsI CBOETO TMPABOBOTO TMOJIOKEHUS] PUMCKUE TpaxaaHe NeUIUCh Ha JBe
OoJIbIlIE TPYNIIBL: a) CBOOOMHOPOXIEHHBIE, ingenui, 0) 0OCBOOOXIEHHBIE U3 Pad-
CTBa PUMCKMM TPaXXIAaHWHOM, BOJIBHOOTMYILIEHHUKHM, libertini, momseprasivecs
M B KayecTBEe PUMCKUX TpaXkITaH HEKOTOPHIM OTpaHMYEHUSIM B TIpaBax.

(1) CBOOOAHOPOXIEHHbIE PUMCKUE TPAXIAHE ObLTA HOCUTEISIMU TIOJIHOM Mpa-
BOCIIOCOOHOCTH, TTOJIMTUIECKOM, CeMEMHON 1 MMyIecTBeHHOM. OCHOBHBIMU T10-
JIMTUYECKUMU TIpaBaMM TpaxnaH ObUIM: a) MpaBO HECTU CIYXO0y B PEryIsipHBIX
PUMCKHMX BO¥icKax; 0) MpaBO Y4aCTBOBAaTh M TOJOCOBaTb B HAPOIHBIX COOPaHMSIX
(ius suffragii); B) mpaBo ObITh M36KMpaeMbIM B MarucTpathl (ius honorum).



IIpaBo yJacTBOBaTh B HAPOMHBIX COOPAHMSIX OTPAXKAIOCH M B CTPYKTYPEe UMEHH
PUMCKOTO TpaxaaHuHa. B KoHIle meprona pecnyOavKu U B MEpBOE BpeMsi UMIIe-
pUM TIOJIHOE HWMSI PHMMCKOTO TpaXAaHMHAa COCTOSIO M3 TIISITM YacTeil: a)
praenomen — uMsI B COOCTBEHHOM CMBICIIE CJIOBO; 6) nomen — HaWMEHOBAHUE Ce-
MbU WIM pofia, K KOTOPOMY TIPUHAIUIEKUT JaHHOE JIUII0; B) YKa3aHWEe UMEHU OTIa
B POIUTENILHOM Manexe (IoI00HOe PYCCKOMY OTYECTBY: ChIH TaKOro-TO); T) Hau-
MEHOBaHME TPUOBI, B COCTABE KOTOPOil HOCHUTEIb UMEHH TOJIOCYeT B HApOJHOM CO-
OpaHWM, TIPUYEM 3TO TIOCTIeIHee YKa3aHWe COXPAaHWIOCh B COCTABE TOJTHOTO MMe-
HM W TIOC/Ie TOTO, KaK HAapOmHble COOpaHUS B TIEpUON WMIICPUM TepecTaiu
CO3bIBaThCS; /1) MPO3BHUIIIE, KOTOPOE CTAIO BKIIOUATHCS B IMOJTHOE MMSI TpaKIaHU-
Ha TIO3[IHEee JPYTuX YacTeid.

Takum o6pa3om, momHoe uMs, Hampumep, Llmiepona OwL10: Marcus
(pracnomen) Tullius (nomen) M |arci| flilius| Corneliana (triba) Cicero (cogno-
men).

He nMest momTIecKux MpaB, XXEHIWMHBI He MMeTM U OPUIIMATEHOTO UMEHU:
OHU HOCWIM WMSI, KOTOpOE TPHUCBAUBATOCH UM B OBITY, C TIPUCOEIMHEHUEM B PO-
JUTETLHOM TIaiexke MMEHU OTLA WM MYyXa, TIOJ BIaCTbi0 KOTOPOTO XEHIIMHA CO-
CTOsI1a, B POAUTENBLHOM MaJexe: 104Yb WM KeHa TaKOro-To.

B oGnacTi yacTHONMpPABOBBIX OTHOIIEHMI MPaBOCIIOCOOHOCTh PUMCKOTO Tpax-
JaHWHA CKJIa[blBajiaCh M3 YIMOMSIHYTBIX BhbIIE ius conubii W ius commercii, B co-
CTaBe KOTOPOTO ¢ HEKOTOPOTo BpeMEHM CTald 0co0O BBIIENSTH testamenti factio,
TPaBO COCTABJISITh M OBITH CBUIETENIEM TPU COCTaBICHUM 3aBelllaHus (testamenti
factio activa) 1 mpaBo ObITh Ha3HAaYEHHBIM HACJAETHUKOM IO 3aBelllaHuIo (testa-
menti factio passiva).

(2) I'paxmaHe, NpUHAIICKABIIME K YKMCIy BOJBHOOTHYIIEHHUKOB, libertini,
OCTABIMCH B MPUHIIMIIE HABCETIa HOCUTENISIMU HEKOTOPOIi OrpaHUYeHHOM MpaBo-
CMOCOOHOCTM B cdepe Kak IyOJMYHBIX, TAK W YACTHOIMPABOBBIX OTHOILEHUIA.
IpexHee pabckoe COCTOSIHME CJIOBHO HaJlarajio Imedyath Ha MpaBoBYIO cdepy deno-
BeKa 1 TIOCJIe BCTYIUIEHUS €T0 B YMCJIO CBOOOMHBIX PUMCKUX TpaskIaH.

B cdepe myOmmyHOro mpasa orpaHWYEHUs MpaB BOJIBHOOTIYILIEHHUKOB 3a-
KJTFOYAJTCh B TOM, YTO OHU HE CIYXKWIM B PUMCKUX JIETHOHAaX, a B | B. H.3. yTpa-
T 1 ius suffragii, moyemy ykazaHue TpuObI 1 He (DUTypHUPOBAIO B COCTaBE Ipax-
JTAHCKOTO MMEHU BOJbHOOTMYIIEHHUKOB, OHU HE HMenM HU ius honorum,
HU TipaBa ObITb BKJIIOYaEMbIMU, TaK e KaK W UX JeTHU, B YMCIIO CEHATOPOB.

B mepwon mumriepuu orpaHuUYeHMsT TYOJMYHBIX TIPaB BOJBLHOOTIYIIEHHUKOB
YCWJIWJIMCh, HO B TO K€ BpPeMs CJIOKWJICSI MHCTUTYT TIPMCBOEHMUST BOJILHOOTITYIIIEH-
HMKaM TIOJHOM TMOJIMTUYECKOM MPABOCIIOCOOHOCTH CIIELUATbHBIM O TOM IOCTa-
HOBJIEHMEM MMIIEpATOpa, restitutio natalium, xoropasl cooflLaIa UM MOJIHYIO IIpa-
BOCIIOCOOHOCTB M B chepe YaCTHOTO TpaBa WM IyTeM MPUCBOCHUS UMITEPaTOPOM
30710TOrO TepcTHs (ius aureorum).

B nmpase FOctHMaHa, Korma MOJMTUYECKHE MpaBa TpakiaH JaBHO YXke yTpaTH-
JIM TIpEXHee 3HaYeHue M colepkaHue, OrPaHUYEHUI TIOJIMTIYECKUX TPaB BOJIBHO-
OTIYIIEHHUKOB OoJbIiie HeT. COXpaHSIOTCS, OHAKO, OTPAaHMYEHUST UX TPABOCIIO-
COOHOCTM B 00JaCTM YaCTHOMNPABOBBIX OTHOIIEHWI: BOCIPEIIAIOTCS Opaku
BOJIbHOOTITYIIIEHHUKOB C JIMLIAMU CEHAaTOPCKOTO COCJIOBUSI, Kak 7o I B. ObLIM BOC-
MIpeleHbl OpaKy CO BCeMHM CBOOOTHOPOXKICHHBIMU. KpoMe Toro, BOJLHOOTITYIICH-



HUK HeCeT 10 OTHOIIECHUIO K OCBOOOIMBIIIEMY €0 M3 pabcTBa TOCTIONMHY PSIT JIMY-
HBIX M UMYILIECTBEHHBIX 00sI3aHHOCTE, IIOCTPOSHHBIX IT0 TUITY 00SI3aHHOCTE! AeTeit
B OTHOILIGHUM OTLA: BOJBHOOTITYILIEHHUK 00s13aH TOCIIOAMHY CBOEH IpakKIaHCKOM
JKU3HBIO, KaK ChIH 00s13aH OTILy CBOEl XKM3HBIO (prisrdeckoii. OTciona OTHOIEHUS
TaTpoHaTa Mexy ObIBIIIMM TOCIIOMMHOM — TTATPOHOM — U €T0 BOJILHOOTITYIIICHHU-
KOM — KJIME€HTOM, OTHOILIEHUSI, B KOTOPBIX BHIPKAETCS TIPOIOJIKAIOIIASICST SKCTLTY-
aTaius ObIBILIEro pada.

ITpaBoOTHOIIIEHNsI, COCTABJISIONIME B COBOKYITHOCTH ITIaTPOHAT, MOTYT OBITh
CBeZIeHBI K TPeM rpyrmnam: a) obsequium — COBOKYIMHOCTb JIMYHbBIX U MMYILIECTBEH-
HBIX, CEMEITHOTrO XapakTepa, IpaB IMaTpoHa (MpaBo AOMAIIHErO Cyla Hal KIMeH-
TOM U Jp.); 0) operae — 00513aHHOCTb BOJIBHOOTIYLIEHHUKA OKa3bIBATh MATPOHY
JmyHbIe yeiyru (1. 447); B) bona — B3arMHasi 00513aHHOCTD BOJIGHOOTITYIIIEHHUKA
M TIaTpoHa IOMOTaTh JPYT JOPYIy B MaTepuabHOM HyX/e, NaBaTh aJTMMEHTHI,
K 3TOMY MPUCOEAMHSIOCH TAKXe MpaBoO MaTpoHa HAacJeNoBaTh MO 3aKOHY IMOCe
BOJIHOOTIYIIIEHHHWKA, HEe OCTABUBIIIETO HUCXOMSIIIMX U YMEPIIEro 6e3 3aBelaHmsl.

OTHOIIIEHUST TTATPOHATA OTPAXAIKMCh B CTPYKTYpe TPpaskIaHCKOTO UMEHH BOJIb-
HOOTITYIIEHHMKA: OH HOCKJI OOBIKHOBEHHO pracnomen u nomen rnarpoHa, ykKasbl-
Basi U UMsI TIOCJIETHETO B POAUTESILHOM MMazieke B KaueCTBe MMEHM OTLIA 1 TIpeBpa-
THUB CBOE TIpexkHee uMsl paba B cognomen. Tak, ocBoboxaeHHbI LluiiepoHoM pab
I'epmomnop nmenosaicst: Marcus Tullius Marci libertus Hermodorus.

[TaTpoH yTpaumBai CBOM TpaBa, €CliM OTKa3bIBajl BOJbHOOTIYIIEHHUKY B ali-
MeEHTax, eCJIM BO30OYXIaT MPOTHB HEro CylaeOHOe OOBUHEHWE, IPO3UBIIEE CMEPT-
HOIf Ka3HbIO, a TAKXKE B CJTyJasix, KOTJA MAaTPOH TbITAICS Ha BO3ME3MHBIX HavaIax
nepeaaTth ApyroMy JIMILy CBOe MpaBoO Ha operae.

Mmneparopekast restitutio natalium Takke ycTpaHsila 4aCTHOIPABOBYIO CBSI3b
TaTpoHa ¢ KJIMEHTOM, TTOYeMY ¥ TTPENOCTaBIIsIach OOBIKHOBEHHO MMITEPATOPOM He
MHaye, KaK ¢ COrIacusl IaTpoHa.

108. Y1para pumckoro rpaxaaHcTsa. PrMckoe rpakaaHCTBO yTpauyMBaJIOCh
IIpY >KM3HM Yallle BCETO C yTparoil cBobomp! (capitis deminutio maxima). OcHoBa-
HMEM K yTpaTe IrpaXIaHMHOM CBOOOIBI ObLI, IIPEXIe BCETo, IUICH, 3aXBaT HEeMPH-
siteieM. OHAKO €I 3aXBaueHHbBIN B IJIEH 1 00pallieHHbI B paOCTBO PUMIISTHUH
BO3BpalLaics B PuM, OH B CHTy 0c060i Fopuandeckoi (hukimu, postliminium, ius
postliminii, paccmarpuBajicsi Kak HHUKOTIA HE YTPAuMBABIIMIA HU CBOGOIDI,
HU TpakIaHCTBA, HU OTAENbHBIX CBOMX ITPAB.

B npeBHeliime BpeMeHa IpaXIaHUH MOT OBITh TIPM HEKOTOPBIX OOCTOSITEIBCT-
Bax MpoIaH B pabCTBO, OMHAKO HE MHa4e Kak 3a rpaHully, trans Tiberim, 6o mo
reprosia UMIIEPUM CYMTAJIU, YTO TpakIaHWMH HE MOT CTaTh pabOM Ha TePPUTOPUU
PUMCKOrO rocyaapctsa. Tak, MarcTpar UMe MpaBo Mpomath B pabCTBO 3a FPpaHM-
1y Ie3epThpa WM TPaXIaHWHA, YKIOHUBILIETOCS OT lieH3a, 0OOKpaIeHHBI MOr
TpoaaTh BOpa, KPEAUTOP — HECOCTOSITENILHOTO TOJDKHUKA.

OTH OCHOBaHUSI yTpaThl PUMCKOTO TPAXKIAHCTBA BIIOCICACTBUM OTIIAJIM, HO Ha
MX MecTe TOSIBUJIOCh OOpallieHre B pabCTBO B CBA3M C HAKA3aHUSIMM, HaJlaraBIIN-
MUCS 32 HEKOTOpPbIC TSDKKME TIpecTyIieHusl. Tak, B Iepyol peciyOMKl CTaHO-
BWICS paboM rpaxkmaHWH, IIPUTOBOPEHHbBINM K aquae et ignis interdictio; B mepuon
UMIICpUU — JIMLIAa, TTPUTOBOPEHHBIC K OECCPOYHBIM KATOPXKHBIM pabOTaM WA
CCBUIKE.



'paxkmaHWH MOT M caM OTKa3aThCs OT IpaB TIpakJaHCTBa, WU MPUTOM TOJIBKO
rpaxmaHcTBa (capitis deminutio media), mepeiinsi, HampuMep, B YUCIO JIATUHOB
B IENSIX TIOJYYeHHWs 3€Mesib, pa3laBaBIIMXCS JIATMHAM, HACENSIBIINM KOJOHUU
uT.IL

o mocnenHero CToJeTHSI PEecNyOJMKM HE CYIIECTBOBAIO HU 0CO0OTrO cyaa,
HU 0cO0OTro mMopsiika pa3pellieHusi crnopoB o rpaxnaaHcTee. [lo-BuaumMomy, Takue
CIOpBI pa3pelrajaruch MarucTpaToM B aIMMHMCTPAaTUBHOM Topsiake. B koHIe pec-
myosmku 3akoHoM Papia (koTopoMy, BeposITHO, TIPEAIIECTBOBAIN IPYTve 3aKOHBI
B TOH Xe o0ylacTu) ObUT yupeXIeH OCOOBIN Cym Il pa3pelieHUs CIOPOB O Tpax-
JIaHCTBE.

B nepuon mmnepum He-rpaxiaHWH, BblAABaBLIMiII ceOsl 3a pUMCKOrO rpaxnia-
HWHa, KapaJicsi CMEPTHOM Ka3HbIO.

Cnop o MpUHAIJIEXHOCTH TpaXmaHWHA K 4YMCIy ingenui mium libertini paspe-
ancs B mopsake oco6oii mpetopckoii actio praeiudicialis.

3akoH Visellea 24 r. H.3. YCTaHOBWJI YTIOJIOBHYIO OTBETCTBEHHOCTb BOJBHOOT-
MyIlIeHHWKa, BblAaBaBIIero cedsi 3a CBOOOIHOPOXIEHHOTO.

§ 34. Npaeoeoe nonoxexue latini

109. Bo3nukHoBeHue npasoBoro nosoxkenus latini. Kak yxxe ykasano, latini
9TO, MpeXJjae Bcero, ApeBHelInue xuteau Jlanmyma U ux mOTOMCTBO, latini veteres,
latini prisci. Ho mpaBoBoe moioxeHue latini ecTh 1 HeKOTopasl IopuaddecKass Kate-
ropusi — latinitas, KoTopasi mpemocTaBisiIach MHOTIA W He-XuTeasiMm Jlammyma. Yxke
JlaTuHCKUi1 co103 BO3BOAMJI B IIpaBOBOE MOJOXeHHUe latini HaceleHUE OTHEJbHBIX
UTaNMiickux obnnH 3a npenenamu Jlanmyma. Ilocie Toro, kak B I B. 10 H. 2. pUM-
CKO€ TPaXAaHCTBO OBUIO pacIpoCTpaHEeHO Ha BClo MTanuio, B MpaBOBOM MOJIOKEHUM
latini ocTasoch HaceleHWE BHEUTATMUCKUX OOIIMH WJIM LEIBIX MPOBUHIIUI, KOTO-
pbIM latinitas ObLIa MpegocTaBieHa OCOOBIMM aKTaMM PUMCKOTO TrocyldapcTBa.

Haxkownel, cymecTBYyIOT ellle ABe KaTeropuu latini. DTo Juia, ocBoOOXIeHHBIE
u3 pabcTBa rocMoJAMHOM-JIaTUHOM, a co BpeMeHM 3akoHa Lex lunia Norbana (19 r.
0 H. 3.) TaKXe M JMila, OCBOOOXIEHHbIE U3 pabCTBa, MpU OMpeaeIeHHBIX YCIOBHU-
SIX, PUMCKHUM TpaXJIaHUHOM U HECKOJIbKO OrpaHWYMBaeMble B MPaBOCIIOCOOHOCTH
¥ TIOCJIe TIepexola X B YKMCJIO CBOOOIHBIX JIIONEH.

Taxum obpazom, MPaBOBOE nosoxeHue latini mpuobperaercs:

a) poXIeHHeM, TpU4YeM HeHCTBYeT MpPaBUJIO, OJHOPOIHOE C YCTaHOBJICHHBIM
IJIST TIPUOOPETEHUSI POXIACHUEM PUMCKOTO TpaXIaHCTBAa: peOEHOK, POXIEHHBIN
B Opake, cilemyeT COCTOSSHUWIO OTIa; peOeHOK, POXIEHHBIN XEHIIMHOW, HE COCTO-
sueil B Opake, cieayeT COCTOSSHUIO MaTepH;

0) MpPUCBOEHWEM TIPABOBOTO IIOJOXEHMs JIATUHA aKTOM TOCYAapCTBEHHOM
BJIACTH;

B) J0OpPOBOJIBHBIM TEPEXOJOM PUMCKOTO TpaxkIaHWHA B YMCIO latini B 1ensx
MpUOOPETeHUST 3eMeb, Pa3NaBaeMbIX HACEJIEHUIO KOJOHUI;

r) OCBOOOXIEHHEM K3 padCTBAa TOCMOIAMHOM — JJATUHOM WIM PUMISIHUHOM —
MPH YCIOBUSAX,ITPEIYCMOTPpeHHBIX 3aKoHOM lunia Norbana.

110. ITosoxkenue latini B myosmunom u B yacTioMm npase. [IpaBoBoe mosoxke-
Hue latini He BMoOJIHE OAMHAKOBO, B 3aBUCMMOCTM OT TOTO, MpPUHAMJIEXAT JU OHU
K umcny latini veteres, k umcny latini coloniarii umu latini luniani.



B cdepe mybmmuHOro mpasa Bce JJaTMHBI, HE MMesI HU TIpaBa CIYXUTb B pUM-
CKHX JIETMOHAX, HH ius honorum, MOIB30BAINCh, OMHAKO, IPABOM YdJacTBOBATH
U TOJIOCOBaTh, BO BpeMs IpeObiBaHus B PriMe, B pUMCKIX HapOIHBIX COOpaHMSIX.

D10 MpaBo ObLIO MEPEKUTKOM CBOEOOPA3HOTO MpaBwWia, B CUIy KOTOPOTO
B JIpeBHEMIINE BpeMeHa KaXIblid XXUTeIb OOIIVHEI, BXOMMBIIEH B cocTaB JlaTuH-
CKOTO coto3a, nmet ius suffragii Bo Bcex oCTabHbIX OOILIMHAX, BXOAMUBIIMX B COMO3.

B ciepe yacTHOMPaBOBOI GOMBITMHCTBO latini veteres, Harbosee OIM3KUX PUM-
JISTHaM U1 TI0 UCTOPUYIECKOMY TIPOMCXOXKIECHUIO M TI0 KYJIBTYpe, UMeIU Kak ius conu-
bii, Tak 1 ius commercii. OcTaJbHbIE TATUHBI, HE UMes ius conubii, UMeIH ius com-
mercii, KoTopoe, OIHaKO, orpaHnurBaIoch M latini luniani. O6 1ol Kareropuu
JIATMHOB TOBOPWIM: «KMBYT KaK CBOOOIHBIE, YMMpAIOT KakK pabb» — vivunt ut
liberi, moriuntur ut servi; OHM He BIIpaBe ObUIM COCTABIISITH 3aBCILAHUIL, B UX UMY-
IIECTBE HE IOTYCKAIOCh M Hac/IeJOBaHUE T0 3aKOHY: T0C/Ie CMEpPTH JIMla, TIPUHA-
JiexaBiiero K yuciy latini Tuniani, Bce ero umyInecTBo nepexomusio K rocroauHy,
HEKOT1a OCBOOOMMBIIIEMY YMEPIIIETO M3 PadCTBa, KaK eC Obl 3TO MMYIIIECTBO TP~
HaIekaio rocnoauHy Beeraa (iure peculii) (cM. 1. 117), 6e3 oOpemeHeHus rocro-
JIMHAa WMYIIECTBEHHbIMU 00s13aTeIbcTBaMy  yMepiero.  MIMyIiecTBeHHbIE CIOPhI
BCEX JIATHHOB pa3pellalich B TeX e CyIax U TeM JKe TTOPSITKOM, YTO M CTIOPBI PYM-
CKUX TpaKmIaH.

111. TIlpuoOperene puMmcKoro rpaxkgaHcrsa. [lepexon M3 COCTOSIHUS JIaTMHA
B COCTOSIHME PUMCKOTO TpaxkIaHWHA ObUT OTHOCUTENILHO MPOCT. JIaTUHBI Ipruoope-
Tald PUMCKOE TPakIaHCTBO JIMOO a) B CHJTy OOIIMX MTOCTAHOBJICHUM, TIPYCBANBAaB-
IIMX [IeJIbIM KaTeropysiM JIATUHOB TIPY OTIPENIeSICHHBIX OOCTOSITENThCTBAX PUMCKOE
IPakIAHCTBO, JIM0OO 0) B CIIY CIIELUAIbHBIX aKTOB TOCYIApCTBa, HaNEeIsIBIIMX IIpa-
BaMU TpakIaHCTBA OTIEMbHBIX JJATUHOB WM LieJble TPYMIbl MX. Tak, W3ApeBie
PUMCKOE TPaXIAHCTBO TMpUCBauMBaIoch latini veteres, mepecenuBiiumcst B Pum.
Tak Kak 3T0 MpaBWJIO BJICKJIO 3a COOOI0 COKpallleHHe HaceleHUs roponoB Jlarmy-
Ma, TO MPUMEHEHHE ero ObUIO C HEKOTOPBIX MOP OrPaHMYEHO YCIOBMEM OCTaBlie-
HUSI TIOTOMCTBA B MeCTe MpeXKHEro XKUTENbCTBA JlaTWHA. YTpasaHeHue xe B I B.
JI0 H. 3. TIpaBWJIa O MPUOOPETeHMM TpakaaHCTRa latini veteres, mepeceTMBLIIMMUCS
B PuM, cTasio omHMM 13 TIOBOIOB K BOIHE, KOTOpas MpUBeIa K PUCBOCHUIO PUM-
CKOTO TpaXIaHCTBa BceMy HaceneHuio Mtanuu. J1o 3Toro BpeMeHH IpaBa pUMCKO-
IO TpaXkJIaHCTBA MPUOOPETATM TaKKe W JIaTUHBI, 3aHMMAaBIlIME B CBOMX OOIIMHAX
JMOJDKHOCTH MAarucTpaToB Wi ceHaropoB. Latini Iuniani Hamensmch mpaBaMu
PMMCKOTO TPaKIAHCTBA 3a YCIYTM, OKa3aHHBIE PUMCKOMY TOCYIapCTBY B JIeJIe OX-
paHbl 0e30MacHOCTH JOPOT, MOCTABOK PUMCKOMY TOCYIapCTBY W T.II.

Kareropus latini coloniarii yrpaTiia 3HaueHue ¢ paclipoCTpaHEHUMEM B Havase
IIl B. H. 3. MpaB TpaxnaHcTBa Ha Bce HacesieHue ummnepuu. Kareropust latini
Iuniani 6p1a ynpasaneHa npu KOctrHuaHe.

§ 35. MpaBoBoe NoONoOXeHNe neperpuHoB

111-a. BosHMKHOBEHME NIPABOBOIO MOJIOXKEHMS NeperpuHoB. [JIaBHBEIM OCHOBA-
HHWEM BO3HMKHOBCHUA ITPABOBOIO ITOJIOKCHUA TMEPETPpUHA OBbUIO BKJIIOYEHUE B CO-
CTaB PMMCKOI'O TOCYIapCTBa 3aBOEBAHHBIX PHMOM TeppUTOpHUIA, HACENIEHUIO KOTO-
pBIX, He oOpammaeMoMy B paOCTBO, B TO Xe¢ BpeMs He COOOIIaoCh PHMCKOE
TPaXAAHCTBO. DTO HacelleHWe CTAHOBWJIOCH NMeperpuHaMu. JIpyriMu OCHOBaHWMSI-



MM BO3HMKHOBEHHSI NPaBOBOTO TMOJIOXEHUU [MEPErPUHOB ObUIM: a) POXIECHUE OT
Opaka MeperpyuHOB WX OT He COCTOsIBIIEN B Opake MeperpMHKu; 0) MpUCyKIeHKe
YIOJIOBHBIM CyZIOM K aquae et ignis interdictio B mepuion pecryOIvKu; B) MPUCYX-
JIEHUE K BBICBUIKE B MEPUO UMIIEPUM.

112. TTosioKeHue eperpMHOB B MOJIMYHOM M B YacTHOM mpase. [Tomutuyec-
KMX TIpaB MEperprvHbl He MMesu. DTo ObUIH, TIPEXIe Bcero, noanaHHble Puma 6e3
MpaB TPaXIAHCTBA, MpeBHelIMe hostes, MpeBpaTUBIIMECS C TEYEHWEM BpEeMEHU
B HOBYIO KaTeTOpHIO HACeJIeHUs] — TeperpuHoB. VckioueHne neperpuHoB U3 Mo-
JIMTUYECKOM XM3HU CTPaHbI OTPAXAJIOCh U B KOHCTPYKLIMU MX UMEHU: OHO COCTO-
SUT0 U3 cognomen MMEHW OTLA B POIAMTETIbHOM Tafexe; HauMEHOBAHUSI TPUObI
B COCTaBE UMEHU TIeperpUHOB HET.

B yactHonpaBoBoli cdepe neperpuHbl ObUIM MOTYMHEHBI CBOMM HAllMOHAJIb-
HbIM cucTeMaM TpaBa. PopMalbHbIM OCHOBAaHMEM JEWCTBUSI 3TUX CHUCTEM ObLIA
leges provinciae, ycTaHaBIMBABILIME TPABOBOE TOJOXEHUE OTICIbHBIX TPOBUH-
Ll

Pa3Hoo0Opasue yacTHOro mpaBa, KOTOpOE AEWUCTBOBATIO ISl TIEPETPUHOB pa3-
HBIX OOILIMH, U OTCYTCTBUE TMPABOBBIX HOPM, KOTOpBIE PETYJIMPOBATIU Obl UMYIIE-
CTBEHHBIC OTHOIICHMSI TIEPETPUHOB C PUMIITHAMM, 3aTPYAHSIO pa3BUTHE TOPTrOB-
. [ng ycTpaHeHWs] 3THUX TPYOHOCTEH praetor peregrinus Tpy COAEHCTBUU
IOpUCTOB M BBIPAOOTAN TTOCTENEHHO ius gentium (cm. na.llu 12).

113. ITpuodpeTenne pUMCKOTO IpKIaHCTBA. [leperprHbl TPUOOpETaIN TIpaBa
PUMCKOTO TPKIAHCTBA JTMOO a) CUITy 3aKOHOB, MPHCBAMBABIIMX PUMCKOE TpaXkIaH-
CTBO B Harpaiy 3a pa3Id4HbIe YCIyTd, OKa3aHHbIE PUMCKOMY TOCYNapCTBy, JIMOO 0)
CUJly CHeUMabHbIX aKTOB TOCYIapCTBEHHOW BJACTH, MPUCBAUBABLUMX OTACIBHBIM
TpyIIaM TeperpuHOB PUMCKOE TPAKIAHCTBO WM OTAEIbHBIC U3 TpaB TpaxmaH (OT-
ctona cives sine suffragio). M3maHue Takux akTOB BbI3BIBAIOCH Pa3HOOOPA3HBIMU
5KOHOMUYECKUMU U TIOJIMTUYECKUMU COOOPaXKEHUSIMU, B YACTHOCTH, 3a/1ladyaMU TI0-
TOJTHEHUS! KUTEJISIMU TTPOBUHLIMKA PUMCKHX JIETHOHOB, B KOTOPBIX, KaK yXe yKa3a-
HO, HECJI BOGHHYIO CJIY>KO0y TOJIbKO pUMCKHE (daxaaHe. [J1aBHbIM 00pa3oM B (huC-
KalTbHBIX LEJSIX, a UMEHHO JJIsl pacrpocTpaHeHMsI Ha Bce HaceeHWEe WMIIepUr
Hajiora ¢ HacnmencTBa (vicesima hereditatis), ObUT M3MaH ¥ YIOMMHABIIMIACS YKe
SMIVKT, PacMpOCTPAHUBILIMI MpaBa TpakIaHCTBA HA BCEe HaceNleHUe UMITEPUU.

§ 36. [IpaBOBOe nONOXEHNE PaboOB

114. OO0was xapakTepucTUKA MOJI0KeHus1 padoB. PrM ObuUT pabosianesbyec-
KVMM TOCYTapCTBOM Ha BCEX CTAIMSIX CBOETO cyllecTBoBaHMsI. CoOCTBEeHHUKAMU pa-
60B ObUIM IJIaBHBIM 00pa3oM OTIENbHBIC Jnlia. MI3BeCTHO, OMHAKO, W TOCYIapCT-
BEHHOe paOCTBO (servi publici), uMeBIliee, BIpoYeM, BTOPOCTEIIEHHOE 3HAYeHMUeE.
Morm ObITh COOCTBEHHUKAMU PadOB U MYHULIVTIUU.

OCHOBHBIM MPUHLIUIIOM, OMPEAESISIBUIMM MPAaBOBOE MOJIOXKEHUE paboB Ha MPo-
TSCKeHMM Beeli victopur PriMa, GbUTO TIpr3HaHMe paboB He CyOBbeKTaMM, a OOBeKTa-
MU TipaB. OmHaKo (HOPMBI TIPAKTMYECKOTO OCYLIECTRICHHST 3TOTO TTPUHIIUTIA MEHSI-
JIMCb B XOAC 3KOHOMMUYECKOIO M MOJUTUYECCKOI'O pPa3BUTHA Puma u umsMeHeHMit
MNEOJIOTUU TOCMOACTBYIONIMX KiiaccoB. [Ipu aToM Bo3pacTaHue, OCOOEHHO B Mepu-
OJl UMTIEPUH, YKCIIa TIPABOBBIX HOPM, SIKOOBI HAIpaBJICHHBIX Ha YJTydIlleHUe TOJIo-
JKeHUsT paboB, 1IUI0 MApaJUIEbHO C yXyIIeHreM (haKTUUeCKUX YCJIOBUM WX XKHU3HM.



B npeBHeiiliee Bpemsi, Korma pad ObLT HEPEOKO XKUTEJIEM COCETHEH OOILMHBI,
B3ITBIM B TUICH HETOCPEACTBEHHO TOCIOAMHOM, KOTODBI TIOHApWyl €My >XU3Hb
U 3HAET, 4TO Yepe3 HEKOTOPOe BpeMsi B HOBOM BOITHE, MOXET ObIThb, cam OyZieT B3SIT
B IUIEH 1 o0pallieH B paOCTBO OTLIOM, OpaToM I CBIHOM TOIO ke paba, Korma 4uc-
J10 pabOB ObLIO HEBEIMKO U Pabbl XKWIM U PaOOTAIU B MOCTOSSHHOM M HEMOCPEACT-
BEHHOM OOIIEHUM C PabOBIAJIETbLEM U €10 CeMbeid M SIBJISUIMCH ISl HETrO JIMIIIb
MOACOOHOI CUJION, YCIOBUS XKM3HU PabOB TOTIA HE CIIMILIKOM PEe3KO OTJIMYaIUCh OT
YCJIOBMI XKU3HU MX COOCTBEHHUKOB. PaOGCTBO HOCWIIO eliie TTaTprapXabHbIA Xapak-
Tep. Ho korma ¢ pa3ButreM 3KOHOMUYECKOTO U TOJIMTUYECKOro MoryiiectBa PriMa
Yyucao paboB BO3POC/IO UpEe3BbIYANHO, KOTla HOPMAIbHBIM CIIOCOOOM TproOpeTe-
HUs1 paboOB CTana KyIUId M BbIBE3EHHbIE, IVIaBHBIM 00pa3oM W3 AaleKuX CTpaH,
Azun, Adpuku, padbl paboTaIM YacTo B OTHAJCHHBIX OT PrMa OrpoOMHBIX MMEHMSIX
Y TIPEANPUATHUSIX TIO HAA30POM TOCTABRJICHHBIX PaOOBJIANEIbLAMU HAICMOTPIIM-
KOB, KOIJIa, MHaYe roBOpPsi, OKOHYATEIBHO CJIOXKUIACh CUCTEMa aHTUYHOTO pabCTBa,
B KOTOPOil TOCTIOAMH SIBJISIETCSI Tapa3UTOM CBOMX paOOB, TOTma IMOJIOXKEHUE Servi
pro nullis habentur oT4eTIMBO BOILIO B 00MXOM 1 CO3HAHNE PUMCKIX pabOBIaIeIb-
ueB. M ecsim mpeTopckoe MpaBo M 3aKOHOAATEIBLCTBO M CO3MAIOT PSill HOPM, SIKOObI
HaIpaBJIeHHbIX Ha TIPU3HAHUE W OXpaHy JIMYHOCTU paboB, €C/I CKIIAIbIBAETCS T.H.
favor libertatis, TeHmeHIMs TOJIKOBATh MMPABOBBIE HOPMBI B ClIydae CIIOpa B IIOJb-
3y MPU3HAHUS YeJloBeKa CBOOOIHBIM, TO IO CYILIECTBY 3T HOPMbI HalpaB/ieHbl Of1-
HU — Ha co3naHue 0ojiee TOHKUX (OpM IKCITIyaTallyd padoB, Ipyrue — Ha HEKO-
TOpoe TPUKPBITUE 3TO 3KCIUTyatalMu. becromanHas sKcrutyaraiusi paboB
BbI3BaJIa TE MHOTOUMCJICHHbIE BOCCTaHUSI Pab0OB, KOTOpbIE, MOCIENOBATEIbHO pac-
LIATHIBAsl XO3SMCTBO PUMCKOTO TOCYIApCTBA U YCTOM €ro TMOJIUTUYECKON XW3HU,
npuBes Pum k rubenu.

115. Cnoco0bl yeraHosIenus padoersa. (1) OCHOBHBIM CITIOCOOOM YCTAHOBJIE-
HUs pabcTBa ObUT IUIEH, 3aXBaT YyxKe3eMila B BOMHE C TOCYIapCTBOM, K KOTOPOMY
oH npuHamiexan. Ho Takoii e 3axBaT JOMYCKaJICs M B OTHOLICHUM YyXe3eMlia,
¢ TocymapcTBoM KoTtoporo PuM He coctosut B BoitHe, eciu y Puma B TO e Bpemst
He OBbUTO TOTOBOPHBIX OTHOIICHHWIA ¢ 3TUM TOCYIapCTBOM, MO0 dyXe3eMell, KaK yxke
CKa3aHo, ObUI, B MPUHIIUIE, BHE MpaBa W MPaBOBOM OXpaHbl, M CO3IATh IJIsl HETO
KaKoi Obl TO HU ObUIO TPABOBOI PEXXMM MOT TOJIBKO IOTOBOP C €r0 TOCYIapCTBOM.

(2) dpyrum ocHOBaHMEM BO3HHMKHOBEHUSI PaOCKOTO COCTOSIHMS OBUIO pOXKIe-
HUE OT MaTepU-paObIHU: 3aKJIIOueHMe Opaka ¢ paObIHE He JOMycKajloch, a pede-
HOK, POXIEHHBII BHE Opaka, ClieIoBaJl COCTOSIHMIO Matepu. [Ipu 3ToM mepBoHa-
YaJbHO PeOCHOK TPHM3HABAICA PAabOM, €CM MaTh €ro Oblla pabbiHEeil B MOMEHT
POIOB, HE3aBUCHMO OT €€ COCTOSTHUSI C MOMEHTA 3a4aTHsl peOeHKa o ero poxkie-
Hug. OOHaKo B MEPMON MMIIEPMU, B CUJIy NPUBEICHHOIO BhIlE MpaBuia infans
conceptus pro nato habetur (1. 102), pebeHOK TpU3HABAICS CBOOOMIHBIM, €CITM MaTh
ObUIa CBOOOMHA B KaKOI ObI TO HM OBLIO MOMEHT O€peMEHHOCTH. DTO OBbLIO M OfI-
HUM M3 TIPOSIBJICHUI yIIOMsIHyTOro yxe favor libertatis.

(3) YenoBek, ponuBIIMiiCSI CBOOOTHBIM, MOT, IIPA M3BECTHBIX YCJIOBUSIX, OBITH
oOpallieH B paoa.

IpeTopckuii SAMKT YCTAaHOBWJI, YTO CBOOOIHBIM YeOBEK, MPONABIIMIA CeOs
B pabCTBO WIS TOTO, YTOOBI 3aTeM Pa3leNUTh MOKYITHYIO 1IEHY C JIULIOM, KOTOpOoe



BYMHMT MCK O TIPU3HAHUM STOTO YesioBeKa cBOOOMHBIM (pretii participandi gratia),
oCTaHeTCsl paboM.

B npeBHeiiie BpeMeHa I0MyCcKalach B M3BECTHBIX CITydasiX Mpojiaxa puMcKo-
0 TpaXIaHWHA B pabCTBO, HO HE MHAJYe Kak 3a rpaHuily — trans Tiberim, n6o Ha
TEPPUTOPUHN CBOETO TOCYAApCTBA PUMCKMIA TPXKIAHWH, TT0 BO33PEHUSAM TITYOOKOM
JIPEBHOCTH, HE MOT CTaThb paboM: paObl M3 Yuclia OBIBIIMX IpaxkIaH MPeaCcTaBIsLI
OBl CJIMIIIKOM OOJIBILYIO ONACHOCTD st Tocyaapersa (1. 108).

Bce 311 ocHOBaHUS yCTaHOBIEHsT paOCTBa OTIAIM K IepUOLy uMmIiepun. Bme-
CTO HUX TIOSIBWIMCL clydau oOpallieHusI B paOCTBO yxXe Ha Tepputopuu Puma
B CBSI3U C TIPUCYXICHWEM CYIOM K OTIpeNeicHHBIM HaKa3aHUSM (servi poenae).
Tak, obpalaarch B pabCTBO JIMIIA, IIPUTOBOPEHHBIC K CMEPTHOM Ka3Hu (in ferrum,
ad bestias) unm K 6GeccpoyHOi KaTtopre, KOTopasi OTObIBaIach B pyIHUKaXx (in met-
allum). B cuity MMIiepaTopcKoro 3aukTa 52 I. H. 3. CBOOOIHAS XeHIIMHA, BCTYIIUB-
Iast B CBsI3b C pabOM U He TIpepBaBIliasi ee, HeCMOTpsI Ha TpeOOBaHUE TOCIIONNHA,
CTaHOBMJIACh paObIHEN.

116. JInunoe nosoxkeHue padoB. OCHOBHOI OIpeNesIBIINIA MPABOBOE MOJIO-
JXeHWe paboB MPUHIIMIT Servi res sunt (paObl — BEIW) MCKITIOYAeT, pa3ymeercs,
BCSIKYIO BO3MOXXHOCTb TOBOPUTB O KaKMX ObI TO HU OBUTO TYOJMYHBIX TpaBax pa-
60oB. He HecyT oHU 1 ITyOIMYHBIX 00SI3aHHOCTEN — CITy>kK0a B PUMCKMX BOMCKaxX UM
HEIOCTYIHA; HAJIOTOB OHUM He TUIATST, 1o oHM pro nullis habentur (He mpu3HaOT-
CSJIMIIAMM).

TouHo Tak ke 1 B chepe YaCTHOMPABOBOM I'OCIIONMH UMEET MpaBa He 1o OTHO-
IIeHWIO K paly, a Ha pabda — TaK e, KaK OH MMeeT TpaBa Ha XXMBOTHOE WJIM JIIO-
Oyro MaTepraIbHyIO Belllb. Ho pab sIBiIsteTcsl Belllblo CBOEOOPa3HOM, BElbIO, Hajle-
JICHHOW Pa3yMOM U BOJIEIO, CYIIIECTBOBaHHE KOTOPBIX PaOOBIANENbIly HE CTOIBKO
HEBO3MOXHO, CKOJIbKO HEBBITOTHO ObUIO OTpHlIaTh. [103TOMY HEBO3MOXKHO OBLIO
06e30roBOpPOYHO TIPUMEHSATh K paby MpaBOBbIE HOPMBI O MaTepUaibHBIX Bellax,
M PSIT OCOOBIX HOPM COCTaBWJI B COBOKYITHOCTH TO, YTO Ha3bIBAETCS IMUHBIM U UMY~
IECTBEHHBIM TTOJIOKEHHEM paba B pPUMCKOM YacTHOM TIpaBe.

He Oynyun cyObekTOM MpaB, paObl, C TOYKU 3pEHUS MpaBa, HE UMEIU CEMbU.
CB3b paba ¢ KEHIIMHOI He Npu3HaeTcs OpakoM, matrimonium. Dto — contu-
bernium, He BICKyIIMii 32 COO0IO B NIPUHIIMIIC HUKAKKMX IIPABOBBIX MTOCIIEACTBHIA.

B cdepe umyIiecTBEHHBIX OTHOIIIEHWI pad MOXeT ObITh OOBEKTOM IIpaBa co0-
CTBEHHOCTM WHAMBUIYATbHOM U 00Ieii, y3ydpykra (mm. 221), 3amora (1. 406). OH
MOXKET OBITb IMPEIMETOM CIENIOK: KyIUIA-TIPOAAXHU, UMYIIIECTBEHHOTO HaliMa U T. TI.
Ecimm paby nprumHeHo TellecHOe TTOBPEXIeHNEe, Hall HUIM YYMHEHO HacUJIue, CO-
OTBETCTBYIOIIMIA VCK TIPENBSIBISETCS HE pabOM, a TOCTIONMHOM, TaK Xe Kak B CIIy-
yasiX, KOorja MoBpeXXICHWEe MPUUMHEHO XKMBOTHOMY WM KeM-HUOYIb MCIIOpYeHa
Belllb, MPHMHAIIEXKaIIast rocroarHy. OTKa3 TOCTIOOMHA OT CBOMX IpaB He JejlaeT
paba cBobomHbIM. [Tocsie 0TKa3a TocIoarHa OT CBOMX TPaB OTHO JIUITh U3MEHSIET-
cs B MOJIOXKEHNU pada: 10 3TOro oTkaza oH Obul servus Marci wm servus Tullii —
paboM TaKOro-To, Iocjie 0TKaza oH — servus nullius, «Hudeir pab», HO Bce ke pao,
KOTOPOTO, TaK e KaK ¥ OpOIIEHHYIO Belllb, MOXET MPUCBOUTD JIFO00E JIUIIO.

BecripaBHOe TMoOJIOXEeHWE paboOB, KakK yxke YyKa3zaHO, HECKOJBKO CMSr4ajioch
B IpeBHeliIIee BpeMsl OJIM30CTHIO, B KOTOPOI OHM KIJIM C TocTionuHOM. [Toatomy,
paccMmatpuBasi paba Kak Belllb, IpeBHelIIee MPaBo B TO e BpeMsl CUMTAIO pada



Haxomsaummcs in dominica potestate Tak e, Kak ObUIM patria potestate momBiacT-
HbIe WIEHbI CEMbM, HO He Belll rocnoavHa. PaG momyckalicsl B M3BECTHOM Mepe
K YJaCTHIO B OTIIPABJICHUH JIOMAIITHETO Ky/IbTa. MecTo morpebeHusT paba oXpaHsi-
JIOCh CaKpaTbHBIM TTPABOM.

B TIEpUOa UMIICpUMN PAN 3aKOHOB OIrpaHMYMBACT IIpaBa I'OCIIOAWMHA Ha JIM4-
HOCTh paboB. 3akoH Petronia (Hauama H. 3.) 3aIpeTWs OTAaBaTh pada B TPYIIIHI
[IAOMaTOpOB; B cepenrHe I B. H. 3. ObUIO YCTAHOBJIEHO, YTO TOCIIOOWH yTpaurBacT
npaBa Ha paba, KOTOpOro MOKUHYJ B cTapocTu Wi 6osie3Hu. Bo Il B. H. 3. ycTa-
HOBI'JI TAaKyIO K¢ YTOJIOBHYIO OTBETCTBEHHOCTh 3a YOMIACTBO Sine causa CBOETO pa-
0a, Kak 3a yOMIICTBO 4yKOro, U Tp.

BCC 9TH 3aKOHOOATC/IbHBIC MEPHBI SIBJISIIOTCs, OOHAKO, IO BBIPAKCHWIO OJHOIO
HMICTOPYKA PUMCKOTO IIpaBa, He CTOJBKO JEMCTBUTEIBHBIMU CPEACTBAMU CMSITIYUTH
3710 pabCTBa, CKOJIBKO CBUIETEILCTBOM CHJIBI 3TOTO 3J1a: IMEHHO TIePHOI UMITCpUI
OBUT TIEPUOIOM pacliBeTa aHTUYHOTO PadCTBa, MEPUOIOM Oe3yIepKHO JKECTOKOM
BKCITIyaTalluy paboB. B 3Toil aKCIUIyaTallMM 3aKiIiodyajach OCHOBHAsI CYIIHOCTh
PYIMCKOTO TOCYIapCcTBa, M OTPaHUYUTh €€ OHO He MorIo. PaGcTBo mcuesno u cMme-
HWIOCH APYTUMU (OpMaMM 3KCIUTyaTallud C ITAIeHUEM PHMCKOIO TOCyIapcTBa,
00YCJIOBJIEHHBIM BOCCTAHUSMH paboB.

117. VimyiecTBeHHOe MoJIozKenue paodos. bymyun He cyObeKTaMU, a OObeKTa-
MM TIpaB, pabbl, pasyMeeTcsl, He MMeIM MMYIIecTBa. Bellplo, Haxomseiicsa B 00-
JlamaHuy paba, HEe3aBMCHMO OT TOro, KaK OHa B 3TO OOJIaJaHue Tonaia, ¢ TOYKU
3peHus TIpaBa, ooagan rocrnoarH. Ho pad ObL1 00beKTOM ITpaB, HaleJIeHHBIM CO-
3HATEJIGHOM BOJIEM U CITOCOOHBIM CIIYXKUTh MHTEpeCaM TOCITOAMHA ITyTeM MpOsIBIIe-
Hus 910i Boym. [loaToMy yke B ApeBHeliIee BpeMsT paba Ha3bIBaIN «TOBOPSIIIM
opymreM» — instrumentum vocale, a Korma TOro IorpedoBaIM SKOHOMMYECKHE
WHTEpEeChl TOCTIOAMHA, OBbLIO TTPU3HAHO, YTO MPH TOMOIIU pada MOXET ObITh pac-
IIMPEeH KPyr IPaBOBBIX OTHOIIEHMI roCroauHa. 3a paboM ObUla IPU3HAHA CIIO-
COBHOCTB BCTYIaTh B MMYIIECTBEHHBIE CAEIKM eX persona domini, cosmasast ripu
TIOMOIIIY 3THUX CAEJIOK TIpaBa U TOCITonMHa. ['oCrionuH npenbsIBiasyl UICKA U3 Ta-
KX CIIEJIOK, KaK eci Obl CoBepIIMI Ux cam. HaoGopot, obs3aTenbeTBa U3 coBep-
IIEHHBIX PabOM CIIEJIOK IS TOCIIOAMHA He BO3HMKAIU. BbIpaxkass BO33peHUs] MaJlo
Pa3BUTOrO TPaKIAHCKOTO 000pOTa, HE3HAKOMOTO CO CJIOKHBIMA KOMMEPUECKUMM
ornecpanuvsaMm n Od)OpMJ'[ﬂIOH_H/IMI/I MX IBYCTOPOHHMMM JOIrOBOpaMM, U CUUTad, YTO
BO3HMKAIOIIME JjIS1 KOHTpareHTa I10 JOTOBOPY O0SI3aHHOCTH JEJIAIOT ero IOJIoXKe-
HUe «xyxe», Tait Bo 1l B. roBopri B 060CHOBaHME 3TOrO MpaBUJIA:

Melior condicio nostra per servos fieri potest, deterior fieri non potest
(D.50.17.133). - HaLue nonoxeHne MoXeT CTaHOBUTBLCSJTyHLLE [P
I'IOMOLLH/IDQGOB, HOHeMOXXeTCTaHOBUTbCSIXYXe.

OnHako, ¢ pa3BUTHEM TPAKIAHCKOTO 000pOTa, CTAHOBUTCS BCE SICHEE, UTO He
BCEra TOJIOXKEHUE TOCTIONMHA CTAHOBUTCST «XyKe» C BOBHMKHOBEHUEM JUISI HETO
00S13aHHOCTHU 13 3aKJTIOYEHHON paboM CIETKMU.

Ve uznpeBie ObUIO YCTAHOBJIEHO, YTO €ClM pad TMPUYUHUT KOMY-HUOYIb
VMMYIIECTBEHHBIN Bpel, YKpaleT, UCTIOPTUT BEIlb,TO TOCMOIUH 00s13aH JIMOO BO3-
MECTUTB 3TOT Bpell, TMOO BbIIATh paba TOTepIieBlleMy. B ciydae otdyxneHus pa-



0a 3To 00513aTeJILCTBO TIEPEXOAWIIO Ha HOBOT'O TOCIioauHa. B 3ToM mpaBuiie HeBO3-
MOXHO, OJTHAKO, YCMOTPETh TTPU3HAHUSI JIMYHOCTH paba, MO0 OMHOPOTHOE TIPaBH-
JIO IEICTBOBAJIO M TS CTyJaeB MPUUMHEHUST Bpesia JKUBOTHBIM, HO IOPUCTBI TTPH-
3HaJIM, YTO B ClIlydae OCBOOOXIEHMs paba OTBETCTBEHHOCTb iure naturali 3a
MPUYMHEHHBI UM B pabCTBE Bpe MajaeT yXke Ha HEro caMoro, ecjid 3TOT Bpel He
ObUT paHee BO3MEILEH TOCIOAMHOM. [TOHATHO, YTO 3TO MCKITIOUEHUE M3 OOIIETO
TIpaBUJia O HETIPaBOCTIOCOOHOCTH paboB ObLTO YCTAHOBIICHO He B MHTEpecax paboB,
a B MHTepecax paboOBNaeNbleB, K YMCITY KOTOPBIX TOJIBKO W MOT MPHHAIJIEKATh
VICTell, MOTepIeBIIMi OT MpaBoHapyleHus1 pada. Ho Te ke uHTepechl paboBia-
JIeIbLIEB TIOTPeOOBAIM 0TKAa3a OT MOJIHON HenmpaBOCMOcoOHOCTU paboB U B cdepe
JIOTOBOPHBIX 00SI3aTENTbCTB.

Havanochk ¢ Toro, 4yro crajyM nmpu3HaBaTh Mocjae 0cBOOOXKAeHUs paba obligatio
naturalis U3 COBEpILIEHHOTO paboM JI0 ero 0CBOOOXKIEHUs ToroBopa. Mck u3 Tako-
TO JIOTOBOpa He MOXET OBbITh TIPEIBIBICH K OCBOOOXICHHOMY paly, HO eCliM OH
WICTIOJTHUT IOTOBOPHOE 00s13aTeIbCTBO, OH HE BIIPaBe MOTPeOOBaTh 0OPAaTHO Tiepe-
JAHHOE UM KPEeIuTopy, MO0 OH He YIUIaTUJI HEMOJDKHOIO, He yIuiaThI 6e3 OCHOBa-
HUs1. YJIbITMaH yXe TOBOPUT, UTo pabbl ex contractibus... naturaliter et obligantur et
obligant (D. 44. 7. 14; cm. 1. 283).

OnHako TpaXXIaHCKUI 000pOT ObLT 3aMHTEPECOBaH HE CTOJIBKO M BO BCSIKOM
clydae He TOJIbKO B TIPU3HAHWM OTBETCTBEHHOCTH paba IO 3aKIIIOUYeHHBIM MM JI0-
rOBOpaM, HO W B YCTAHOBJICHUM OTBETCTBEHHOCTHU I10 3TUM JOr0BOpaM rOCIOAMHA,
o0JiaaBIero, OOLIKHOBEHHO, 3HAYUTEIBHO OOJBIIIMMY CPEICTBAMM, YeM pad, Xo-
TS ObI ¥ OCBOOOKICHHBIN 13 padcTBa. M MpeTop BBIpaboTAT BUI MCKOB K TOCION-
Hy, CYIIIHOCTb Y CTPYKTYpa KOTOPBIX HEMOCPENCTBEHHO BBHITCKATN W3 KM3HEHHOM
1 JIeJIOBOII 0OCTAHOBKM, Yallle BCero OOYC/IOBIMBABILEH 3aKIIOueHUe padoM 0o-
Jiee KPYIHBIX JOTOBOPOB.

TocroayH vacTo naBai pady OTAeNIbHBIC XO3MCTBEHHBIE TIOPYIEHUST, a Hepel-
KO Ha3Hayasl paba yrpaB/sIIoIIMM KaKUM-HUOYIb MPEANPUATAEM, KAaITUTAHOM KO-
pabist, CHapsDKEHHOTO TOCTIOMMHOM JUTS TOPTOBJIM € JAIbHUMU CTpaHaMu. JIoroBo-
pbl, 3aKJIIOYeHHble paboOM B XONE WCITOJHEHUM XO3SMCTBEHHBIX 3adaHuit
TOCTIO/IMHA, CTAJTM TTPU3HABATHCS OCHOBAHMEM TMPETOPCKUX MCKOB K TOCTIONVHY —
actiones adiecticiae qualitatis. TakumMu nckamMu ObUTH:

(1) Actio institoria, ecim1 JOroBop ObUT COBEpPIIIEH PabOM, YITPABJISBIIMM TIPE/I-
MIPUSATUEM TOCITonMHA (institor — IIPUKAa34MK).

(2) Actio exercitoria, ecam HOroBop ObLT COBEpIlieH paOOM-KaIlUTaHOM IIpH-
HaJUIeXallero rocroauHy Kopaosis (exercitoria — Xo3situH KopalJisi; pad-KanuTaH
KOpaOJisi Ha3bIBAJICsI magister navis).

(3) Actio quod iussu (Bo MCHOJIHEHUE MpUKa3a), eCI COBEPIIEHUIO TOroBOpa
paboM MpealiecTByeT oOpallieHue TOCMOoIMHA K KOHTpareHTy paba, Hampumep,
TOCTIOVH TPOCHT JaTh B3aiiMbl pady, €CIM TOT 0OpaTUTCS 3a 3aliMOM.

(4) Actio de in rem verso, ec/ii Ha OCHOBAaHHMM JOTOBOPA, COBEPIICHHOTO pa-
00M, Kakas-HUOYIb LIEHHOCTH ITOCTYITIIA B MMYILIECTBO rocrioanHa (in rem domi-
ni versum est).

ITo Tpem MepBBIM MCKaM TOCTIONWH OTBeYasl TOJHOCTHIO, TIO TIOCJEAHEMY —
B TIpefiesiax CyMM, TIOCTYIUBIIMX B €0 MMYILIECTBO Ha OCHOBaHWM JIOTOBOPA, 3a-
KJTIOYEHHOTO padoM.



Hepenko, omHako, cdepa Xo3s1iiCTBEHHOI CaMOCTOSITEIbHOCTH paba OKa3blBa-
Jlach 3HAYMTENbHO 1mpe. ['ocroarH Beiiensl paby onpenesieHHble UMYILIECTBeH-
HbIe ILIEHHOCTU: 3eMeJIbHBIA yJ4aCTOK, CKOT, daxe Opyrmx paboB (servi vicarii)
M TIPeJoCTaBisil paby BECTM CAMOCTOSITESTbHYIO XO3SIICTBEHHYIO JESITeSIbHOCTD,
JIMIb BHOCS TOCTIOMHY OMNpeeIeHHYIO YacThb J0Xon0B. FOpummyecku Takoe 060-
COOJIEHHOE TOCTIOMHOM MMYILIECTBO, peculium, TNpUHALIEKATO0 TOCHOOVHY,
HO (haKTHMIeCKU pad CBOOOMHO pacIiojiaraj BXOIMBIIMMM B COCTaB peculium mmy-
IIECTBEHHBIMU 1IEHHOCTSIMU. OTHeNbHbIE TIPEACTABUTENM Kilacca paboBIa/iesblIEB,
JIyd1ie IpyrvX TOHUMMABIIME BbITO/IbI XO35MCTBEHHON MHMIIMATUBBI paba, CUnTaIv
ceOs1 00sI3aHHBIMU TIPM3HABATh CBOOOMY IEHCTBUIA pabda B OTHOIIEHUM peculium.

IMoHsTHO, UTO Takasi caMOCTOSITEIbHAS XO3SIMCTBEHHAs! JAESITEIbHOCT PaboB
OblLla BO3MOXHA TOJIBKO TPU CYLIECTBOBAHWUM OIPEIEJIEHHOIO TOPSIIKA OTBETCT-
BEHHOCTM IO C/IEJIKaM, COBEpIleHHbIM paboM. B Xome skcrtyataumu TeKyaust
¥ Hapsmy c¢ obligato naturalis paba M3 TaKMX CHEIOK IIPETOP CTal IIPENIOCTaBIISTH
WCK 13 3THX CEJIOK K TocIonuHy — actio de peculio B mpemenax CTOMMOCTH TIEKY-
qug (D. 15. 1.5. 1.4).

B T0 e Bpemsl, C pa3BUTHEM SKCTPAOPAMHAPHOTO Mpoliiecca, pab MocTerneHHO
MproOpesT TPaBo OOpAIlIAThCsl K MarkcTpary JJIsl PACCMOTPEHUS! TTOCTIEIHUM extra
ordinem JIMYHBIX ¥ MMYIIECTBCHHBIX MIPETEH3MI1 paba K APYruM JiniaM. B yactHO-
cTy, pab Mor oopaTuThes K praefectus urbi 1 moTpedGoOBaTh NPUHYIUTEIBHOIO OCY-
IIECTBJICHHUST CBOE 00sI3aHHOCTH JIULIOM, KOTOpOe, MOTy4YuB OT pabda onpenesneH-
HYI0O CyMMYy JIEHET, O0SI3a10Ch BBIKYMUTh paba W 3aTeM OCBOOOAWTH M3 PaOCTBa.
Taxkum 00pa3oM, MHCTUTYT MEKY/IMS ITOCTYKIUT K 00JIeTYCHIUIO TTOJIOXKEHMST Hanbo-
Jiee PeINPUUMYUBBIX U SHEPTUYHBIX paOOB, YMEBILMX U3BJIEKATh IOXOAbI U3 UMY-
11IeCTBa MEKYIUSI.

Heckompko syditie mosoxeHus: Apyrux padboB ObLUIO TOJI0XKeHe paboB rocymap-
CTBEHHBIX. B yacTHOCTM, 32 HUMU TIPSIMO TIPU3HABAJIOCH TIPABO PACIIOPSIKATHCS 10
3aBelaHMIO MOJIOBUHOI npenoctasieHHoro uM rekynust (Ulp. Regulae, 20. 16).

118. OcBoGoxnenne u3 padcrea. [Io KOHIA peciyOarMKd pad Mor ObITb OCBO-
OoIeH M3 pabCcTBa TOJNBKO IO BOJIE TOCMOmMHA {manumissio). JIpeBHee BpeMs
3HAJIO TPU CIIOco0a TaKOro ocBoOOXAeHUsI. [1o-BummMomy, TpeBHENIIMM CII0CO-
O0oM Obula manumissio testamento, T. e. ocBOOOXKIeHME pada IMyTeM BKIIIOYEHUS
TOCTIOIMHOM COOTBETCTBYIOLETO PACIOPSKEHMSI B 3aBelllaHue. Tak Kak IpeBHEM -
111ee 3aBel[aHKe COBEPILAIOCH B HAPOJAHOM COOpaHUU, MpeBpalliaBliieM BOJIO 3aBe-
maresnst B issus populi, moBeieHMEe Hapoa WM CHelMaIbHbI 3aKOH, TO TaKUM
CIelIMaIbHBIM 3aKOHOM ObUT 1 KX/l aKT OCBOOOXIEHUST U3 pabCcTBa. DTOT 3a-
KOHOJATEIbHBIN XapaKTep ObUI yTpaueH OCBOOOXIEHMEM paba IO 3aBeIlaHUIO
BMECTE C UBMEHEHUEM IopsiiKa cocTapieHuu 3aBeranus (1. 240).

Manumissio testamento Moria coBepIIaThcsl B pa3HbIX (hopmax: a) 3aBeliaresib
MOT TpsIMO Tipennucark: servus meus Stichus liber esto, Torna pab craHOBUJICS CBO-
OOmHBIM iSpO iure ¢ MOMEHTA BCTYIUICHMsI 3aBeIllaHusI B IEWICTBUE, T. €. C MOMEHTa
CMEPTH TOCIIONYHA; 0) 3aBelaTe/]ib MO BO3JIOXKUTh HAa HacJleAHMKa 00sI3aHHOCTb
0cBOOOIUTH paba — pab CTAHOBWJICSI CBOOOIHBIM C MOMEHTA COBEPILIEHUST HACJIE]I-
HUKOM OJIHOTO M3 NeMCTBUIA, OCBOOOXKIABIIMX pada Mpy XW3HU TOCIIONMHA; B) 3a-
BellaTeIb MOI OCBOOOIUTDH pada MO CYyCIIEHCUBHBIM (OTJIaraTeJbHbIM) YCIOBHEM
(11. 398) — pab craHOBWICSI CBOOOAHBIM B MOMEHT HACTYILJIEHUSI YCJIOBUS (Hapu-



Mep, pab Oyner cBOOONEH, €cM BHECET OMpeNeSIeHHYIO CYMMY JE€HET HaCJIeTHUKY
UT.IL).

JpyrumM M3BECTHBIM IpPEBHEMY TIpaBy CIOCOOOM OCBOOOXIEHUS M3 pabCcTBa
ObUTa manumissio censu: MOAOOHO TOMY, KaK YKJIOHEHHWE OT 1I€H3a MOIJIO MpUBEC-
T K 0OpallleHIIO CBOOOIHOTO YesioBeka B paba (1. 108), Tak BHeceHe paba B cIiv-
CKU TpaXIaH C BeloMa rOCMOAMHA OCBOOOXKAAIO M3 padCTBa. DTOT CMOCOO OCBO-
OoxIeHUsT U3 pabCTBa OTMAT KO BPEMEHU TIPUHIIUTIATA ¢ TIPeKpalieHUeM 1ieH3a.

Haxowner, Tpetuit U3BeCTHBIN APEBHEMIIIEMY MPaBy CIOCOO OCBOOOXIEHUS U3
pabcTBa ObLT OMHUM U3 TIPOSIBJIEHUIN XapaKTepHOM s PUMCKOTO TIpaBa TeHIEH-
LMW MCIIOJIb30BaTh (POPMBI rpaskIaHCKOrO Tporiecca Uil U3MEHEHUST OTHOILIEHUA
MaTepUaIbHOTO YaCTHOTO MpaBa. ATo Oblia manumissio vindicta — MHUMBIA Mpo-
mecc o cBobome, MHMMas vindicatio in libertatem, mig KOTOpoO MCITOIB30BAIKCH
dopmbr legisactio per sacramentum.

Tl'ocrionuH, pad U TpeThe JULIO, MO COIVIAIIEHUIO C TOCIIOAWHOM, SIBJISIIMCh
K MarucTpary (KOHCYIy, IPeTopy) U 3Iech TPeThe JIUII0, assertor in libertatem, pa-
3BITPBIBAs POJIb UCTLIA, HAKJIAAbIBAI Ha paba vindicta u yrBepxkman: hunc hominem
ex iure Quirtium liberum esse aio. Ha 310 3asiBNeHMe rOCMOAMH OTBeYaT MOTYaHM-
€M, KaK JyMaloT OMHU IopUCThl (XKvipap M HEKOTOpbIe IPYyTUe) WM U3bsBIEHUEM
BOJIM OCBOOOAUTH paba, Kak monaraioT Apyrve (3oM U Apyrue). 3aTteM Marucrpar
OOBSIBIISUT paba CBOOOMHBIM. DTa CJIOXHAs TpOoLeaypa YIPOCTUIACh C TeUYEeHUEeM
BpEMEHM: CHayaja B KauyecTBe assertora Crai BBICTYIATh OOWH M3 JUKTOPOB, CO-
MIPOBOKIABIIIMX MPETOPA, a 3aTeM M camast vindicatio in libertatem ObL1a 3aMeHeHa
3as1BJICHNEM TOCMOAMHA 00 OCBOOOXKIEHUU pada ¢ 3aHECEHHUEM B MPOTOKOJL.

Bo BTopoli MosioBrHe pecnyOaMKy pa3BUBAIOTCS I HOBbIE He(hopMasibHbIE CITIO-
coObl 0CBOOOXIEHNS U3 pabCTBa: MyTeM 3asBJIEHUSI TOCTIONMHA 00 OCBOOOXIECHNUN
B TIPUCYTCTBUM CBUIETENE (manumissio inter amicos), TyTeM COCTaBJIEHHSI TOC-
MOIMHOM OTITYyCKHOTO MUchMa (manumissio per epistolam). OnHako OTmyIeHHbII
TakUM 00pa3oM pad He CTaHOBWICS CBOOOMHBIM iure civili. JIuib mpeTropckue
CPEACTBA OXpaHbl €ro CBOOOAbI OOECTEUMBAIM €MY CBOEOOpa3HOE COCTOSIHME —
«IpebbIBaHUE B COCTOSIHUM CBOOOIBI», in libertate morari. B TakoMm ke MmooxeHun
HaxOAWJIUCh U Padbl, OTIYIIEHHbIE HAa CBOOOIY HE LIUBUJIbHBIM, a TPETOPCKUM, 0O-
HUTAPHBIM COOCTBEHHUKOM.

B mepuon nmmepun 3akoH Junia Norbana mpeBpatiii npeTopckoe in libertate
morari B latinitas 1 ipuToM B latinitas ocoboro pona. Otcrona rpynmna latini luniani,
0 KOTOpoii ckazaHo Bbilie (1. [TO) 1 KoTopas ucyesaet nocsie Toro, Kak rpu KOc-
TWHHWAHE YCTAaHOBJIEHO, YTO HeOpMalTbHOE 3asiBJICHUE WM OTITYCKHOE THMChMO CO-
OOIIAIOT BOJIBHOOTITYIIEHHBIM PUMCKOE IPaXKIaHCTBO, €CIM OHU OBbLITM COBEPILEHbBI
B MPUCYTCTBUU TISITU CBUICTEJICIA.

HaunHasi co BpeMeHU NMpUHIIUIATA, TOSIBISIETCST U PAT CTydaeB OCBOOOXKIEHUST
13 pabcTBa B CWJIy 3aKOHA: TaK, OCBOOOXMAIOTCS M3 pabCcTBa pad, OTKPBIBIIMIA
youiiily rocrionvHa, pad, B TeyeHue 20 JIeT KUBIIMN KaK CBOOOMHBIN YEJIOBEK —
CcBoeoOpa3Hoe ocBoOOXKIeHNe 110 naBHocTH 1 p. (D. 40. 8; C. 7. 22); 6oabHOI pad,
OpOILLIEHHBII TOCTIOAUHOM.

B IV B. H.5. BO3HUKaeT 1iepKOBHasi (hopMa 0cBOOOXKIEHUsI pabOB TyTeM COOT-
BETCTBYIOLLIETO 3asIBJICHUSI TOCTIOAMHA B LIEPKBHU.



Takum 06pazoM, 4epe3 UCTOPUI0 PUMCKOTO TpaBa MPOXOIWT TPOLIECC BO3pac-
TaHUS YKCIa CIIOCOO0B OCBOOOXKIEHNUST U3 pabCTBa.

B T0 e Bpemst ocBOOOXIEHME PAbOB 3aTPYIHSCTCS PSIOM YCJIOBHIA, KOTOPBIM
MTOMYMHSIOTCSI HAaITpaBJIeHHbIE HAa OCBOOOXIECHWE NEMCTBUS T1O CYILECTBY. PrMckoe
TOCYIapCTBO CTPEMUTCSI OrpakaaTh OT 3aMETHBIX KOJeOaHWIi MHCTUTYT paboBiane-
HUSI U He IOITyCKaTh OCBOOOXICHMS B CIIMIIKOM IIMPOKMX pa3Mepax, M B TO Ke
BpeMs He «3aCOpSATh» KOPEHHOTO TpaXkIAHCTBA 3HAYMTETBHBIM UYKCIIOM BOJIBHOOT-
TMYIIEHHUKOB, CPEIU KOTOPBIX ObLIO M HeMaJsIo JTofeii Hebe30MacHbIX AIs CIIOKOM-
CTBUSI TOCIIOZICTBYIOIIIMX KJIACCOB. B 3TOM OTHOIIEHUM OCOOEHHO BaXXHBI 1B 3aKO-
Ha Havana | B. H. 3.

IepBoiit u3 3THX 3aKOHOB — lex Aelia Sentia (4 1. H. 3.) — YCTaHOBWJI CJIEay-
JOIlIMe OTPaHUYUTENIbHBIC YCIOBUST OCBOOOXKICHUS paboB:

(1) OcBoboxnenue paba, He nocruriiero 30 €T, WM TOCHOIUHOM, He JOCTUT-
mmm 20 Jret, TpebyeT TpeaBapuTebHONM TIPOBEPKU 0co00 KoMuccrei de causis
liberalibus yBaXXUTETLHOCT OCHOBaHUI OCBOOOXIEHUSI.

(2) Pabbl, moaBeprHyBIIMECS] KIEHMEHUIO, OTHOCSITCSI TIOC/IE OCBOOOXIEHUS
K unciy peregrini dediticii v BbIcbUTatoTCsl U3 Puma.

(3) HuuroxHo ocBoOOXIEHME, cCOBEpLLIEHHOE in fraudem creditorum, T. €. BO
Bpel KpeAuTopaM, B MPEIBUACHUU OOpallleHus] B3bICKAHMs Ha UMYIIECTBO JIMILIA,
MPOM3BEAIIET0 OCBOOOXKIEHE PaboB.

Hpyroii 3akoH — lex Fufia Caninia orpaHu4mi 4uciio paboB, 0CBOOOKIABIIMX-
cs1 3aBellaTe/TbHBIMU PACIOPSDKEHUSIMU: TOCTIONWH, UMEBLIMIA 10 3-X paboB, ObLT
BITpaBe 0CBOOOIUTDH He Oosnee 2-X, uMeBIImii 10 10 — He Gosee ToI0BUHBL; 10 30 —
He 6onee 1/3, o 100 — He Gonee 1/4, mo 500 — He cBbIme 1/5; 1 BO BCSIKOM CITy-
yae He 6oee 100 paGoB.

IIpu KOctunmnane 3akon Fufia Caninia ObU1 0OTMEHEH, a 13 3aKoHa Aelia Sentia
OCTaTMCh B CHJIE TOJNBKO HEOOXOMMMOCTh paspelieHIsI OCBOOOXIECHNS paboB Toc-
IOIUHOM, He mocturiimmM 20 JIeT, 1 3aIpelleHre ocBoooxaeHny in fraudem cred-
itorum.

O 1paBOBOM TIOJIOXXEHUM BOJIbHOOTIYILIEHHUKOB CKa3aHo Bbiie (1. 107).

B cnyyae ocobGoii HebmaromapHOCTH BOJBHOOTIYILEHHMKA IO OTHOIIEHBIO
K 0CBOOOIMBIIIEMY €r0 U3 pabCTBa, OH MOXET ObITh BO3BpaIlleH B pabCTBO (revoca-
tio in servitutem propter ingratitudinem).

§ 37. KonoHsl

119. Tlpoucxoxmenue KoioHarta. B meprion uMmepun BO3HMKAeT HOBasl KaTe-
TOpUsl IOPUIMYECKU 3aBUCUMBIX Jtofield — KosoHbl. He Tonbko Koneke FOctuHua-
Ha, Ho 1 Komekc Deonocrst OTBOIUT HeMao MecTa KosoHaTy. OmHaKo BpeMsT BO3-
HUKHOBEHMSI KOJIOHaTa TaK e, KaK W WCTOPUYECKOE €ro IPOMCXOXICHHE IO
HACTOSIILIETO BPeMEHU He BIOJHE BbISICHEHBI. [10-BUAMMOMY, KOJIOHAT MPEACTaB-
JISieT co0OI0 MOPOXKIEHUE YCIOBUM, MPeaoNpeneMBIIMX OKOHYATeIbHOE pa3foxe-
HMe paboBIaeIbYecKoro oo1ecTBeHHOro cTposi Puma u niepexon EBporibl K peo-
JTaTbHOMY cTpoto. OmHaKo HesiCHbI HU BpeMsl 3apOKICHMS KOJIOHAaTa, HU CTEIeHb
BJIMSIHMSI, OKa3aHHOTO Ha €ro pa3BUTHE OTHOPOIHBIMU (DopMaMy 3aBUCUMOCTH
B Erunte, B A3um.



MoXHO yTBep:KIaTh, YTO TEPMHUH colonus MOCTEITIEHHO M3MEHM CBOE 3Haue-
Hue. He Tombko B miepron pecryOMK, HO W TIpU TIpUHIMIaTe colonus — 310
apeHaaTop YyxKoi 3eMJIM, IOPUINYECKH HE3aBUCHMBI OT apeHaonaTeNs, ¢ KOTo-
PBIM €ro CBSI3BIBAIOT JIUIIIb IOTOBOPHO-00513aTEIbCTBEHHBIE OTHOILICHMUSI.

B nepuron umriepun 1opuanyecky He3aBUCUMBbIM colonus CTAaHOBUTCST (DUTYpOit
9KOHOMUYECKHU BCce 0osiee BaXKHOM ST XO3SIACTBEHHOM XK13HU Prma.

YacTble BOcCTaHUSI M1 MHOTOUMCJIEHHBIE Ka3HU paboB, CIa0blii €CTeCTBEHHBIN
MX TIPUPOCT U TIpeKpallieHre MoOe0HOCHBIX BOMH, KOIIa-TO OOMIBHO TTOTIOTHSIB-
KX PsiIbl paboB, CIEIaI BBITOIHOM 00pabOTKY 3eMJIM He paOCKMM TPYIOM, a Iy-
TeM CIauv ee MeJKUMHU YJacTKaMM B apeHIy 3a HaTypalbHbIii 00poK (colonia par-
tiaria), a WHOIAA Ha YCJIOBUSX HEKOTOPBIX OapIIMHHBIX pPabOT B IIOJIb3Y
apeHponaresst. I[TonosHsieMble, IIaBHBIM 00pa3oM, U3 OEIHEHIIMX IEMEHTOB Ha-
ceJIeHUsT KOJIOHBI CKOPO TIOMNAIaloT B 3KOHOMWYECKYIO 3aBUCHMOCTD OT 3eMJIEBJIA-
JIeJTbIIEB, KaK Ha TOYBe JACHEKHBIX 3aiiMOB, KOTOPbIE Te MPENIOCTABIISIIOT KOJIOHAM
JUTST HYKIT XO3SIMCTBA, TaK M Ha TIOYBE 3aJ0/KEHHOCTH IO OOPOYHBIM TLIaTeKaM.

IpeBpalieHI0 SKOHOMUYECKOM 3aBUCUMOCTH KOJIOHOB OT 3eMJICBJIA/ICTbIICB
B 3aBUCHMOCTD IOPHINUYECKYIO HEMAJIO CITIOCOOCTBOBAJIA OCYIIIECTBICHHAS MMITEpa-
TOpaMU peopraHu3alMsl HAJIOTOBOIO 00JIOXKeHUs 3eMIu. B ocHOBe 3Toro ooj1oxe-
HMS JIeXaJlo Oomnpe/e/ieHue KOJMYECTBa 1 JOXOMHOCTH TPUHALIEXKAIIEH KakIoMy
3eMJIeBIaebIly 3eMid. [1py TeproanyeckoM COCTaBIICHMH KamacTpa, B KOTOPOM
VKa3bIBAIOCh KOJIWYECTBO 3eMJIM, TpUHAIIeKAIIel OTICNbHBIM IIIaTeNTbIIKaM
Mo3eMeJIbHOM TMoJaTH, capitatio terrena, K YMCIy JOXOMHBIX CTaTell 3eMJIM CTaJU
OTHOCUTb U XHMBIIMX Ha Hell KOJOHOB. C 3THX MOp OCTaBJIEHWE 3eMEJIbHOTO yya-
CTKa KOJIOHOM O3Ha4aJlo YMEHBIIIEHUE [IEHHOCTH Y4acTKa. DTO SIBJISIOCH MTPEAIo-
CBUIKOM TS TIPSIMOTO TIPUKPETIEHHWsT KOJIOHOB K 3eMJIe; 3TO HaXOOWJIOCh B COOT-
BETCTBUM C OOILIei TEHAEHIIMEN UMITEPaTOPCKOTO 3aKOHOATENbCTBA TPUKPETLISAThH
Joneit K npodeccusiM, KOTOPbIMU OHU 3aHUMAJTKCh.

IepBbIM M3BECTHBIM aKTOM, YCTAaHABIMBAIOIIMM TaKoe MPUKpPEIUIeHNe, ObLia
KOHCTUTYLIMS 322 T., KOTOpasi TPeANUChIBaeT MPUHYIUTEIBHO BO3BpaIaTh KOJIO-
HOB Ha CaMOBOJIBHO OCTaBJICHHBIE UMM 3eMJIi. [locre psima Apyrux 3aKOHOB, BbI-
PaXaBIIMX TO Xe CTpeMJIEHUE TPOYHO CBSI3aTh KOJIOHA C 3eMJlel, m3maercs B 357
Tofy 3aKOH, BOCIIPELIAIOIIMI MPOonaxKy 3eMJIM 0e3 SKUBYIIMX Ha Hell KoJIoHOB. Tak
MOSIBJISIETCS] HOBasl KATETOpUsl 3aBUCUMBIX JIIOJIC — JIIONIEi, He JIMILIEHHBIX MTPaBo-
CTMOCOOHOCTHU B chepe YaCTHOIIPABOBBIX OTHOIICHWI, HO TIPUKPETICHHBIX K 3eM-
JIe, Ha KOTOPOM SKMBYT 1 KOTOPYIO 00pabaThIBaIOT;, MX HA3BIBAIOT SeIVi terrae ipsius,
glaebae adscripti. OHU nelCTBUTEILHO MPUKPEIUIEHBI K 3eMJjie, MO0 OCTaBIeHUe
KOJIOHOM BO3IIEJIbIBAEMOTO MM YJacTKa JaeT 3eMJIEBIa/IEIIbIly MPaBO OCYILECTBUTD
vindicatio o o0Opas3iry BuHIUKauuy paba. C Opyroil CTOPOHBI, U 3eMJICBIaeel]
He BIpaBe M3TrHaTh KOJIOHA, CO CBOEH 3eMJIM, He BIPaBe MPOIaTh 3eMJId 6e3 KOJIo-
HOB, JIM0O KOJIOHOB 0€3 3eMJIU.

120. OcHoBanus Bo3HMKHOBeHMs1 KosioHaTa. Konmekcy FOcTuHMaHa M3BeCTHBI
ClIeyIoNIe OCHOBAaHUSI BO3HUKHOBEHUS IOPUIMYECKOTO TMOJIOXEHUSI KOJIOHA: a)
POXIEHME OT POIUTENIel, U3 KOTOPBIX XOTSI ObI OIMH SIBIISIETCSI KOJIOHOM; 0) corvia-
IIeHWe, B CHJIYy KOTOPOTO CBOOOMHBIN YeIOBEK TOCENSIeTCsSl B KauecTBE KOJIOHA Ha
qyKoil 3emiie; B) mpoxkuBaHue B TeueHue 30 JIeT Ha Yy:KOi 3eMyie Ha YCJIOBUSIX,
Ha KaK1X OOBIYHO XXUBYT KOJIOHBI.



Kpome Toro, mpeBpaiatorcsi B KOJIOHOB TPYIOCHIOCOOHBIE JUIA, U300IMUEH-
HbIE 3eMJIEBJIANE/bIIEM B 3aHATAM HUILEHCTBOM.

121. Ilpekpamienue KojnoHaTa, DTOMY HEMAJIOMY YMCIy OCHOBAHMI BO3HMK-
HOBEHUS COCTOSIHMS KOJIOHA IIPOTMBOCTOSIT BCETO [Ba OCHOBAHMS €ro MpeKpaile-
HUS: TIpUOOpeTeHNe KOJJOHOM 00pabaThIBaeMOTO MM 3eMENBHOTO yJacTKa 1 BO3Be-
JICHME KOJOHA B €IMCKOICKMI CaH.

Taxum 00pa3oMm, Ha cMeHy OCHOBHOI (hopMe SKCIUTyaTalliy YeoBeKa YesioBe-
KOM B aHTMYHOM OOLIeCTBE — pabCTBY, MpOLIECC PasioXeHUsT pabOBIaeNbUecKo-
TO XO3SICTBA TIOATOTOBKII APYTYIO (DOPMY SKCILTyaTalliy YeJToBEKa YeTOBEKOM, KO-
TOpOii CYXIEHO OBUIO CTaTh OCHOBOM B (heomalbHOM OOIIECTBE OSKCILTyaTalld
KPETOCTHBIX KPECThSIH.

§ 38. Capitis deminutio

122. Ilonsitwe capitis deminutio. YTpara omHOTO M3 TpeX COCTOSIHMIA ITPaBO-
crmocoOHocTH (cm. n. 102) Brekna 3a cob00 U yTpaTy IpaBOCIOCOOHOCTH — capitis
deminutio. TlepBoHauanbHO capitis deminutio paccMaTpuBaIach KakK rpaxaaHcKast
cMepth. OmHako, B JaNbHEHINEM CTaTM CYMTaTh, YTO 3a IPAXTAHCKOM CMEPTHIO
CIEOBANO TO, YTO HEKOTOPBIE MCTOPMKM PUMCKOTO TpaBa (Kupap) HasbiBaloT
BO3POXKICHUEM: YMEPLINii KaK Obl BO3POXIAICS B KaueCTBE HOBOM, C TOYKHU 3pe-
Hus mpaBa, TM4HOCTH. C yTpaToii CBOOOABI €r0 MOXKHO OBLIO CUMTATh BO3POAUB-
muMcs iure naturali, MOCKOJBKY I0PHMCTHI TEpHOAa NMIIEPUHU TIPU3HABAIN BCEX JIIO-
Jeil paBHBIMM TIepel JMIOM ecTecTBeHHoro mpasa. C yTpaToil pUMCKOToO
TPaXJAHCTBA capite minutus ¢ TOro BpeMeHM, KaK MeperpyuHbl CTalM IPU3HABATh-
sl IIPaBOCIIOCOOHBIMH, pacCMaTpMBaJIC KaK BO3pOXIaBIIMiics iure gentium. Ha-
KOHEII, C yTpaToil mpexHero status familiae, miiio, He yTpauynBaBIlee IPU 3TOM HU
CBOOOIBI, HM TPAXIAHCTBA, BO3POXIANOCH iure civili, 100 0HO MpHOOpeTaNo HOBOE
CEMEHOE COCTOSIHME.

Takum obpa3oM, ¢ TedeHUWEM BpeMeHM capitis deminutio cTana mpu3HaBaThCs
M3MEHEHMEM COCTOSHMS JMIIa, permutatio status. OTciofa 1 pa3auyus B CTEMEHSX
capitis deminutio: yrpata cBOOOIBI paccMaTpHBaach, Kak capitio deminutio max-
ima, yTpaTa TpaXmaHCTBa COCTaB/sia capitis deminutio media, yrpaTa, wiu Tod-
Hee, U3MEHEeHHe CeMEHOro COCTOSIHUS MpU3HaBaach capitis deminuto minima.

123. OcHoBanug capitis deminutio. OcHoBaHM capitis deminutio 6bUTH pa3-
JIMYHBI IS Pa3HBIX €€ CTEeTeHEH.

Capitis deminutio maxima OblTa CIEACTBMEM BCEX YKA3aHHBIX BbILIE OCHOBA-
HUIl BO3HUKHOBeHUs1 pabcTBa. CremyeT, oqHAKO, TOMHUTh, 4To postliminium (1.
108) yctpaHsn meiicTBue capitis deminutio maxima B CIydasiX, KOLAQ B3sATHIA
B IUIEH PUMMIISTHAH BO3BpAILANICs HAa TEPPUTOPHMIO PUMCKOTO TOCymapcTBa. B Tex ke
CITy4asix, Korma OH YMMpal B IJIEHY, €r0 CYATAIN B CUTy (DUKIIMU, BBEACHHOM lex
Cornelia (3aKOHOM HEU3BECTHOTO BPEMEHU M3IAHMUS), YMEPIIMM B CAaMbIii MOMEHT
IUICHEHMSI, ¥ HAaCJIeNOBaHME IIOCIE HETo PeryIMpoBanoch OOIIMMU IIpaBUIAMK
PUMCKOTO TIpaBa.

OcHoBaHmsIMHE capitis deminutio media 65ITM Bce YKa3aHHBIE BBIIIE OCHOBAHWS
yTpaThl PUMCKOTO TPAXIAHCTBA.

OcHoBaHMsAMM capitis deminutio minima ObLTM OOCTOSITENILCTBA, MOPHIBABLINE
cTapble ¥ YCTaHABIMBABILNNE HOBHIE ceMeiiHble cBsA3U. Cioma OTHOCHIMCH 00CTOS-



TEJICTBA, BCJIGACTBUME KOTOPBIX persona sui iuris ctaHoBWIach persona alieni iuris:
BCTYIUICHHME XKEeHIIUHBI Sui iuris B Opak cum manu, arrogatio, y3akoneHue. Crona xe
OTHOCWJIMCh OOCTOSITEIbCTBA, B CHJTY KOTOPBIX JIULIO alieni iuris mepexomaunsio u3-rmojt
OMHOI CeMEHOM BJIACTW IION IPYIylo: BCTYIUICHME IO4Yepy in patria potestate
B Opak cum manu, adoptio, Takxe mepexon in mancipium (B kabamy). Capitis
deminutio minima 1Mena MecTo U TOrma, KOrma CbIH CTAHOBWJICSI persona sui iuris
C OCBODOXKIEHHUEM €ro OT mancipium IocJie TPeTheid ero MpojaXy, a paBHO U B TEX
CJTyJastx, KOLa CTaAHOBWJIMCH persona sui iuris J1o4b Win BHYK, OCBOOOXKIEHHBIE U3
mancipium IocJje epBoii Mponaxu ux. OUYeBUIHO, YTO B TPeX MOCASTHUX CITydasix
capitis deminutio He TOJILKO He ObLIa IPAKIAHCKOM CMEPThIO, HO U HE O3HaYyajia
YMaJIEHUSI TPaKIAHCKOM JIMYHOCTH, HA000OPOT, OHA ObL1a pacIIMPeHUEM TIPaBOCIIO-
COBHOCTH ChIHA, BHYKA WM JOYEPH.

Tem He MeHee, TIepBOHAYaIbHAS KOHIIETIIINS capitis deminutio, Kak rpaxmgaH-
CKOI CMepTH, MPOSIBIISLIACH BCETa B PETYJIMPOBAHUM TIOCIEACTBUN capitis deminu-
tio, B TOM uMciIe U capitis deminutio minima.

124. Bimsnue capitis deminutio Ha JMYHBIE H MMYIIECTBEHHbIE MPABOOTHOIIE-
musA. B cepe TMUHBIX MTpaBOOTHOIIEHUI BesiKasl capitis deminutio Biekna 3a co-
000 TIpeKpallieHre ISl capite minutus arHaTUYECKOro POJICTBA C €0 MPEeKHUMU
argatamu (11. 133). HaoGopoT, KorHatuaeckoe poacTBO OCTaBaJIoCh B crute. Manus
oTnajzaja, HO Opak MpoHO/IKal CyIecTBoBaTh B KayecTBe Opaka sine manu,
o KpaiiHeil Mepe, B ciydasx capitus deminutio minima, 6o Hu palbl, HU, Nepe-
IPUHBI BOOOIIE HE MOIJIM COCTOSITh B pUMCKOM OpaKe. TTOHSITHO, YTO BBITECHEHM-
€M arHaTM4YeCcKOro poJCTBa POICTBOM KOTHATMYECKMM M Opaka cum manu Opakom
sine manu, MpakTUYecKoe 3HayeHue capitis deminutio B cpepe JTUUHBIX OTHOIIIE-
HU TIOYTU OTHAJIO.

[NocTeneHHO M3MEHWIOCH U TIEPBOHAYAIbHOE 3HAUCHME capitis deminutio mist
cepbl OTHOIIEHMIT MMYIIECTBEHHBIX. [lo IepBoHAYAIbHON KOHIICTIIIMU capitis
deminutio o3Hayana yrpaTy JIMIIOM BCETO CBOETO MMYIIIECTBA: IIpaBa, BXOMUBIIIME
B COCTaB 3TOr0 MMYIIIECTBA, MEPEXONUIN K TOMY, MO MOYMHY KOTO MPOMCXOAMIA
capitis deminutio: K Kpenuropam, KOTOpbIe IIPOALBAJIM IOJDKHUKA B PaOCTBO trans
Tiberim, K rocymapcTBy, KOTOpO€ IpomaBaio B paOCTBO WM JIMINATIO PUMCKOIO
TpaXIaHCTBa B HakKazaHue 3a onpeaeiaeHHble nestHus (M. 108), K yCBIHOBUTEIO
I MYy MPU arrogatio Wiv coBeplieHnu 6paka cum manu. O0s3aHHOCTH e JIM-
ma sui iuris, momBeprirerocs capitis deminutio, cUMTaIMCh MPEKPATUBIINMUCS.
To e nporcxomnio u ¢ 0bs13aHHOCTAMM JInIIa alieni iuris, KOTopoe, Kak yXe yKa-
3aHO, MPUOOPETAIO UMYIIIECTBEHHbBIE TpaBa TOMbKO s paterfamilias, HO mocte-
TMEHHO CTAIO TPU3HABAThCS B HEKOTOPBIX TMpeieiax CyObeKTOM WMYILECTBEHHBIX
00s13aHHOCTEI.

HemHorouuncieHHbIe UCKITIOYEHUS U3 3TOTO OOILETO MPaBUia; OTBETCTBEHHOCTD
YCBIHOBUTENSI WIM MyXa TIO JIOJIraM, BXOIMBIIMM B COCTaB HACJIE/ICTB, OTKPbIBAB-
LIMXCS UTS1 YCBIHOBJIGHHOTO WM IS KEHbI, OTBETCTBEHHOCTb CAMOI'0 capite minu-
tus Mo AEJMKTHBIM 00513aTeNIbCTBAM HE YJIOBJIETBOPSUIM MOTPEOHOCTEN IPaXKaaHCKO-
ro obopora — capitis deminutio JODKHMKA BCerla MOIVIA TSDKEJIO OTPa3sUTHCS Ha
MHTepecax KpeAUTOPOB, TPEOOBAHMS KOTOPBIX BO3HUKIIM M3 JJOTOBOPOB.

Bor royemy mpeTopy NpUIIIIOCh Pa3HbIMU TIPABOBBIMK CTIIOCO0aMU 00ECTIEUNTh
MTOKPBITHE JOJTOB capitie minutus’a. B ciydasx, xorma capitis deminutio 6buta



CIIEICTBYEM arrogatio, IpeTop MPeJoCTaBIsUT KPEOUTOPaM YCHLIHOBIEHHOTO actio de
peculio MPOTUB YCHIHOBUTEJSI, KaK €CIv Obl MOCIEAHUI BbIIETT UMYILIECTBO YChI-
HOBJIEHHOMY B Ka4yecTBe MeKy/usl. B ocTanbHbIX ciydasix capitis deminutio minima
TIPETOp TIPENOCTaRISUT KpeArTopaM in integrum restitutio, B cimy KOTOpOil OHM ObI-
JI BIpaBe MpenbsBUTh UCK K capite minutus, MpuyeM TOATH TMOCTIeTHEro, eci OH
cran persona alieni iuris, ToKeH ObUT TTOKPBHITh HOBBII HOCUTE/Th BIACTH HAll HAM
IO, CTPaxXoOM YTpaThl €ro UMyIlecTBa. B ciydasix capitis deminutio media wim max-
ima rpeTop, He Tipuberasi K in integrum restitutio, qaBana KpeauTopaM UCK MPOTUB
JIMIa, K KOTOPOMY TepeInio MMYILIECTBO capite minutus'a, a ecii 3T0 JIMLIO YKIIO-
HSIJIOCh OT OTBETCTBEHHOCTH, pa3pelliail apecToBaTh U MPpoIaTh 3T0 UMYILECTBO.

CylecTBeHHbIE U3MEHEHUU ObUTM BHECEHBI YXe He TPEeTOpoM, a 3aKOHOMa-
TEJTLCTBOM BU3aHTUICKUX MMIIEPATOPOB BCJENCTBME Tepexola Ha IMoyBe capitis
deminutio, BXOIMBIIIMX B COCTaB MMYIIIECTBA capite minutus: BBUIY TOTO, 4TO TOA-
BJIACTHBIC CTA/IM TPU3HABAThCS OOJIamaTe/IMU HE TOJIbKO MMYILECTB, BXOMMBIIINX
B cocTaB peculium castrense 1 peculium quasi castrense, Ho 1 Bcex bona adventicia
(. 145), capitis demirutio minima nepecTaia o3Hayath MepeMeleHe UMYIIIECT-
Ba: OHa JIMIIIb TIpeBpalliaia UMYIIECTBO, TIpMHaIeKaBIIee JUITY sui iuris, B peculi-
um castrense, peculium quasi castrense wi B bona adventicia 1, Hao60opoT, Aena-
Ja Juio alieni iuris HeorpaHWMYeHHBIM B IIpaBaX oOJamaTeleM TOJIBKO 4YTO
MEPeYMCIEHHBIX MIMYILIECTB, Ha KOTOPbIE 10 capitis deminutio orpeneneHHbIe Mpa-
Ba TIPUHAIIEKATN HOCHUTEJTIO CEMEHOM BIIacT Han capite minutus. [TocmeacTsus
capitis deminutio media ocTanvch HEeM3MEHHBIMMU.

§ 39. NpaxxpaHckasa 4ecTb

Hapsiny ¢ capitis deminutio puMcKoe MpaBo 3HaJI0 OrPaHMYEHUsI MPABOCIO-
COOHOCTM BCJIECTBUE yMaJleHUsI TPaXKIAHCKOW yecTu. BaxHeiimmu ciydasmu
TAKOIO OrpaHMYEHMs IPABOCIIOCOOHOCTM ObLIM: a) intestabilitas; 6) infamia;
B) turpitudo.

125. Intestabilitas. Intestabilitas mopaxkasa 11110, KOTOpoe ObUIO CBUIETEIEM
WIN BECOBIIWMKOM TIPH COBEPIIICHWM COOTBETCTBYIOIIMX TPAKTAHCKUX CIEIOK
{mancipatio, nexum, testamentum per aes et libram — cm. nni. 196, 457, 240), a 3a-
TeM OTKAa3bIBaJIOCh TIOATBEPAUTH COBEpPIIEHME TaKO CHENKU WM €€ CoaepKaHuUe.
B Gonee mosmHee BpeMs intestabilitas opaxana TakKe JIML, BAHOBHBIX B COCTaB-
JICHWMH U PacpOCTpaHeHWH TacKBuUIIeH (carmen famosum).

OHa 3aKmoyasiach B JIMILIEHWU MpaBa ObITh CBUAETENEM W MpUOEraTb K MoMo-
I CBUNETENICH TIPY COBEPINCHUM TPAXIAHCKUX CHEJNIOK, TIpaBa BechMa BaXHOTO
B IpEBHEMIINE BpeMeHa, KOIIa COBepIleHNe OOJbIIe YacTh BaKHEUIIX COETOK
TpeboBaio ydyactusl cBuzaetelnieil. C mocTeneHHbIM MCYE3HOBEHHEM CTapbix (pop-
MaJTbHBIX CAEJNOK intestabilitas yrpaTuiia cBoe 3HaueHUe.

126. Infamia. Infamia 3axiroyanach B TOM, 4TO pUMCKHME MarucTpaThbl He J0-
MYCKaIU K OCYILECTBIECHUIO TeX WM WHBIX MyOJUYHbIX (DYHKIIWIA JUL ¢ COMHU-
TeJbHOM permyTanyeit. LleH3op ObUT BIpaBe BBIYEPKHYTh TO WIM WHOE JIUIO U3
CIMCKA CEHaTOPOB, M3 BCAAHUYECKUX LIEHTYPHIA U T. 1. KoHCy1, pyKOBOIWIT BHIOO-
paMu B MarvcTparhbl, MOT OTKa3aTh B BLICTABICHUM KaHIUIATYpPbI JIM1IA, OTIOPOYMB-
1ero cedst Mo MHeHUIo KoHcyna. [IpeTtop Mor He J0mycKaTh TO WA WHOE JIULIO
K BBICTYIUICHHIO Ha cyne. B To Bpemsi Kak KOHTpOJI~ 1IEH30pOB 1 KOHCYJIOB OTIAJ



C MafeHreM pecnyOIuKu, IpeTopckasl infamia craja MpOYHbIM MHCTUTYTOM TpaxK-
naHckoro rpapa. OHa MO0 HacTynala HerocpeAcTBeHHo, infamia immediata,
B CBSI3U C OTIPE/IeJICHHBIMUA OOCTOSITENTLCTBAMK (YIAJICHHE U3 COCTaBa JISTMOHOB 3a
HEIOCTOIHOE TTOBEICHUE, TBOMHOE OOpyJeHUe U T. 11.), TMOO SBJISJIACh pe3yibTa-
TOM OOBHMHEHUSI JIUIIA B HEKOTOPBIX MPOIIeccax, B KOTOPHIX OOBUHEHME TTOKa3bIBa-
JIO MPECTYITHOCTD WJIX HeA0OPOCOBECTHOCTh 3T0ro jnia. Croma otHocsTes: iudicia
publica no actio furti, vi bonorum raptorum, iniuriarum, doli, pro socio, tutelae,
mandati, depositi. Bce cooTBeTcTByIOIIME MCKM Ha3bIBAIMCh actiones famosae,
a infamia Obuta B oTHX ciaydasx mediata. Kak infamia immediata, tak u infamia
mediata, BeKi1a 3a COOOO JIMILIEHNE MpaBa BLICTYIATh B Cy/Je B KQUeCTBE Mpe/cTa-
BUTEJISI 3a IPYTHUX (procurator), a Takke TpaBa ObITh OMIEKYHOM, OBITh M30paHHBIM
Ha OOIIIeCTBEHHBIE TOJKHOCTH.

127. Turpitudo. Turpitudo mpencrarssiia coboi yMaaeHUE YECTH, CBSI3aHHOE
C 3aHSTHEM HEKOTOPHIMU TIpodeccusiMu, HarpruMep, akTepa 1 Jp., 1 BIeKJIa 3a Co-
6010 TaKKe HEKOTOPbIe OTPaHMIEHHST TPaskIaHCKOM TTPaBOCITOCOGHOCTH.



I'nasa 10
IOPUINYECKHE JULIA

§ 40. NMosiBneHue KaTeropumn IOPUANYECKOro nuua

128. TlonsTue wopummyeckoro uia. CozfaHue MOHATHS IOPUANYECKOTO JHIA
HEpPEIKO OTHOCST K YMCITy BaXXHEHIIMX 3acIyT PUMCKOro YacTHoro npasa. He ciie-
JyeT, OOHAKO, MPEYBeIMYMBATh HA Pa3pabOTAHHOCTH 3TOTO MOHATHS B PUMCKOM
TpaBe, HY 3HAYEHMS IOPUIMYECKMX JIMI B SKOHOMUYECKOii Xu3Hu Puma. Jlaxe Bo
BpeMeHa HaMOOJBIIETO paciBeTa PUMCKOTO HApPOTHOTO XO35HCTBA, BO BpeMEeHa
Haubojiee OXMBICHHOM MEXIyHAPOOHON TOPrOBIM IOPUAMYECKME JMIA 3HAYM-
TENIbHOM POy He Urpaiu. X03siCTBO, MMEBIIEe B OCHOBHOM HATYpaJIbHBII Xapak-
Tep, eIle He BBI3BIBAJIO HEOOXOMMMOCTH B TIPOYHBIX U IIUTEIbHBIX 00BbEIMHEHUSIX
OTIENBHBIX X0351eB. He ObITo B pMMCKOM TIpaBe ¥ TePMUHA «IOPUAMIECKOE JIUIO».
TeM He MeHee, Hellb3sl He MPU3HATD, YTO OCHOBHAS MBIC/Ib O IOPUIMTIECKOM JIULIE,
Kak IpreMe I0pUIMIecKOii TeXHUKHU IS BBEACHMS B 000POT UMYIIECTBEHHOI Mac-
CBl, TaK WIM WHAYe 000COONEHHOIN OT MMyIIECTBA (PU3MIECKUX JHILI, ObUTa BBIpA-
’KeHa PUMCKUM TPaBOM OTYETINBO.

W3npepie B MMYIIECTBEHHBIX OTHOIICHUSX YYACTBOBAIM HApsmy ¢ (pu3Mvec-
KUMU JIMLAMA U HEKOTOpbIe OObeANHEHMS MX, OMPEIeNeHHBIM 00pa3oM OpraHM-
30BaHHBIC ¥ PACIIONAraBIINe M3BECTHRIMU MMYIIECTBEHHBIMU CPEICTBAMHU.

129. [pesneiinme wopummeckue Juna. Elie B IpeBHelile BpeMeHa CyIlie-
CTBOBaM B PuMe yacTHBIE KOPIOPAIMHU: COIO3bI ¢ PEIUTHO3HBIMHU TiensMu (sodal-
itates, collegia sodalicia), mpodeccroHanbHBIE COIO3BI peMeCICHHIKOB (fabrorum,
pistorum). ITo cBunerensctBy I'asg 3axoHbl XII TabaMIl Jaxe MpesOCTABUINA COMO-
3aM C PEMTMO3HBIMM LIEMSIMK TIPaBO BbIpaOAThIBATh IS CE0Sl YCTaBbl, JHIIbL Obl
OHM He TIPOTHBOPEYIIM 3aKOHY. MHOTO HOBBIX KOPIIOpPALIMii SIBISIETCS B TIEPHON
pecry6auKu: TakoBbl collegia apparitorum, T. €. KOpPMOpaLUK CIyxXuTeNel mpu Ma-
TUCTpaTax, pa3IM4Hble 00beIMHEHUS B3aUMOIIOMOLIN, B YACTHOCTHU, IIOXOPOHHBIE
Kopropaiuu, collegia funeraticia; TakoBsl collegia publicanorum, urpasuiue He-
Majlyl0 pojib B XO3AHCTBEHHOW M IIOJUTMYECKON XW3HM Puma: oObenmHeHUS
MpeaTpUHUMAaTeNeli, OpaBIIX Ha OTKYII TOCYIAPCTBEHHBIC JOXOMIbI, YIIPABISBIINX
0 JIOrOBOPaM C TOCYIapCTBOM TOCYIAPCTBEHHBIMA MMEHUSIMM, MPOM3BOIMBILIMX
ISl TOCYIapcTBa KPYIHBIE CTPOUTEIbHBIE pabOThI, U Jp.

[oHATHO, 4TO BCe 3TH 00BEMMHEHMS 00JIaaid MMYLIECTBEHHBIMU CPEICTBa-
MH, a collegia publicanorum — cpencrBamMu BecbMa KpymHbIMU. [1oHATHO, 4TO UM
MIPUXOAUIOCH BCTYIIATh B JOTOBOPHBIC OTHOIICHMS C TPSTHMMHU JIMLAMU U 9TO Aei-



CTBOBAJIM OHU W B CBOEI BHYTPEHHEN XXU3HU M B OTHOIICHUSIX C TPETbUMM JIMIIA-
MU TI0 HEKOTOPBIM OTIpEeSICHHBIM TPaBUJIaM.

OnHako BOTIPEKU XapaKTepUCTHKE, KOTOPYIO Al0T 3TUM OObEANHEHUSIM HEKO-
TOpbIe UCTOPUKU PUMCKOTO MpaBa (Hampumep, 2Kupap), HEBO3MOXKHO YTBEPKIaTh,
YTO 3TO OBLTU IOPUINYECKUE 1A B COBPEMEHHOM 3HaYeHMM 3TOro TepMuHa. Crie-
JIyeT COINIACUTEHCS ¢ TEMU MCTOprKamu, KoTopble (Kak M.A. TTokpoBckuit) oTMeda-
10T, YTO BCe JIOLIEMIIME A0 HAc TOJIOXKEHUs ApeBHeiIlero ius civile nmpuypoueHst
TOJIbKO K OTHOIICHUSIM MEXIy OTACIbHBIMU JIMLIAMU, a HE MX OOBEIMHEHUSIMM,
YTO KacaeTcsl 00IIEero MMYIIeCcTBa KOPITOpalinii, TO OHO pacCMaTpUBAIOCH APEBHUM
TpaBoM JIMOO TI0 HaYaJlaM TOBApUIIIECTBa, societas, T. €. KaK UMYIIIECTBO, TTPUHA/I-
Jiexailiee KaIoMy U3 ero yJacTHUKOB B OTpee/IeHHOM [1ofie, 6o Oosee MpuMu-
THUBHO, KaK MUMYIIIECTBO, MPUHAIEXKAIlIee OMHOMY U3 YUaCTHUKOB, Ka3Hauelo, Be-
NyLLIeMy JieJla OObeIMHEHUsI U OTBETCTBEHHOMY TIEpe]l ero YJIeHaMU.

Her enquHornacust Mexmy UCTOpMKaMK PUMCKOTO TIpaBa M B BOTPOCE O MPaBO-
BOM TIOJIOXKEHUH PUMCKOTO TOCYIapcTBa B ApeBHele BpemeHa. OMHU NCTOPUKU
(kaxk 2Kvipap, onmparomuiics mpyu 3ToM Ha MoMM3eHa) CYMTaloT pUMCKOe ToCcyIap-
CTBO UCKOHU IOPUINYECKUM JULIOM. JIpyrue (Kak Ha3BaHHbIN BbIILIC PYCCKUIA UC-
TopukK pumckoro npaBa M.A. TTokpoBckuii) monararoor, 4yro, Oymaydn obnamareseM
MHOTOUYMCJIEHHBIX U Pa3HOOOPa3HBIX MMYILIECTB M YYaCTBYS B pa3IMYHBIX OTHOIIIE-
HUSX 10 MX BKCIUTyaTalluM, pUMCKOE TOCYIapcTBO, MO KpaifHeil Mepe 10 BTOpoit
MOJIOBUHBI PECITyOJIMKM, HE TTPUMEHSIIO K CBOMM MMYIIECTBEHHBIM OTHOIICHUSIM
MOJIOXKEHWIT YacTHOTO TIpaBa, He MbICHS cebs Hocutenem dominium ex iure
Quiritium ¥ Apyrux 4acTHBIX IIPaB HA 3TH MMYILECTBA, a JIEUCTBOBAIO [0 HEKOTO-
pPbIM 0COOBIM HOpMaM TipaBa myonnyHoro. Y nefictBUTenbHO, HEM3BECTHO, YTOObI
JIOTOBOPBI, COBEPIIABILINECS MAarucTpaTaMu IO TIOBOIY FOCYAapCTBEHHOIO MMYIe-
CTBa, MOMYMHSUIMCH B IPEBHEMIIIME BpeMeHa TTpaBUiaM, B YaCTHOCTU (hOpMasIbHO-
CTSIM YacTHOro TipaBa. M, HAa00OPOT, M3BECTHO, YTO CMOpPbI M3 TAKMX JOTOBOPOB
paszpeliaiich He B 0ObIMHOM CYIeOHOM, a B 0COOOM aIMUHUCTPATUBHOM TMOPSIZIKE.

MoxHO, OHaKo, TyMaTh, YTO IO Mepe YCJIOKHEHUS IKOHOMUYECKOMN KU3HU
HEKOTOpbIE 3aYaTKU MIEeU IOPUANIECKOTO JINIIA TOSIBISIFOTCS U B KU3HU KOpriopa-
LU, U B XO3SMCTBEHHOM AESTEIBHOCTH TOCYIapCTBa.

Ipu3HaHKUe KaXIOro M3 WIEHOB KOpHopaluyu COOCTBEHHUKOM YacTH €e MMY-
LLIECTB He OJIaronpusTCTBOBATIO YCTOMYMBOCTY MMYIIIECTBEHHBIX OTHOILIEHU KOpP-
MOpaLuK; TMOHSITHO, YTO B Oo0Jiee pa3BUTOM XO3SIUCTBEHHOM 00OpOTE TOSIBUJIACH
MBICJTb 00 OTKa3e OTIEIbHOMY YeHY KOpPITOpalvy B MpaBe Ha BbIIENI eMy B JII00OM
MOMEHT €ro I0JIM B UMYIIECTBE KOpHopaluu, 00 YperyJupoBaHU UMYIIIECTBEH-
HBIX MOCJIECTBUI BBIXO/IA OTIEIBHOIO YieHa U3 COCTaBa KOPIopaluy U T. . B To
K€ BpeMsl pacIlIMpeHue XO3sUCTBEHHBIX CBSI3eH TOCyAapCTBa C YACTHBIMU JTULIAMU
He MOIJIO HE TOJIKAaTh HA HEKOTOpOe COMMXKEHUE TPEACTABICHUI 00 UMYILIECTBEH-
HBIX TIpaBax rOCYJapCTBa M YACTHBIX OOBEIUHEHUIA.

OnHako TiepBbIM 00J1ee OTYETIMBBIM BhIPAXKEHUEM WIEW IOPUANYECKOTro JUlia
ObLT0, MO-BUANMOMY, TIPABOBOE TTOJIOKEHNE, CIIOKUBILIEECS TIPU CONCUCTBUM TIpe-
TOpa JUisi MyHULIUTUH, T. €. TOPOACKUX OOILIMH, KOTOPbIM PUMCKOE TOCyIapcTBO,
BKJTFOYAst UX B CBOI COCTaB U HaZEIsIsl UX XXKUTEJIE PUMCKUM TpaskIaHCTBOM, Tpe-
JOCTABJISITIO CAMOYTIPABJICHUE W XO3SIHCTBEHHYIO CAMOCTOSITEIbHOCTh. [1paBOBBIM
BBIPRXKEHMEM 3TOM XO3UCTBEHHOM CaMOCTOSITEJTIbHOCTU SIBUJIOCH TOMYUHEHUE MY-



HUIMITMIA B UX UMYILECTBEHHBIX OTHOIICHMSIX YaCTHOMY TIpaBy: MPETOp MpU3HAI
32 MYHULIMTUSIMU TIPaBO MCKATh U OTBEYATh B Cy/Ie Yepe3 OCOObIX MPeACTaBUTENEN,
actores, Ha3HayaBIIUXCS TSI KaXKIOro Jea IeKPeTOM MYHMIIMIIALHOTO COBETA.
Tem camMbiM MyHULIMITHS ObLTa MPU3HAHA B IPUHLMIIE TAKUM K€ CyOBEKTOM MMY-
ILIECTBEHHBIX TIpaB, KaK M privatae personae.

Bcrien 3a MyHMImMnvsiMu 1 1o Mx oopasity, ad exemplum rei publicae (D. 4. 4.
1.1), ObUTM IpU3HAHBI IPOLIECCYATHHO MPABOCIIOCOOHBIMU TAKXKe M YaCTHBIE KOpP-
TopaLuu.

He cnenyer, onHako, [ymMaTb, YyTo 3TO MPU3HAHUE WAEU IOPUAMYECKOTO JIULIA
B IPaXIAHCKOM TIPOILIECCE Cpa3y OOECTIEUMsIO U ee MaTepralbHO-TIPABOBOE Pa3BU-
tue. HecMoTpst Ha TO, YTO B JajibHEMILIEM MYHULIMIIUM CTAJIU IeCTBOBATh Yepe3
actores He TOJIbKO B IPAXIAHCKOM MPOLIECCe, HO U TIPY 3aKII0YEHUH CHEIOK, BO-
MPOC O IOPUAMYECKUX TOCIEACTBUSX TAKUX CAEIOK JUISI MYHULIMIMIA OCTaBasIcs
JIOJITO HESICHBIM.

He criocoGcTBOBaN YKPEIUIEHUIO MAEU IOPUIMYECKOTO JIUIIA U XOII MOJTUTHYeC-
Koii ucropur Puma. IlpaBma, xorma ¢ ycTaHOBIEHUWEM WMIIEpUU, JTUUHAS Ka3Ha
uMriepaTopa, fiscus, mocTeneHHoO MOMIOTUIA, N0 Mepe YCUJIEHUsI BIACTH MMITepa-
TOpa, MPEXHIOI TOCYAApCTBEHHYIO Ka3Hy — aerarium, CBes ee K poJIi TOPOICKOit
Kaccbl Puma, To fiscus okaszajicsi MOAYMHEHHBIM B MPUHIIMIIE HOPMaM YacTHO-
ro npasa. Ho HocuTesnem mpaB Ha Bce TOCYIapCTBEHHBIE MMYIIIECTBA CTal MPU3HA-
Barbcsl umneparop. Hauasiiast mpobusath cede MmyTh Uiesl rocylapcTsa, Kak HOCH-
TeJIS1 YaCTHBIX UMYILIECTBEHHBIX MTpaB, OblIa OTTECHEHA BOTLIOIIEHUEM TrocynapcTBa
B JIMYHOCTH princeps'a. DToil uaer He YKPeIUisii U TOBOJbHO MHOTOYMCIEHHBIE
privilegia fisci, B cuty KOTOPBIX MMYIIIECTBO (DHCKA He MOIIEXKAT0 PUOGpeTaTeb-
HOI TaBHOCTH; 00s13aTeIbCTBEHHbIE TpeOoBaHUs (hricka 00ECTIeYMBaTUCh 3aKOH-
HbIM 3aJIOTOBBIM TPAaBOM Ha BCE MMYILIECTBO MODKHUKA, YIOBIETBOPSUIMCH TIPE-
MOYTUTENILHO TIepe]l TPeOOBaHUAMU JPYrMX KPEIUTOPOB U Ap., MO0 MHOIME U3
9TUX MPUBWIETUI ObUIM PacIripoCTpaHEHbl M Ha JIMYHOE MMYILIECTBO MMIIepaTopa
Y UMIEpaTpUllbl, U CJIENOBaTEIbHO, OCOOEHHOCTU IMPABOBOTO IMOJIOXKEHUS] UMY-
IIIECTB TOCYIApCTBa HE COCTaBJISUIH.

§ 41. IOpnpguyeckme nuua B pasBUTOM PUMCKOM MpaBe

130. I'TosokeHMe IOPUIMYECKOTO JMIIA B YACTHOM npaBe. [1o/1oKuTeTbHbIM
WTOTOM BCETO XOIa Pa3BUTHSI PUMCKUX KOPTIOpAIIii SIBUIOCH CIIEIyIOLIee.

PuMcKye 10pHUCThI IPU3HATIM, YTO:

(1) Koprioparust MOXeT paccMaTpuBaThCsA B cdepe YacTHOTO IpaBa Tak Ke,
Kak paccMmarpuBaetcs (pusndeckoe nniio. [ait roBopur: civitates enim privatorum
loco habentur — oGLIMHBI paccMaTpuBaloOTcs Kak yacTHble yinna (D. 50. 16. 16).

(2) FOpummyeckoe cymiecTBOBaHME KOPIIOpAIIMU He TIpeKpaIaeTcs M He Hapy-
1IaeTCsl BBIXOIOM OTAENBHBIX YWICHOB M3 CocTaBa 00benrHeHus: in decurionibus vel
aliis universitatibus nihil refert, utrum omnes iidem maneant, an pars maneat, vel
omnes immutati sint — I MECTHBIX CEHATOB M JPYTMX OObeIMHEHMIA Oe3pas3iny-
HO, OCTAlOTCsI JIM TIPEKHNUMU BCE WICHBI, TMOO YacTh WICHOB, JTMOO BCEX 3aMEHU-
qm apyrue (D. 3.4. 7. 2).

(3) UmyiectBo Kopriopaiiid 060c0o0IEHO OT UMYIIECTBA €€ YJIEHOB, TIPUTOM
3TO HE COBMECTHO BCEM WICHAM KOPIOpaluy TpUHAIEXKAIlee HWMYIIECTBO,
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a UMYILIECTBO KOPITOPALIMK, KAK LIEJI0ro, Kak 0coboro cyobekra mpas: si quid uni-
versitati debetur, singulis non debetur, nec quod debet universitas singuli debent,
T. €., €CJIM Mbl YTO-HUOY/Ib TODKHBI KOPIOpaluu, TO Mbl HE JOJDKHBI €€ OTIe/b-
HbIM 4YJI€HaM; TOI'0, YTO JOJ/DKHA KOopriopaLusd, He JO/DKHbI €€ OTACIIbHbBIC YICHBI
(D. 3.4.7.1).

(4) Kopropanusi Kak 0pyAAYecKoe JIMIIO BCTYMAeT B MPaBOBbIE OTHOIICHMS
C IPYrMMU JIMIIAMU TIpU TIOCPencTBe (hU3MUYECKUX JIULI, YITOJHOMOYEHHBIX Ha TO
B YCTAHOBJIEHHOM TIOpSI/IKE.

OnHako 1e0ro psifa, Kasajaoch Obl HEM30EXHbBIX, BBIBOIOB M3 TMPU3HAHUS
TPaKIAHCKOM MPaBOCIIOCOOHOCTH IOPUINYECKOTO JIMLIA, PUMCKUE IOPUCTBI HE clie-
Jlaay. DTU BbIBOABI 3aTPYMHSUIMCh M OTCYTCTBMEM B PUMCKOM IpaBe WHCTUTYTa
MPSIMOTO TIPE/ICTABUTEITLCTBA, KOTOPBIN 00J1erdi1 Obl TOHMMAaHUE YYacTUsT IOpUI-
YEeCKUX JIUII B TPAXAAHCKOM 000pOTe TMPU MOCpencTBe (hM3MYECKUX JINLL, U B3IJIsI-
JaM{A IOPUCTOB Ha POJib BOJIM B 0OOCHOBAaHWM YaCTHOIIPABOBBIX OTHOIIEHU. [1o-
3TOMy ellle KJIACCUYECKUM IOpUCTaM TPEICTABIISUICS CIOPHBIM BOMNPOC O TOM,
MOXKET JIM I0pUAMYECKOe JIMIIO ObITh CYObeKTOM BianeHus, possessio (D. 41. 2. 1.
22; D. 41. 2. 2. 2). IlosToMy OHM OTBEpraii OTBETCTBEHHOCTh IOPUIMIECKIX JIMIL
3a Bpell, IPUUYMHEHHBIN AeMUKTaMU WX IpPeACTaBUTENe. YJIbIIMaH roBopwiL: quid
enim municipes dolo facere possunt (D. 43. 15. 1) — 4ro moryT caenats B cuity 3710-
TO YMbICJIA YWIEHbl MyHULIMITUM (3ECh KaK W B IPYrMX aHAJIOTMYHBIX MECTaX «uJie-
Hbl MYHULIMIIA» O3HAYAET COBOKYITHOCTD 3TUX WIEHOB, T. €. CAMYIO0 MyHULIMIIUIO).

B 10 e Bpemst 00beM MPaBOCITIOCOOHOCT MyHUIIMITUI, B OHOI CTOPOHBI, U Ya-
CTHBIX KOPTIOpaLIUii, C Ipyroi, He ObUT OAMHAKOB. TaK, MyHULIMITMY U3[aBHA ObUTH
BIIpaBe MOJIy4yaThb MMYLIECTBO B CIJIY 3aBEILATENIbHBIX OTKA30B WM JIETaToB, B TO
BpeMs1 KaK KOJUIETHsIM 3TO MpaBo ObLIo IpenocTanieHo vk Bo 11 B. H.3. (D. 34. 5.
20). INpaBo ObITh HA3HAYEHHBIMU HaCJIEIHUKAMU TIO 3aBEIAHUIO TTPU3HABAIOCH 32
MYHULIATIASIMU YK€ B KJIACCUYECKOM TTPaBe, YaCTHBIE e KOPIOopalny Jaxe 1 B Ipa-
Be KOcTHMaHa He MMesM Takoro mpasa 6e3 ocoboii rmpusmieruu (C. 8. 6.).

C 1pyroit CTOPOHBI, PUMCKUE FOPUCTHI TTPU3HAIOT IOPUINYECKOE JINIIO HOCUTE-
JIEM He TOJIbKO UMYILIECTBEHHbBIX, HO 1 HEKOTOPBIX JIMYHBIX TIPaB, HalpuMep, Kak
O TOM CBUETEIBCTBYIOT MHOTOYMCIICHHbIE NMAMSITHUKU, MyHULIUMIIMSM TPUCBau-
BJICS IMATPOHAT Hall BOJBHOOTITYLIEHHUKAMM, MPEACTaB/ISABILUMI, TTpaBaa, Mo cy-
LLIECTBY 3HAUMTEIbHBII MMYILECTBEHHBII MHTEpEC [UIsl MaTpoHa.

He co3naB 3aK0HYEHHOTO YYeHUsI O IPABOCIIOCOOHOCTH KOPIIOpALIMi, pUMCKOe
MPaBO OCTAaBWJIO HaM, OJHAKO, BO3MOXHOCTb SICHO CYAMTh O MOPSIIKE, B KOTOPOM
Kopropaluu Bo3HUKaM B Pume. B miepByto nonoBUHY pecryOJIMKK pa3indHbIe Ya-
CTHBIE KOPINOpalMy BO3HUKAIIM, MO-BUIAMMOMY, CBOOOIHO, 0e3 OrpaHUYEHUIl CO
cTopoHbl rocynapctBa. Ho B 1 B. 10 H. 3., B CBSI3M € OOIIMM MOJIUTHUYECKUM M COLIM-
aJIbHBIM KPU3MCOM, TOCYJapCTBO CTPEMUTCSI HAJIOXKUTh PyKy Ha cBOOOIY 00pa3oBa-
HUst coto3oB. [locie psima CMEHMBIIMX OIHA JPYTYIO TOCYAApCTBEHHBIX Mep,
npu Asrycre 0buT M3maH 3akoH (lex Julia de collegiis), B ciily KOTOpOro Kopriopa-
LIMU, 10 OOLIeMy MpaBUly, BO3HUKAIM HE MHAYe, KaK C pa3peleHus ceHara.

Kopmnoparus npusHaBaiachk 3aKOHHOIM, collegium licitum, ecm ee cyiecTBoBa-
HME pa3pelleHO CeHaToM, eX senatus consulto coire licet. ToJIbKO 111 HEKOTOPBIX
BUIOB KOpIiopaluii, Hanmpumep 1yisi TOXOPOHHbBIX O0BEAMHEHMIA ObLT, TTO-BUIUMO-
My, JOITYIIEH MOPSIOK CBOOOAHOTO 00pa30BaHusl, MPU YCJIOBUU COOTBETCTBUSI KOP-



opaLuMu ofnpeesieHHbIM rpaBuiaM. Ho Bo3HMKaa JIn Kopriopauusi ¢ pa3peleHust
ceHaTa, TpYHaIexaaa JId OHa K YMCITy TeX NMPUBUICTMPOBAHHBIX OOBEIUHEHMIA,
KOTOpbIE B pa3pellieHNU He HYXIaIMCh, pa3 BOBHUKHYB B 3aKOHHOM TOPSIIKE, KOP-
ropalyy NPU3HABATACH B KAYECTBE IOPUAMYECKOTO JIMIIA: pa3peliMB BOSHUKHOBE-
HME KOPIIOpalMK, CEHAT TEM CaMbIM MPU3HABAI €€ U I0PUIUIECKUM JIULIOM.

Bee collegia licita BMecTe ¢ TeM u 1opuanyeckue Jivia. Crojb CJI0XHOIO B CO-
BPEMEHHBIX CHCTeMax IpakIaHCKOIro IpaBa BOMpoOca O COwo3ax Oe3 TMpaB IopUau-
YECKOTO JIMLA PUMCKOE TPAaBO He 3HAJIO.

3HauUTENILHO TIO3IHEE KOPMOpaluii MosIBUIaCh B PUMCKOM TIpaBe Ta Karero-
pUs IOPUIMYECKHUX JIUL, KOTOPYIO TeTiepb Ha3bIBAIOT yupexneHusMu. Mx He 3Han
HE TOJIBKO MepUOJ peciyOIMKK, HO BECh OTPE30K Ieproia UMIIEPUU 10 XPUCTUAH-
cKUX mmneparopoB. [IprM3HaHMe XpUCTMAHCTBA TOCYJApPCTBEHHOM peluruei co-
31010 TIOUBY ISl TIPU3HAHUS IOPUIMYECKMMU JIMLIAMU LIEPKOBHBIX YUPEXKIEHWIA,
a 3ateM U OOBIYHO CBSI3aHHBIX C 1IEPKOBBIO YACTHBIX OJ1arOTBOPUTESIbHBIX YUpPEXk-
neHuii. LlepkoBHBIe yupexneHusl, ecclesiae, He TOJbKO ObLIM HaleaeHbl UMYIEeCT-
BEHHOI MPaBOCIIOCOOHOCThIO, HO Ha HUX ObUT pacnpocTpaHeH M psin privilegia
fisci. 3aTeM ObUTM IIpM3HAHBI IOPMOMYECKUMU JIMIIAMA TaK Ha3bIBaeMbIe piac
causae — OOJBHUIIBI, TIPUIOTHL U T. 1. Ho CKOMBbKO-HMOYIb pa3BepHYTOro yIeHMUsI
0 TMPaBOCMOCOOHOCTH YUPEXICHU PUMCKOE MPaBO HE OCTaBUJIO.



I'nasa 11
OBIIHAA XAPAKTEPMCTUKA
PUMCKOI'O CEMEUHOT O ITPABA

§ 42. O0OWMii cTpoOiA pUMCKOI ceMbU

131. OcHoBHble 4YepTbl cemeiiHOro ctposi. IOpucTbl OTHOCWIIM TIPAaBOBOIA
CTPOIi PUMCKOM CeMbM K YMCITY CTIeU(DUIECKN PUMCKUX TPABOBBIX MHCTUTYTOB.
W pelicTBUTENbHO, TONBKO PUMCKUI TPpaXXAaHWH, BCTYNIUB B pUMCKUI Opak (ius-
tum matrimonium) MOTr OCHOBAaTh PUMCKYIO CEMbIO.

OCHOBHBIE YepThl CEMEHOTO CTPOST ObUTM BBIPAXKEHBI B PUMCKOM TIpaBe C UC-
KJIIOYUTENIbHOM 3aKOHYEHHOCTBIO U MOC/IENOBATEbHOCTBIO, @ UBMEHEHMSI UX 3Ha-
MEHOBaJIM TJIyOOKME WM3MEHEHMS W B YCJIOBUSIX XO3SMCTBEHHOW XU3HM Puma
1 B UJICOJIOTHH €TO TOCTIONCTBYIOIINX KIJIACCOB.

Pum Havan cBOo MCTOPMIO B 00JIACTM CEMEHOrO MpaBa ¢ MOHOTAMUYECKOM
CeMbH, OCHOBOI KOTOpOIi ObUIa patria potestas, BIacTb IaBbl CEMbU, TOMOBIIAIbI-
KH, paterfamilias. B 3T0i1 ceMbe pelaronmM MOMEHTOM ObUIO MOAYMHEHIE WICHOB
CeMBbU BJIACTY OJHOIO U TOro Xe paterfamilias.

D10 — geHamuyeckas cembs, B COCTaB KOTOPOU, KpoMe paterfamilias, Bxomum:
€ro XeHa, in manu mariti, T. e. TOTYMHEHHAsT MYXXHE BJIACTH, €ro JETH in patria
potestate, xeHbl CHIHOBEH, COCTOSIBILIME B Opake cum manu W MOTYMHEHHbIE He
BJIACTU CBOMX MyXeil, KOTopble camMu ObLTM MoABNAcTHBI paterfamilias, a Bractu
3TOTO TIOCJICIHETO, W, HAaKOHEIl, BCEe TTOTOMCTBO TONBJIACTHBIX CHIHOBEH: BHYKH,
MpaBHYKHU U T. 1. Bce HemocpeacTBeHHO IMoABIacTHEIE paterfamilias WwieHbI ceMbu
WMEHYIOTCS Sui.

B 31011 cembe TONMBKO paterfamilias SIBIISIETCS BITOJIHE ITPaBOCIIOCOOHBIM JIUIIOM,
persona sui iuris. HUKTO 13 ocTaIbHBIX WIEHOB CEMbU personae alieni iuris ImoHoi
npaBocrocoOHocTH He uMeeT (cM. 1. 105). [ToaToMy 1 roBOpsIT, UTO XeHa I10 OT-
HOIIIEHUIO K MyXy Haxomutcs loco filiae, MaTh 1Mo OTHOIIIEHUIO K AeTIM — loco
sororis, ¥ T. 1. CbIHOBE# ¥ BHYKOB, 32 HEMHOTUMU MCKITIOYEHUSIMU, HE OCBOOOXK-
JIaeT OT TIOMYMHEHUST OTIIOBCKOM BIIACTW JaXe 3aHSITHE NODKHOCTM Marucrpara.
He ocBoboxnaer oT patria potestas 1 HUKaKoi BO3pacT MomaBaacTHbIX. OHa mpe-
Kpaliaercst ToJbKO CO CMEPTBIO WM 10 BoJsie paterfamilias.

132. Familia. Bmecte ¢ paGamu, a mepBOHAYaabHO, MOXET ObITh WM BMECTE
¢ TpuHamiexaBiMu paterfamilias HeomyIIeBIeHHBIMU BEIaMU, TOABIACTHbIE



o6pasytor familia'. Do c0Bo, KOTOPOE TaK WM MHAYE COAMKACTCS BO BCEX COBpE-
MEHHBIX S3bIKAX C TIOHSATUEM KPOBHOM CBSI3U, B CBOEM NEPBOHAYAIBHOM 3HAYEHUU
OXBATLIBAJIO BOBCE HE OTHOLIEHME KPOBHOI OJIM30CTH, a BCE TO, YTO OLLIO MOMYU-
HEHO BJIACTH OIHOTO M TOro Xe paterfamilias — He TOJIBKO €70 XeHy, JeTeM, IIOTOM-
CTBO CBIHOBEH, HO M paboB 1 CKOT M HEOMILIEB/IEHHbIE Bely. 11py 3TOM B IpeBHEM-
mee Bpemsl BiacThb paterfamilias Ham >XeHOW W OETBMU UM MO CYIIECTBY MaJio
OTJIMYAJIACh OT €ro IpaB Ha pada. HemapoM ayMarior, yTto B iyboyaiiieil ApeBHOC-
TU BCS COBOKYITHOCTH IpaB paterfamilias o3Hayasach OIHMM CJIOBOM: IManus, Ky-
JIaK, KOTOPOE B JOLIEMIIMX J0 HAC MAMSATHHUKAX O3HAYAET YXKe TOJILKO BIACTh MyXa
Haf XKEHOM.

CylecTBeHHeIIIee OTIMIMe patria potestas OoT TpaBa COOCTBEHHOCTH Ha paba
MPOSIBIISTIOCH JIUIIIL B MOMEHT cMepTH paterfamilias: mpaBo coOCTBEHHOCTU Ha pada
MepexXoIwIo K HacJaeqHUKY paterfamilias, ocTaBasich HEM3MEHHBIM B CBOEM COJIEp-
XKaHUM, B TO BpeMsl Kak Jiviia, ObIBIIME in patria potestate, mepexkuBaav capitis
deminutio, koTopas B JaHHOM Cilydyae O3HAayajJa HE YMAIECHUE TpaB, a U3MEHEHUE
CEMEMHOTO COCTOSIHUSI, 3aKJTIOYABILIEECS J1S1 HEKOTOPBIX U3 YWICHOB CEMbU (IS Chl-
HOBEl yMepllero) aaxke B MpUOOPETEHUM TTOJIHOM MPaBOCIIOCOOHOCTH.

B camoMm pnene, mociie cMeptu paterfamilias BHyKM ITepeXOMIN KAKIbIA IO
patria potestas CBOero oTiia, >KeHbl ChIHOBel paterfamilias oKa3pIBaJIMCh in manu
CBOMX MYXeM, Ham BHOBoi paterfamilias, crtaBleit persona sui iuris, ycraHaBiIMBa-
JIach OTeKa ChIHOBEI; ChIHOBBSI XK€ CaMU CTaHOBWIMCH paterfamilias — Hocutensi-
MM TMOJHOI IPaBOCIOCOOHOCTU. M BOKpYT KaXXIOro M3 HUX CKJIaAbIBAICS TaKOW
e KpYyr OTHOILIEHW, OCHOBAaHHBIX Ha BJIACTU M MOAYMHEHMUHU, KaK TOT, 1.3 KOTO-
poro HOBbIN paterfamilias Bemmen. Hamo, ogHako, 3aMeTUTh, YTO CBOOOMHBINA OT
patria potestas rpakmaHuH cuutaicsl paterfamilias u B Tex ciiydasix, Korma y Hero
He ObUIO HM 3KEHBI, HU JeTeil, nbo paterfamilias — 3T0 pMMCKUiI TpaskIaHWH,
He TTOMYMHEHHBIN patria potestas, 3T0 HOCUTEIb CEMEMHOM BIACTU, HE TOJIBKO OCYy-
IIECTBISIEMOI, HO 1 TIOTEHIINATbLHOI:

Pater autem familias appellatur qui in domo dominium habet recteque
hoc nomine appellatur, quamvis filium non habet (D. SO. 16. 195). -Jo-
Moesiadbikol [«OTLIOM ceMelicmea»] Ha3bIBAE€TCSI TOT, KOMY NPUHAEA-
JIEXUT BNACTb B CEMbE, M MPaBNIbHO OH TaK Ha3bIBAETCSl, XOTs Obl
Y Hero u He 6bl1/10 CbIHa.

§ 43. ArHaTn4yeckoe n KorHaTu4eckoe poacTBo

133. IlonsrTiie ATHATHYECKOTO M KOrHATHYECKOro ponacrsa. Ciry>ka OCHOBOW
CEMbU B TECHOM CMBICJIE CJIOBa, patria potestas sIBJIsIaCh U OCHOBOI BCE CUCTEMBbI
arHaTU4YeCcKOro poJCTBA, CIYXKMBIIETO B CBOIO O4Yepe/lb OCHOBAaHMEM TpaBa Haclie-
JIOBaHWSI Y TIPU3BAHMSI K OTIEKe Hall HelleeCIIOCOOHBIMU: arHaTaMu MPU3HABAINCH
JINIIA, KOTOpBIe ObLUTM TTOMYMHEHBI BIACTM OMHOTO M TOro Xe paterfamilias B mipo-
LJIOM WX ObUIA Obl MOMYMHEHBI 3TOM BJIACTH, €C/IM Obl 3TOMY He BOCIIPENSITCTBO-
pajia cMepThb paterfamilias. OmHOBpeMEHHO arHaThl MOIJIM OBbITh I KOZHAMAMU, Ha-

B namatHukax nosaHeiiwero nepuoga cnoso familia 4yacto o603HavaeT Takke COBOKYMHOCTb
paboB, NpuHagexatmx onpeneneHHomy uLly.



npumep, paterfamilias u ero netu. Ho arHaramu Mo ObITh M LA, HE CBSI3aH-
HbIe KPOBHBIM POJICTBOM, HarpuMmep paterfamilias 1 >keHa ero MOmBIACTHOTO ChI-
Ha, paterfamilias 1 ycblHOBNIEHHBIN. M1 BO BCSKOM Cilydae I0pMIMYECKUM POACTBOM
ObL1a He KpOBHAs!, KOTHATHUeCKasl CBsSI3b, 8 OCHOBAHHASI Ha BJIACTU U MMOMYUHEHUM
CBSI3b arHaTUYeCKasl.

B 10 ke BpeMst 3T0 ObLia POACTBEHHAsI CBSI3b TOJIBKO MO MYKCKOM JIMHUU. J10ub
paterfamilias, BcTynmuB B Opak cum manu, TeM cambIM BCTYNaia B arHATUYECKYIO
CEMbIO CBOETO MyxXa WM ero paterfamilias, eciu Myx ObUT in patria potestate, u Tie-
pecraBajia ObITh arHATKOM CBOMX OTILIA, OpaTheB, cectep. Ee neTty ctaHOBWIIMCH ar-
HaTaMu OpaTheB €e MyXXa, HO TaK Xe, KaK ¥ OHa caMa, CUUTAIMCH IOPUANYECKU Uy-
SKUMU €€ POIUTENISIM, OpaThsiM, CECTPaM.

CrerneHM arHaTU4YECKOTrO POACTBA MO TPSIMOIA JIMHUM OMNPEesIsUINCh YUCIOM
POXIEHUH, OTASNSBIIMX TaHHOE IO OT ero paterfamilias. Tak cbiH — arHar ot-
11a TIEpBOIA CTETIeHU, BHYK — arHaT Jefla BTOPOU CTETIeHM.

PonctBo nmo 60KOBOI TMHUM OMPEessIOCh OOIIMM YUCIIOM POXAECHUIA, OTIe-
JIIBIIMX IBYX JAHHBIX JIWIL OT OOIIETO IS HUX HOCUTEIIS patria potestas, Tak 4To
MPU MCYMCIIEHUU CTETIeHM GOKOBOTO PONCTBA MEXKIY IBYMSI JIMLIAMUA BOCXOIWIIU OT
MepBOro U3 HUX K o0IieMy paterfamilias, a 3aTeM OT 3TOro MOC/IEMTHETO HUCXOAM-
JIM KO BTOPOMY JIMILy, TOCJI€ YEro CKJIANbIBAIM YMCIO POXIEHUH, OTIESIBILINX
KaXXJIoe M3 9TUX JINIT OT ob1iero paterfamilias. Takum oOpazom OpaThst ObUTA arHa-
Tamu BTopol cternenu (1+1), oA U TUIEMSIHHUK — arHaTaMu TPeTbei CTEeTeHU
(1+2), U T. 1.

134. Pon (gens). Ho ecu agnati — 2710 stunia, cBsi3aHHBIE OOIIEl BIACTBIO, KO-
TOPYIO OCYLLIECTBISIET WA OCYLLErTB/IsUl Obl, He MOMeELlAli STOMy CMepPTb, ONpeae-
JIEHHBII paterfamilias, To B JOlIENIIMX 1O HAC NTAMSATHUKAX €CTh U CJIENbl KOIIA-TO
HECOMHEHHO, 3HaYUTEIbHO OOJiee CHMJIBHOTO BJIMSIHUS JIPYroro, 6osiee oOLIMPHOTo
€O103a, TAKXEe OCHOBAaHHOTO Ha EIMHCTBE BIacTh poaa — gens. Gens — Io B3Iy
PUMJISIH — 3TO COI03 JIIOJIeH, KOTOpbIE ke He B COCTOSTHUM Ha3BaTh paterfamilias,
HEKOTIa OCYIIECTBIISIBILIETO BJIACTh Hajl UX OOLIMMU TPEAKaMH, HO KOTOpbIE TPO-
JIOJDKAIOT HOCHTB o0Iiiee MMst, nomen gentilicium, ocyrmecTristior o0Imuit pomoBoii
KYJIBT, sacra gentilicia, v, mpyU OTCYTCTBUM arHaToOB, MPU3bIBAIOTCS K HACIEIOBAHUIO
u oneke. Quintus Mucius Scaevola, 1o cBuaeTesbeTBy LlMiiepoHa, roBopu:

Gentiles sunt inter se qui eodem nomine sunt... qui ab ingenuis oriundi
sunt... quorum maiorum nemo servitutem servivit, qui capite non sunt
deminuti (Topica, 6. 29). - eHTHUIaAMY IBASIIOTCS MexXay CobOro Jlo-
AW, Hocsiwme obLyee uMsl, nPoUCXoasaLme 0T CBOBOLHOPOXAEHHbIX,
HUKTO U3 NPeakoB KOTOPbIX He Obls1 B pabCTBEe 1 KOTOPhLIE HE Mpe-
Tepnenu capitis deminutio.

Takum oOpazom patria potestas jexkajia B OCHOBE CEMbU, OTpe/esisiyia arHaTu-
YecKoe pOJCTBO, U, JaBHO NMPEKPATUBILIKUCH, HO He 3a0biTast, CTyxuia (1o KOHIIET -
LU PUMJISIH) (DyHAAMEHTOM gens.

135. BoITecHeHHE arHATHYECKOIO PoICTBa KornatudeckuM. [1ocienoBareiib-
HOE orpaHMYeHue patria potestas BO BceX €e MPOSIBICHUSIX: B OTHOLICHUM XEHBbI,
IIeTeil ¥ X TIOTOMCTBA, W TapajUIeIbHO OCYIIECTRIISIBIIEECST TTOCTEIIEHHOE BBITEC-



HEHMe arHaTUYECKOro POACTBA POACTBOM KOTHATMYECKVM COCTaBIITIOT OCHOBHOE
cofiepXKaHKe TPOLECCca Pa3BUTHSI PUMCKOIO CEMEMHOrO IMpaBa. DTO pa3BUTHE OCY-
LIECTBIISUIOCh HAa OCHOBE IIyOOKMX W3MEHEHUII SKOHOMMYECKOM XU3HU Puma,
IO BIMSIHMEM XOZa €ro IOJIMTUYECKOM MCTOPMM, OJHOBPEMEHHO C ITOCJIEN0OBa-
TeJIbHBIM U3MEHEeHHeM (POopM COOCTBEHHOCTH OCBOOOXIECHHEM JOTrOBOPHO-00513a-
TEJIbCTBEHHOTO TIpaBa OT €ro M3HadaabHOro (hopMainsMa, B HEPa3pbIBHON CBSI3U
¢ mobGemHbIM IIIECTBMEM ius gentium, XOTS BHEILHE, B CTOPOHE OT €ro BIMSHMUSL.
BOJ'[I)LLII/IHCTBO HWHCTUTYTOB, CJIO’KMBLIMXCS B XOOE 3TOr0 pa3BUTUA, JaBHO OTMEP-
JIM, TpakIaHCKOe TpaBo HOBoi EBpombl He pelmmmipoBaio nx. OmHAKO Ipyrre 0c-
TAIOTCSI U JOHBIHE OCHOBOM COOTBETCTBYIOILMX MHCTUTYTOB CEMEMHOIrO IpaBa Ka-
MUATATACTUYECKMX CTpaH. A COBOKYITHOCTh MHCTUTYTOB PUMCKOIO CEMEMHOIo
IpaBa B VX MCTOPUUYECKOM Pa3BUTHUH SIBJISIETCS HanboJiee SIPKUM 00pa3LioM ceMeii-
HOTO TIpaBa pabOBIIAIEIHFIeCKOro OOIIECTBA OT HAYAIBHBIX CTYIICHEH ero pa3BUTHS
JI0 TIOCJIEMHEN €r0 CTAOVM, YKE OBESTHHOM aTMocdepoii GIM3KOro pasioXKeHHs.



I'nasa 12
ITPABOBBIE OTHOIIEHUA
MEXIY CYIIPYTAMU

§ 44. bpak

136. OO0mmAast xapaKTeprucTHKA PUMCKOI0 0paka. lcTopusi puMCKOro ceMeitHO-
TO TipaBa 3HAET JIBa BUIA Opaka, COBEPIIIABIIETOCS B Pa3IUIHBIX (hOpMax, TTOPOXK-
JIABILIETO Pa3HbIE MO CONEPXKAHUIO MUMYIIIECTBEHHBIE Y JIMYHbIE OTHOLICHUS! CYTIpY-
TOB UM JaXe HEOIMHAKOBOE IMPABOBOE TOJIOXEHUE MaTepu B OTHOIICHWW NIETeld,
U TIpEeKpallaBIlerocsl B pazHoM Topsiike. [lepBbIM BUIOM ObLT Opak cum manu,
Opak, ycTaHaBJIMBaBIIIMI BJIACcTh, My)Ka Hall XXeHoil. BcryruieHue B Takoit Opak He-
130eXHO 03Havaso capitis deminutio xXeHbl: ec 10 OGpaka >KeHa Oblia persona sui
iuris, To, BCTYIMB B OpaK cum manu, OHa CTaHOBUJIAch persona alieni iuris. Ecim
[0 Opaxa oHa Obl1a in potestate CBOETO OTLIA M aTHATKOM €r0 M BCEX WIEHOB €ro ce-
MbH, TO, BCTYNIMB B Opak, OHa TOAIagaia o manus Myxa wiv ero paterfamilias,
ecM MyxX ObUI in patria potestate, 1, cTaB IOPUINYECKU UyxKOM CBOEU CTapoii ce-
Mb€, CTAHOBUJIACH WIEHOM arHaTM4YeCKOW CEMbU MYXa.

Bropoii Bun 6paka — 310 Opak sine manu, He TTOpOXIABIIMI BIACTU My»a Hajl
JKEHOW M TIepBOHAYaJIbHO HE YCTAHABJIMBABIIMIA BOOOIIE HOPUAMYECKON CBSI3U
MEXIy MY>KEM M XEHOW: IOPUIMYECKH UyXkasi MyKy U CBOMM JIETSIM, KeHa TpeObl-
BaeT B TOM Xe CEMEHHOM ITOJI0KEHUM, B KAKOM OHa ObUIa 10 BCTYIUIEHUsI B Opak;
TOJIBKO CO CTapOM CEMBbEH CBI3bIBACT €€ arHaTU4eCKasl CBSA3b.

Korga 1 xak cran mpokianbiBath cebe MyTh 3TOT CBOOOMHBIN OpakK, B KOTOPOM
JKeHa Oblla He TOJIbKO CBOOOIHA OT BJIaCTH My»ka, HO M BOOOILLIE CToslIa B IopyUarYe-
CKOM cMBbIciie BHe ceMbr Myxxa? Korma u kak Obuta mpoOuTa 3Ta repBasi U Ype3Bbl-
YaifHO BaXKHAasl IO TIOCJIEAICTBUSIM Opelllb B TPO3HOM 30aHMM BiacTu paterfamilias?

TouHbI OTBET Ha 3TOT BOMPOC JaTh HEBO3MOXHO. HecoMHEHHO ogHO: ObLIO
BpeMsl, KOrzma manus v Opak coBMafaiv, BCIKUN Opak ObUT OpakoM cum manu.
Ewe B I1I B. H.5. MonectuH orpeaesisii Opak, Kak

coniunctio maris et feminae, consortium omnis vitae, divini et humani
iuris communicatio (D. 23.2.1). - Col03 MyxXa 1 XeHbl, 06beanHeHNE
BCE XuU3Hu, 06LLEHNE B rPpaBe GOXECKOM 1 4E/I0BEYECKOM.

Mexay TeM CIpaBelIMBO 3aMEUYEHO, YTO 3TO OIPEAEIeHHE COOTBETCTBYET
TOJBKO OpaKy cum manu, W60 B Opake sine manu He ObU10 divini et humani iuris



communcatio: dyxas arHaTHYyecKol ceMbe Mya, KeHa He yJacTBOBajla B PEJIUIH-
O3HOM KYJIBTE 3TOil CeMbU, HE CBSZBIBAIM €€ C MyKeM U HUKAaKWe CBSI3M CBETCKO-
ro npaBa. OgHAKO MaMsITh 0 Opake cum manu ObuUia, MO-BUAMMOMY, HACTOJIBKO SIp-
Koi, yro Monectud Brmodmn divini et humani iuris communicatio B ymncio
MPU3HAKOB BCSKOrO Opaka.

ZKuBydyectb Opaka cum manu TMOATBEPXKAAETCS U TeM, YTO HAMMEHOBaHUE
materfamilias, kotopoe B Ooiee TO3mHee BpeMsl NABajoCh BCEM COCTOSIBIIMM
B 6pake xeHimHaM (D. 50. 16. 46. 1), eme Bo BpemeHa Lluiiepona, mo co6cTBeH-
HOMY €r0 CBUIIETEJIbCTBY, ABAIOCH TOJBKO XKEHIIIMHAM, COCTOSIBIIIMM B Opake cum
manu. C apyroii ctopoHsl 1o3T DHHUE (II B. 10 H. 3.) yIOMUHAET O pacTOpXKEHUU
OTLIOM Opaka sine manu CBoeil MOABIACTHOM Hodepu. TakuM oOpa3oM MOXHO Iy-
MaTb, YTO BO Bropoit rmonoBuHe Il B. 10 H.3. Opak sine manu ObUT yxke IIPUBBIYHBIM
SIBICHUEM.

OmHako cyliecTBoBaHMe Opaka sine manu MOXHO YCMOTPETh M BO BpeMEHa Io-
pazno Oonee npeBHue. Eie 3akonbl XII Tabmuil qormyckanyd ycTaHOB/IEHHE Manus
MyTeM CBOEOOPa3HON «ITpUOOpETaTe/IbHON TaBHOCT» — MCTEYCHUEM Tola Herpe-
PBIBHOI COBMECTHOM XM3HM C XeHOU. BO3MOXHO, OMHAKO, YTO MCTEUYEHUE Toma
MPEBPALLIATIO B STHX CIIyYasx (DAKTMYECKOE COXMUTENILCTBO B iustum matrimonium,
a roToMy coobiano u manus. Ho Hesb3sl He yKasaTh U ellie Ha OHO MOCTaHOBJIEe-
Hue 3akoHOB XII Tabnuil, moaTBepXXaatolliee CyleCTBOBAHUE B MOMEHT MX M3/1a-
HU Opaka sine manu: >XeHIIMHA, BCTYNMBIIAs B Opak 0e3 coBepIlIeHUs Opad-
HbIX (hOpMaTIbHOCTEN, MOXET MpeayNpennTh BOSHUKHOBEHME manus IocpeicTBOM
TaK Ha3bIBAEMOI1 usurpatio trinoctii — MOKMHYB Ha TPY HOYM JOM MyXKa, OHa Ipe-
DBIBAET «TABHOCTb», B CHJIy KOTOPOM BO3HMKJIA Obl 10 UCTEYEHMH rofa manus mar-
iti. MOXHO caeaTh BBIBOM, YTO, €XKETOMHO ITOBTOPSIS Usurpatio trinoctii, xxeHa Mo-
JKeT IpeBpaTUTh Opak Ha BCE BpeMs €ro CyIIecTBOBaHMS B Opak sine manu. Bce
yKa3aHHOE TO3BOJISIET CKa3aTh, YTO MPU3HAHKeE Opaka sine manu HaxoaWT ceOe Bbi-
paxeHue yxe B 3akoHax XII tabmuir.

Ho xakue colmanbHbie TTPpeanochlIKM OMNpeAenIi BOSHUKHOBeHME Opaka sine
manu? [ToHATHO, YTO eC/IM HET YBEPEHHOCTM B MOMEHTE €ro TMOSIBJICHUSI, TO elle
TpyIHee OObSCHUTh 3TO IMOSIBJIEHWE MO CyLIeCTBY. Bo3MOXHO, YTO mepBOHavaIb-
HO 3TO OblIa HEKOTOpas IOpUAMYECKM HEMOJHOLIEHHAsT Pa3HOBMIHOCTL Opaka
MeXIy TIaTpULIMSIMM U TIIe0esIMU, MEXITy KOTOPbIMU ius conibii ObUIO MPU3HAHO
Juib nocae uananus 3akoHoB XII Tabmui 3akoHom Canuleia 445 r. no H. 3. Mo-
KT ObITh, 3TO ObUIa MCKOHHAs (popma IuIeOeiickoro Opaka, BIIOCJASACTBUN YCBO-
€HHasl TakxKe U narpuiusmMu. Kak Obl TO HM ObLIO, B BITOXY KJIACCUYECKUX IOpUC-
TOB Opak cum manu — ye UCTOPUYECKUIA TMEPEXUTOK.

CosnmaBasi COBEPILEHHO PA3IMYHbIA CTPOIl OTHOLLEHUN MEXIy MYXeM W XKe-
HOI, Opak cum manu M OpakK sine manu pe3KO OTIMYAINCh OIMH OT JPYroro
Y B MOPSIIKE 3aKIIOYEHMSI M MpeKpallieHus. 3akioyeHue 6paka cum manu Tpe6o-
BaJIO COBEPILIEHUS OTNpe/eIeHHbIX 00psIOB, 3TO ObUT akT hopMaibHbIii. Bpak sine
manu paccMaTpUBAICSl KaK HEKOTOpoe (haKTUUECKOE COCTOSIHUE: C HUM CBSI3bIBA-
JIMCh OTpeAeeHHbIE I0PUANYECKHEe TIOCAeACTBUS (B OTHOILEHUSIX OTLA C IE€TbMU,
MO3HEE U B HEKOTOPBIX OTHOILIEHUSX MEXIY MyXeM M XEHOIi), HO JUIsl TOr0,4TO-
OBl 3T TMOCJIEACTBYS BOZHUKIIM, HY>KHO ObLIO OHO: BCTYIUICHHME XEHbI B JIOM My-
Ka TMpY HAJIMYMU COIVIacusi Opadyloluxcsi, a TPU COOTBETCTBYIOIIMX YCIOBUSIX



TaKKe W JIUII, OCYIIECTRIISIBIINX Hal HUMU patria potestas. 3akimoueHne Opaka sine
manu ObUTO aKTOM He(OpMaIbHBIM.

[ToHATHO, 4TO TIIYOOKO pa3ivyeH ObUT M TTOPSIIOK MPeKpaIlieHUsI TOro U ApYyro-
ro 6paka: B 6pake cum manu, B KOTOPOM IOpUIMYECKast TMIHOCTD XKeHbI TIOTJIOIIA-
Jlach TMYHOCTBIO MYXa, Pa3BOI MOI MMETh MECTO TOJBKO IO MHUIIMATHBE MyXa
1 ObUI, B CYIIIHOCTH, «OTTOpXKEHMEM» XXEeHbI OT MyxXa. bpak sine manu Mor ObITh
PacTOPrHyT He TOJILKO IO ComIalleHuio cynpyros (divortium), Ho ¥ OQHOCTOPOH-
HUM BOJIEU3bSIBICHUEM KaK MyXa, TaK U XeHbl (repudium).

OcHOBHBIE Hayaja Opaka sine manu M, B YaCTHOCTH, CBOOOIA pa3Bola CKasa-
JIUCh, OTHAKO, LEJIBIM PSIIOM OTPULIATENIbHBIX TTOCIENCTBUANM HA KU3HU PUMCKOTO
o0IIecTBa B TIOCNEHIE TOMBI PECIyOIMKA M B Havasie TipuHIumara. OrpoMHBII
pocT GOTraTcTB OJHMX OOINECTBEHHBIX KPYTOB MpH OOHMINAHMM APYIUX M PEe3KOe
najgicHre HPaBOB CHMJIBHO paclliaTaii CeMeiHYIo Xu3Hb. CTpeMsch Napain30BaTh
HEYCTOMUYMBOCTb OpayHbIX OTHOLIEHWI W 370YMOTpeOseHus] cBOOOMOI pa3Boja,
HEpeKO C YUCTO CMEKYIATUBHBIMU LIETSIMU, CTUMYJIMPOBATh BCTYIUICHWE B Opak
U JIETOPOXKICHNE, ABIYCT BHEC PsiIl 3HAUMTENIbHBIX M3MEHEHU! B NIECTBOBABIIIEE
J10 TOTO CEMEMHOE MpaBo.

Lex Iulia de adulteriis (18 T. 10 H. 3.) YCTAHOBWMJIA YTOJIOBHYIO OTBETCTBEHHOCTD
3a HapyllleHHue CyMpyxXeckoil BepHocTH (adulterium), Kapasi mpy 3TOM He TOJIBKO
BUHOBHBIX, HO M TIOMYCTUTEJICi, K YUCITYy KOTOPBIX OTHOCUJIMCh OTELl U MYX BH-
HOBHOI XeHbI, He BO30OYIMBIIIKE TTPOTUB Hee OOBUHEHMSI.

Kapasg adulterium, ABrycT M3bsUI OT Haka3aHUsI BHEOpayHbIE COXUTEIHCTBA
JIMLI, MEXIy KOTOPhIMU Opak ObUT BOCIIPEIEH 3aKOHOM, Kak, Halpumep, Opaku
MEXIy JIMIIaMU CEHATOPCKOTO COCJIOBYSI Y BOJIBHOOTITYIIIEHHUKaMU. Takoe coxXu-
TEJIbCTBO C HAMEPEHUEM YCTAHOBUTh OpavyHbIe OTHOIIIEHUS M €CJTM HU OfTHA U3 CTO-
POH He cocTosla B 3aKOHHOM Opake, Ha3bIBaIOCh KOHKYOMHATOM M pacCMaTpUBa-
JOCh Kak inaequale coniugium, HeMOJHOLEHHbI Opak. et OT Takoro
COXMTEJIbCTBA, liberi naturales, B omIMYMe OT APYrvMX POXIEHHBIX BHE Opaka neTeid
(vulgo concepti) HazesMMCh HEKOTOPBIMU TIPABAMU HACJIEAOBAHUSI TTOCIIE POUTE-
Jiel, ObUT YCTAaHOBJICH TTOPSIIOK MX Y3aKOHEHMsI M T. T1. P mpaB ObUT TpU3HAH U 3a
KOHKYOUHOM.

B 1o e Bpems lex Tulia de maritandis ordinibus, nzmanHast 1160 Takke B 18 T.
10 H. 3., TN00 B 4 T. H. 3., ¥ JomojHuBIIas ero lex Papia Poppea 9 r. . 5. (06a o1t
3aKOHa OOBIKHOBEHHO OOBECAMHSIOTCS IOPUCTAMU TION €IWHBIM Ha3BaHUEM lex
Iulia et Papia Poppea) ycTaHOBWIM U1 MYy:KUMH B Bo3pacTe oT 25 n0 60 jieT u s
>KeHIIUH B Bo3pacte oT 20 mo 50 jieT, He cOCTOSIBIIMX B Opake M He UMEBILUX JIe-
Teil, psiI OTpaHMYEHUI B UMYIIIECTBEHHBIX TpaBax: He COCTosIIMe B Opake (coe-
libes), He MOIyT moJyYaTh MMYIIECTBA IO 3aBEIIAHUSAM, a COCTOSIIME B Opake,
Ho Ge3neTHbIe (orbi) MOTYT TOMy4aTh TOJBKO TIOJIOBUHY TOTO, YTO MM 3aBelIaHo.

TIpu 3TOM MOHSITHE OE3NETHOCTH SIBIISIETCST YCIIOBHBIM U PA3TUUHBIM JIJIST My3K-
YUH W YIS KSHIIWH: MY>XUMHA He Oe3/IeTeH, eC/IM Y Hero OIMH peOeHOK, KeHIIM-
Ha — TOJIBKO €CJIM Y Hee Tpoe, a y BOJBHOOTITYIIIEHHMUIT Iake YeTBepo faeteit. 2KeH-
IIMHBI, YAOBIETBOPSIONIME 3TMM TpeOOBaHUSM, WMEIOIIME TaK Ha3bIBaeMoe ius
trium liberorum, moMMMO HeOrpaHMYEHHOTO TpaBa IONYYaTh IO 3ABELIAHUSIM,
TTOJTB3YIOTCST M PSIOM APYIUX TpeumyilecTB. Bce To, 4ero He MOIyT TOJYYUTh TIO
3aBelaHMIO JIMIIA, HE COCTOSIINE B Opake, Wi Oe3neTHBIe, 00bsiBIsieTcs caducum



U oOpalaercss B TONB3Yy APYrMX JIML, Ha3HAYeHHbIX B TOM K€ 3aBELIaHUM,
WM B TIOJIB3Y Ka3Hbl. Bce 3TW MOCTaHOB/IEHUSI, HE ChIrpaBIlIe HUKAKON MOJOXH-
TEeJIbHOI POJIM B UCTOPUY PUMCKOTrO Opaka, MpOCYLIECTBOBAIM, OJHAKO, 10 Hayasaa
IV B. H. 3., Kor1a 1 ObUIM OTMEHEHBDI.

DU 1 HEKOTOpbIe Apyrue Mepbl (cM. M. 139) He mokosedaa OCHOBHOM KOH-
LIeMIMK Opaka sine manu Kak CBOOOJZHO YCTaHABJIMBAEMOIO U CBOOOJHO ITpeKpa-
IAEMOTO COI03a MY>Ka M XKeHbI. BbiTecHeHMe npeBHero 6paka cum manu 3Toil KOH-
LIETILMEN COCTABIISIET OMHY M3 MHTEPECHEMILINX YepT PUMCKOTO OpayHOro Ipasa.

137. 3akmouenne Opaka. CoBepIIcHIIO Opaka OOBIKHOBEHHO ITPEAIIeCTBOBA-
J10 oOpyueHue (sponsalia). B mpeBHeliiiee Bpemst oopydeHue il alieni iuris coBep-
1ajoch Mx patresfarnilias 6e3 yyactust Opauyromuxcst. ITo3mHee oOpydeHune coBep-
1IaTM XEeHUX 1 HeBecTa ¢ coriacust patresfarnilias o6oux. O6pydyeHre coBepilanoch
B ¢opme aByx crumyisimii (. 433): mo omHoil — patresfarnilias HeBeCTbI 00SI3bI-
BaICS TIEpeaTh €e XKEHUXy, a 1o JPyroil — o0sI3bIBAJICS MPUHSTH HEBECTY B Kaue-
CTBE XXK€HbI, a B CAMOE JpeBHEE BpeMsl MOXET ObITh B (hOpMe OMHOCTOPOHHEH CTU-
MYNSUUHA, TIO KOTOPOil Tosbko patresfarnilias HeBecTbl OOSI3bIBAICS Mepenarb ee
JKEHUXY, HE MPUHMMABILIEMy Ha ceOsi HUKAKMX 00SI3aHHOCTE M UMEBILIEMY 3aTeM
MpaBo IIPEKpaTUTh OpaK OMTHOCTOPOHHMM BOJeU3bsIBIeHHEM. B Oonee mosmHee
BpeMsI JOITYCKAaJIOCh, MO-BUIMMOMY, COBEpLICHNE OOpYyYeHHs U IyTeM HedopMasib-
HOTO COTIJIallIeHMSI.

B npesHeitiiiee BpeMsi HapylieHMe sponsalia 1aBajio Ipyroii CTOpoHe MpaBo Mo-
TpeOOBaTh BO3MEIIEHUsI TTPUYMHEHHOro yiiep6a. [lo mpeTopckomy IpaBy Hapy-
meHue sponsalia Bi1eKI0 3a coboto TOBKO infamia M orpaHUYeHUE MpaBa BbICTY-
naTh B CyIe B KauecTBe NpeCTaBUTENSI YyKMX WHTEpecoB. B mepuon umnepun
ObUIO YCTAHOBJIEHO, «TO CTOPOHA, 03 Cepbe3HbIX OCHOBAHMIA HApYILMBIIASL SPON-
salia, Tepsila MpaBO Ha BO3BpallleHUE CAEJAaHHBIX €10 0 Cydaro OOpydyeHUs Mo-
napkoB (arrhae sponsaliciae, donatio ante nuptias); Ipyroii CTOpoHe clielaHHbIe €10
MoJapky Bo3Bpalaivch. B 3akoHonarenberse [V B. yTpara npasa Ha BO3BpalleHMe
donatio ante nuptias Obl1a CBsI3aHa ¢ XpUCTUAHCKMM OObIYaeM IIpeadpavHoOro Imo-
uenya (osculum): B ciiyyae cMepTy XKeHMxa osculo interveniente HeBecTa WIM ee
HACJIETHUKU COXPAHSUIA TOJIOBUHY Mpea0pavyHbIX MOAapKOB.

138. Cnoco0bl yeranoBieHust manus. /IpeBHeliliee puMCKOe MpaBo 3HAJIO TPU
criocoba coBepllieHusT Opaka WIM TOYHEee TpY CIIoco0a YCTAaHOBJICHMS manus, He-
paspbIBHasI B TO BpeMst ¢ OpakoMm: a) confarreatio, 6) coémptio, B) usus.

(1) Confarreatio, KOTOpyIO psi. ICTOPUKOB CUMTACT IMATPUILIMAHCKON (popMoit
coBepIIeHus Opaka, 1o B3y HekoTophix (XKupap, Iloct) HuKorma He craBiieit
JIOCTYITHOM T11e0esiM, OblIa peJTMIMO3HBIM 00psiioM. Ha3zBaHue obOpsiza mpou3oli-
JIo OT panis farreus, ocodoro xae6a, KOTOpblil BO BpeMsl OpayHOli 1IEpEMOHUM BKY-
M Opavyronimecs, a 3ateM npuHocwin B xeptBy lOmurepy. Llepemonus cosep-
IIajgach certis verbis B mpucyTcTBuM XperioB — pontifex maximus u flamen Dialis
u 10 cBunereneii, npeacTaBIABIIMX, ObITH MOXET, ApeBHeime 10 Kypuii (1aHHOIA
TpuObI). TOMBKO YeNOBEK, POXICHHBI OT Opaka, 3aKJIIOYeHHOro per confar-
reationem, M COCTOAILMIA B TAKOM Opake, MO 3aHMMATh JOJDKHOCTH TeX Sacrorum
u flamen Dialis.

(2) Co€mptio apnsieTcst CBETCKOM M, KaK AYMAIOT, TPEUMYIIECTBEHHO TUIe6ei-
cKoi1 hopMoii Opaka. Drta «BooOpaxkaeMasi» MOKYITKA KEeHbI My>XeM Oblia, BepOsIT-



HO, MEPEeXUTKOM MOITMHHON Kyruii. OHa mpou3BoaMIach B TeX Xe popmax, B Ka-
KHX NMOKynaJlucChb Hau60.11ee LICHHBbIC BECIIM — a4 UMEHHO 3€MJIs1 U paﬁbl, H yCTaHaB-
JMBaNUCh MpaBa Ha JIKLL in Mancipio, a uMeHHo B popme mancipatio. Mpasaa,cio-
Ba, KOTOpbIE NMpPM 3TOM MPOU3HOCSITCS, OTJIUYHBI OT CJIOB, MPOM3HOCHUMBIX IPHU
KyIjie B COOCTBEHHOM CMbIC/IE, OJHAKO, B OCTAJIbHOM 3TO Mo Gopme Kyruis.
[To onmucaHuo, KOTOpoe Jaet 3Toil popme 3akiaoueHus: 6paka ['ait, a TakxKe Mo OT-
JedbHBIM 3aMmevaHusaM LlunepoHa u apyrux nucarteseii, COEMPptio mpencrasiser-
cs Tak:

B npucyrcTBUuM nsTH cBUAeTeNed M BecoBIMKa, libripens, KOTOpble yyacTBOBa-
JIM BO BCSIKO# mancipatio (1. 196), a Takxe paterfamilias HeBeCTbI, a paBHO U XeHU-
Xa, eciu OH persona alieni iuris, XeHMX cIpamMBaeT HeBecTy: an tu mini materfa-
milias esse velis 1, momyuus yIBepauTEIbHBLIT OTBET, CAM OTBEYA] YCTAHOBIEHHBIMU
CJIOBaMM Ha COOTBETCTBYIOLIMII €€ BOMPOC, TaKXKe 3alaHHblii B TOUHO OINpeaeseHHbIX
cioBax. OTBeT HeBeCThbl, BUAMMO, Inacui: ubi tu Gaius, ibi ego Gaia (Cicero, Pro
Murena. 12. 27). 3aTeM XeHUX MPOU3HOCHUJI CJIOBa, YCTAHOBJICHHBIE JJISI COBepIe-
HUsI LCAIKOW Kyruid myTeM mancipatio u mepengasan paterfamilias HeBecTbl, B BuIe
ﬂOKyHHOﬁ LI€HbI, CIMTOK METalj1a, ﬂKOGbI B3BEILIEHHBI I BECOBIINKOM.

(3) Usus mpencrasnsn co6oio cBoeo6pa3HOe MpUMEHEHUE MHCTUTYTa MpPHOO-
peraTesbHON JaBHOCTM K 00JacTU OpayHBIX OTHOLIEHUW.

W3 s1ux Tpex (hopM 3akiioueHus Opaka paHblle Apyrux ornai usus. Eciu usus
elle CcylecTBoBal Bo BpeMeHa lluiiepoHa, To I'ail yxe roBoput o HeM Kak o (op-
M€, OTYACTM OTMEHEHHOW 3aKOHOM, OTYacTM NpocTo 3abbiToii. [lo-BuauMOMY,
B Hauase | B. H.3. peaKo BCTpevanuch yxe u 6paku per confarreationem. IMo kpaii-
Heit Mepe Taii, a Takxe Tauut cooGIIAOT, YTO B 23 T. H.3. ObLI U3[aH 3aKOH, B CH-
JIy KOTOPOTo, B LEJIsAX MOOUIpeHust 6pakoB per confarreationem, ¢ HUMU cTajia CBSI-
3bIBaThCSl HE CBETCKasl, a TOJILKO PEIUTMo3Hasi Manus (eqMHCTBO KyJbTa), KOTOPOI
JIOCTATOYHO OBLIO AJISI TOrO, YTOOBI JMIla, MPOUCIIEAIIME OT TAKOTOo Opaka, MOIJIU
ObITh BepxoBHBIMK Xpenamu (Tacitus, Annales. 4. 16). OgHako, ¢ TaKUM OTpaHU-
YEeHHBIM KpYrom aeiicTBus confarreatio mpomosokanga CylIeCTBOBaTh OO MaaeHUs
SI3BIYECTBA.

Coémptio, Bunnumo, cymectsosana eie Bo Bpemena as (1. 113. 114). Menee
JIOCTOBEPHO, YTOGBI ee cuMTanu Aeiicteylomum uHctutytoM topucthl 111 Beka, He-
CcMOTps Ha yrnmoMuHaHus o Heil [lanuaunana u I1asna (Kupap).

[MapamienbHO ¢ OTMUpPAHUEM WIM OCIa0JIeHHWEeM POJM CTapbiX (OpM 3aKkjmoue-
HUSl Opaka 1ies] Mpolecc yTBepxXaeHus: HehopMaabHOTO COBeplleHUs Opaka MmyTeM
MPOCTOro corjalieHun Opauyiomuxcs (consensus facit nuptias — Gpak coBepiiaeT-
ca cornamenuem) (D. 35. 1. 15), 3a KoTopeIM TOMXHO GBUIO, OAHAKO, HEOGXOAUMO
cnenosath deductio feminae in domum mariti. [Tostomy IlaBen u ykasbIBam: vir
absens uxorem nubere potest, femina absens nubere non potest (Sent. 2. 19. 8).

139. VYciaoBus BeTymwienus B Opak. [yist coBepiieHus1 6paka ¢ COOTBETCTBYIO-
HIMMKU TIPaBOBBLIMU TMOCJIEACTBUSAMHU Ham0 ObLIO, YTOOBI Opavyyloliuecs yIOBJIETBO-
psid OmpefeseHHbIM ycaoBUusM. OOHU U3 3TUX YCJIOBUN ObLIM aBCOMIOTHBIMU,
TOJKHBI OBUIM OBITh B HAJIMYWM UISI 3aKJIOUEHHUST BCAKOTO pUMCKoOro opaka. Jlpy-
rne npakTu4e€CKu Mrpaiu poJib yCJ'lOBl/II‘/'I OTHOCUTECJIBbHBIX, HAJIUYUEC KOTOPBIX 6bll'10
HEOOXOAMMO ISl COBEpPIIEHUS] Opaka MeXIy JUIlaMUu, MPUHAMJIEXaBIIUMU K pa3-
HBIM OOILIECTBEHHBIM TPYIIIIaM.



[lepBbiM ycroBUEM BCTyIUIeHHsI B Opak ObUIO IOCTHXKEHWE OpauylolMMUCS
OpayHOro Bo3pacrta, KOTOPbIii, COBMaast C BO3pACTOM COBEPILIEHHOJIETHSI, TIOCTIe He-
KOTOPBIX KOJIE0aHMii ObUT YCTAHOBJIEH B 14 J1€T U1 MyXKUMH U B 12 J1eT 111 JKeHIIUH.

Bropemv ycioBreM ObLTO coriacve Ha 6pak. B npeBHelinee Bpemsi 5TO ObUTO
corIacie OIHOIO TOJIbKO paterfamilias. 2KeHMX BbIpaskan CBOIO BOJIIO, €CJI OH ObUT
persona sui iuris; HEBecTa Sui iuriS HyXIalachb B COIACMM OIIEKYHa, auctoritas
tutoris.

OnHakKo MOCTENEHHO CJIOXWIICS APYroil B3IJIAM: it BCTYIUIGHUS B Opak Juua
alieni iuris Hy>XXKHO TMpeXae BCEro ero corjiacue M, Hapsimy ¢ HUM, CoIjlacue pater-
familias HeBecTbI M comtacue Kak paterfamilias xXeHmxa, Tak 1 JIMIa, TOI OTeYeC-
KOI B/IACTBIO KOTOPOTO JXKEHUX MOXET OKa3zaThCsl co cMepThio paterfamilias. Tak
coryacre Ha Opak BHyKa IaeT He TOJIbKO ero paterfamilias, — mem, HO 1 oTelr, TOA-
YMHEHHBII patria potestas TOro xe aeaa, MO0 IMOC/IE CMEPTU Jela BHYK OKAXeTCsI
in patria potestate cBoero oTia, KOTOpOMY CbIH He BIIPaB: HaBS3aTh HAC/IETHUKOB,
Oymylx meTeil oT 3akimodaeMoro 6paka. HaoGopor, BHydka, BCTymas B Opak,
He TOJIbKO HE HaBS3bIBAET HACJIEAHUKOB CBOEMY Iy U OTLL, HO U CiMa l.epecTa-
eT ObITh X HACJIEMHULICH, BCTyMasi B arHATUYECKYIO CEMbIO CBoero Myxa. Ha BbI-
XOJI M3 CTapoil arHaTUYECKOW ceMbU U aeT coryiace HeBecTe ee paterfamilias.

Takum 06pazom, repBOHAYAILHO BCE TIOJIOXKEHUS O COIIaCMM Ha OpakK MCXOIU-
JIM U3 TOW XK€ WIeu BJIACTH, Ha KOTOPOI MOKOWJIACh arTHATUYECKAsl CeMbsI BOOOILIE.
Orel1 naBaj coryiacye Ha Opak JeTeil He TIOTOMY, YTO OH ObUI OTIIOM, a IIOTOMY YTO
oH ObU1 paterfamilias, HocuTeneM OTLIOBCKOM BJIAaCTH.

Ho no mepe Toro, Kak TMYHOCTD AETEN HAYMHAET SMAHLIMITUPOBATHCS OT KOTIa-
TO HEOTPaHWYEHHOI BiacTu paterfamilias, ©HTEpechl M BOJISI JeTeil HAUMHAIOT BCe
OoJIbllie MPUHUMATBECST BO BHMMaHWE M B BOMNpoce O comlacuu paterfamilias Ha
BCTyIUIeHHe B Opak. Tak 3akoH lulia (4 r. H. 3.) MPenoCTaBWI HUCXOMSIIMM MPaBO
o0XaJioBaTh MarucTpaTy HeOCHOBaTeIbHbIN 0TKa3 paterfamilias B cornacuu Ha Opak.
3arem neTsiM ObLIO pa3pellieHO BCTymarh B Opak 1 0e3 coriacus paterfamilias, eciu
OH B3{IT B IJICH WM GE3BECTHO OTCYTCTBYET. BbUI, HAKOHEL, M OIUMH CJIyYail, B KO-
TOPOM cOIJlacMe Ha OpakK WCMpallMBaJIOCh HE y arHaTWYecKOro pOICTBEHHU-
Ka, ay pOACTBEHHUKOB I10 KPOBMU: >KEHILIMHA SUi iuris, KOTOpasi, COCTOSI TOJ1 OTIEKOM,
MoIvIa BCTyIaTh B Opak He MHaYe, Kak MOJIyYMB auctoritas tutoris, 1mocie oTraneHus
OIEeKH Haj XXeHIMHAMU, ObLia 00s13aHa MCIIpallBaTh pa3pellcHre Ha Opak y oTua,
a 3a OTCYTCTBMEM OTLIA — Y MaTepy WK y APYruX OJIM3KUX POICTBEHHUKOB.

TperbrM ycioBMEeM BCTYIUICHUSI B PUMCKMIA Opak sIBIISIETCSl HAIM4IKME Y Opady-
mmxcs ius conubii (0 HeM — Bbiite, 1. 102). IIpensarcTBust K BCTyIUIEHUIO B Opak
3a OTCYTCTBMEM 3TOTO YCJIOBUSI MOIJIM BO3HMKATh JIMOO W3 MPUHAIIEKHOCTU XKe-
HUXa U HEBECTbl K PA3IMUHBIM CJIOSIM OOILeCTBA (ITO3IHEE COCTIOBUSIM), JTMOO U3
POICTBEHHOM CBSI3M MEXIy HUMM WJIM WHOTIA U3 APYTUX, CYILECTBOBABLIMX MEX-
Iy HUMU oTHoleHui. Tak, npexne Bcero no lex Canuleia (445 1. 1o H. 3.) He J10-
IMyCKAJTUCh Opaku MeXIy MaTpUuLvsiMU U iebessmu. o mepBoro 6payHoro 3akoHa

Asrycra, lex Iulia (18 r. mo H. 3.), He TOIMYCKaIMCh OPAaKy BOJILHOOTITYIIECHHUKOB
CO CBOOOIHOPOXIEHHBIMU, a ITOCJe 3aKoHa lulia — ¢ MIaMu ceHaTopCcKOro co-
CJTOBUSI.

Hanee, poncTBo, v MPUTOM KaK arHATU4eCKOE, TaK M KOTHATMYECKOE, CITy>KUJIO
TMPETSITCTBUEM K Opaky: B MPsIMOM JIMHUU 0e3 OrpaHU4YeHMsI CTeTeHel, B OOKOBBIX



JIMHUSIX — B JIpeBHEHIee BpeMsl, TI0-BUIMMOMY, IO IIIECTON CTEIIEHM; 1T YIpa3-
HEHUU 3TOTrO TpaBWia U JI0 KOHIIA PECITyOJIMKM — MEXIy consobrini, T. €. MexIy
JIMTIAMM, MaTepy KOTOPBIX ObUTM CECTpaMM, a OTLIbI OpaThsIMU; HAKOHEII, B TIEPUOT
HMITEPUU TOJIBKO MEXIY JMLIAMM, U3 KOTOPBIX XOTSI Obl OMHO SIBJISICTCS HUCXOIS-
MM TIePBOM CTETIEHH OOIIETO Tt 000MX MPEIKa, HapUMep, MEXITy Iameid 1 Tuie-
MSTHHMLIEN, TETKOM U TIEMSTHHUKOM U T. I. B 3T0 00IlIee MpaBriio MMITepaTopcKue
TTOCTAaHOBJICHUST HE pa3 BHOCWII U3BSTHS.

B nieprion uMIiepuM CTajo MpersTCTBUEM K BCTYILICHHIO B OpPaK TAKKe U CBOA-
CTBO I10 MPSIMOV JIMHUM Ge3 OTpaHUUYEHUST CTETIeHE!, a TIPH XPUCTUAHCKIX MMITe-
patopax — U B OOKOBBIX JIMHUSIX MEXIY 3TeM U 30JI0BKOM.

Kpome Toro, 6pum 3arperneHsl Opaky MEXIy OIIEKYHOM U ITOJOIEUHOM, TIpa-
BUTEJIEM MTPOBUHLMK U XuUTedbHUIaMu nocaenHux. Lex lulia de adulteriis 3ampe-
THJTa GPaKy MEXKIy CYIPYrOM, BUHOBHBIM B TIPEJTFO00IESTHUM, 1 €r0 COOOLTHHKOM.

§ 45. JInuHble U UMyLLLIeCTBEHHbIE OTHOLLEHUS CYNpPYyros

140. OTHolIEHNS CYNPYTOB MPY Opake cum manu. JIMaHbIe U UMYI1IECTBEHHbIE
OTHOIILIEHUS CYTIPYTOB ObLIM TIIYOOKO pa3fMyHbl B Opake cum manu 1 B Opake sine
manu. B Opake cum manu eHa, CTaB IOPUINYECKM UYKOi CBOEH CTapoil ceMbe,
MOJYMHEHA BIACTH MyKa, manus mariti (vua Biacti ero paterfamilias, ecimm myx
Juno alieni iuris), KoTopasi B IpUHIIMIIE HE OTJIMYAEeTCsl OT patria potestas oTiia Hajl
neTbMU. MyX MOXeT MCTpeOoBaTh KeHy, TOKMHYBIIYIO IOM, TIpY TIOMOIIM MCKa,
nofo6Horo BUHAMKAuMU. OH MOXeT MponaTh ee B Kabamy (in mancipium). OH
BITpaBe HAJIOXUThL Ha Hee JII000e HaKa3aHue BIUIOTH A0 JIMIIEHUS ee Xu3Hu. Tak
ke, Kak pabbl U JIETH, XeHa JIMIIEeHA MPaBOCIIOCOOHOCTU B OOJIACTA UMYIIIECTBEH-
HBIX OTHOIIIeHMI. Bee, 9o eit mprHamiexxaro 1o Opaka, eciii oHa ObLUIa persona sui
iuris, CTAHOBUTCSI B MOMEHT 3aKJIIOYeHMsI Opaka JocTosiHMeM Myxa. Bce, yeM oHa
Oyzer obanaTh BO BCE BpeMsl CYILIECTBOBaHUSI Opaka, HampuMep MMYIIECTBO, MO-
JTApPEHHOE €ii ee OTLIOM, MPUHAIEXUT MyXy. DT0 OeCripaBHOE MOJIOXEHUE XKEHbI
IOPUIMYECKN YPABHOBEIIMBATIOCH TOJIBKO T€M, UTO OHA SIBJISIETCSI HACTIEAHULIEH My-
»ka — heres sua, omHa, €CJIM Y HEro HeT 3aKOHHOTO TIOTOMCTBA, Ha paBHbIX Haya-
Jlax ¢ IETbMU, €ClIM OHM eCThb. [TOHSITHO, UTO OHAa — arHaTKa BCEX arHaToB MYXa,
U, CJIE[OBaTeIbHO, HAC/EMYeT B COOTBETCTBYIOIIMX CyYasiX U Mocje HUX.

OnHako 00bIMay 3HAUUTEIBHO CMSITYAIN OeCIIpaBHOE IOJIOKEHUE XXeHbI. O0bI-
Yyau 00s13bIBA/IM MYXa He HajaraTb Ha XKeHy Haka3aHUM, He BBICIYIIAB CY:KIECHUS
COBETa, COCTOSIBIIIETO, KaK TyMAloT, U3 WIEHOB €€ CTapllieil ceMbU, U3 arHaToB, OC-
TaBIIMXCS TIOC/IE BCTYIUIEHUS ee B Opak ee KorHaramu. HakoHel, mouer, cBsi3aH-
HBIiA ¢ OOILIECTBEHHBIM TOJIOXKEHUEM MyKa, PACIPOCTPAHSIICS U Ha XKEHY.

141. Omnomense cynpyroB npu opake sine manu. CoBepIlieHHO WHauYe ObUTH
IOCTPOEHBI OTHOLLIEHMSI MyXXa U XXeHBI B Opake sine manu. bpak sine manu He Me-
HsUJT IOpPUIMYECKOTO TOJIOKEeHMsI, B KOTOPOM XKeHa Oblia 0 BCTYIUIEHUS] B Opak.
OHa octaercs in patria potestate, eciu Oblia MOTYMHEHA OTLOBCKOW BIACTU IO
Opaka. OHa mo-mpexxHeMy sua heres cBoero paterfamilias, mo-mpexxHeMy arHaTka
CBOMX CTapbIX arHaToB. Eciu 1o BCTymieHus1 B Opak sine manu >XeHa ObUla persona
sui iuris, oHa ocTaeTcsl persona sui iuris ¥ mocie BCTyIuieHus B 6pak. I1oHsITHO, 4yTO
M WMYILIECTBO, TIpUHAIeXaBIlee eil 10 Opaka, eciii OHa ObLia persona sui iuris,
OCTaeTCsl €6 UMYLIECTBOM, & BCE, YTO OHA MPUOOPETaeT BO BpeMsl Opaka, MpUHAL-



JIEXUT el omHoii. OHa BIpaBe BCTYIMTh C MY:KEM B JTII00YI0 UMYILIECTBEHHYIO CIE-
Ky. BocnpelieHbl ObUTH JIUILB JAPEHUSI MEXITY CYTIpyraMu (j1s1 TOrO, 4To0bl 00ec-
TEYUTH TIOJIHYIO0 MMYILECTBEHHYIO HE3aBUCUMOCTb CYIMPYTOB OJHOTO OT JIPYroro).
Bripouem, B Havasie III B. H.3. ObUIO MOCTAHOBIIEHO, YTO, €CIIU JApUTEh YMED,
He ToTpeboBaB Japa oopaTHO, To donatio convalescit, T.e. JapeHWE CTAaHOBUTCS
neiictButebHBIM (D. 24. 1. 32).

C TeyeHreM BpeMEHU 3Ta TOJIHAs I0pUIMYECKast pa300IIeHHOCTb CYTIPYTOB Ha-
YUHAET OJIHAKO CMSITYAThCS KaK B JIMUHBIX, TAK U B UMYIIECTBEHHBIX UX OTHOILIE-
HUsIX. BbUTO Mpu3HaHO, YTO CyNpyrd He BIpaBe MPEAbSIBISTb ONWH K APYTOMY MH-
amupyrorme vicku (1. 126), 4T0 B CIy4asix UMYIIECTBEHHOM OTBETCTBEHHOCTH
OITHOTO CYTIpyra TIepe]I IPYTMM OH TIoJb3yeTcs beneficium competentiae, T. e. mpa-
BOM OTBEYaTh TOJIHKO B TIpe/iesiax UMEIOLIUXCS y Hero cpencts. [Ipetop cran qaBaTh
MYy UHTEPAMKT [JIs UCTpeOOBaHUS K ceOe JKEHbI M OTKA3bIBATh B TAKOM XK€ HUCKE
OTILy, KOIJa TOT IbITaJICsI UCTPebOBaTh CBOIO I0Ub, COCTOSIBIIYIO B Opake sine manu.
Taxk MocTeneHHO CIOXMIOCh HEKOTOPOe 0011Iee TIOIOXKEHUE O IMYHBIX OTHOIIICHHU-
SIX CYNPYTOB: MyX JOJDKEH OXpaHsITh xeHy: defendi uxores a viris... aequum est
(D. 47. 10. 2), xeHa 06si3aHa IMOYMTATh MyXXa, reverentia quae maritis exhibenda est
(D. 24. 3.14. 1).

142. Dos. He menee miyboko M3MeHMINCh B Opake sine manu WMyIIECTBEH-
HbIe OTHOILLIEHHYS CyTNpyroB. M3nep:kku oblieli ceMeiHO XXU3HU, ColepXKaHue Je-
Teil U T. M. JieXaau Ha Myxe. Ho yke co BpemeHU TosiBIIeHUsT Opaka sine manu Bo-
110 B 00bIYail AaBaTh MyXy ocoOoe TpumaHoe, dos, B LEsX oOJerdyeHus emy
OpeMeHN CeMeHBIX pacxonos, ad matrimonii onera sublevanda. Dos ycraHasim-
Baj1ach 1m0 paterfamilias >xeHbr (dos profecticia), MO0 camMoro XKeHOM, ecau oHa
ITo Opaka Ob1a persona sui iuris, 1160 TpeTbM oM (dos adventicia). Kak 651 TO
HHU ObUTO, HO dOs Bcerna JOoJDKHA OBITh YCTAHOBJIEHA 0COOBIM akToM: dos aut datur
aut dicitur aut promittitur, ¥, ycTaHOBJIEHHasI TaK WIM MHAYe, CTAHOBWJIACH COOCT-
BEHHOCTBIO MyXa.

Korna B KoHLIe pecry0iuku cemeliHasi XKU3Hb CUIBHO pacliataiach, CO31aBa-
JlaCh KaK Obl 3aKOHHAs BOBMOXHOCTb CHEKYJISIMK ¢ dos: BCTYNUB B Opak TOJIBKO
C 1eNbIo TIoTyyeHust dos, My MOT TOTOM, BOCITOJIb30BaBIIMCh HEOTPaHUYEHHOM
CBOOOMION pa3BoO/ia, PacTOPTHYTh CBOM Opak, coxpaHuB dos 3a coGoto. [ToaTomy,
JUIS1 yCTPaHEHUSI TOTO TIOJIOXKEHUS, JKeHa 1 JiMlia, yCTaHaBIMBaBIiue dos, Hayanu
TpeboBaTh OT MyxKa OO€IaHMSsI, B CHJTy KOTOPOTO OH O0SI3bIBAJICSI 00ECTIEUUTh BO3-
BpateHue dos xkeHe, 1100 ycraHoBuTemo dos, eciu Opak OyaeT npekpallieH pa3-
BOIOM WIM CMepThio Myxa. QOecrieueHHe 3TO Ha3bIBAJIOCH cautio rei uxoriae.
B ciyyae HeBo3BpailieHus1 dos, XeHa WiM YyCTaHOBUTENb dOs MOIJIM TIPEAbSBUTH
uck. MHorma mpuberamy K apyromy mpuemy: dos Mpu camMOM YCTaHOBJIEHUU €€
OLICHMBAJIACh B U3BECTHOI CyMMe JIEeHEeT M pacCMaTpyBaJlaCh KaK MpoIaHHast MYy
3a a1y cymmy (dos venditionis causa aestimata), KoTopyio MyX 1 00si3aH ObIT B CO-
OTBETCTBYIOLLIUMX CITy4yasiX BEpPHYTb.

Korma oObluait Takux cautiones yKpernwicsl, TIpeTop cYei CIpaBeIMBBIM Ja-
BaTb >KeHE MCK O BO3BpaTe eii MPUIaHOTO JaXe B TeX CIIydasix, Koraa cautio He Obl-

JIa yCTAHOBJIEHA, €CJTU MYX JIaBajl pa3BoJI XeHe 0e3 BCSIKUX C €€ CTOPOHBI TTOBOJIOB.
B xone pa3paboTKu ycjoBUii TPENOCTaBICHUS] M CyUTHOCTA 3TOTO MCKa IOPUCTHI
Y CO3IaIM TO, YTO BIOC/IENCTBUU CTaIM Ha3bIBaTh PUMCKUM AOTANbHLIM MpaBOM,



OT/IEJIbHBIE TTOJIOKEHUST KOTOPOTO IO CUX TIOP OTPEEIISIOT TIPABOBYIO CYIL0y MpU-
JIAHOTO B HEKOTOPBIX KaMUTAIUCTUIECKUX cTpaHax (Ppanuus, beabrusi, Utanus
U Ap.). OCHOBHbIE YepThbl MPABOBOTO MOJIOXEHMsT dOS CBOAMIIMCH K CIIEMYIOIIEMY.

B ciyyae mpekpaliieHusi Opaka CMepThiO XeHbl, dos ocTaBaiach y MyXa WA
BO3Bpallaiach €Ie HAXOMUBIIIEMYCS B XKUBBIX OTIY KeHBI, ec/ii dos Oblia UM yc-
TaHoByeHa. Ecrm Opak mpekpaliaicsi cMepThio Myxa, dos Bo3Bpalliaiach XeHe Win
el COBMECTHO ¢ ee oTUOM. Dos Bo3Bpalanach XKeHe U B TOM Cllyyae, Korjaa Opak
TMpeKpalaics pa3BoaoM o MOYMHY MyXa Wi 1o ero BuHe. HaoGopor, dos ocra-
BaJIaCh y MyXa, CJI >KeHa Opajia Ha ce0s1 MTHULMATHBY pa3Bola WM BbI3BaJla pa3-
BOZ cBoMM ToBeaeHueM. B ripaBe KOcTvHMaHa 310 eNMMHCTBEHHBIN CTydaid, Korma
dos ocraBaiach y mMyxa.

Takum oOpa3om dos crana CiyXWTb OpyIMeM OOpBObI CO 3J10yMOTPEOICHUS -
MU CBOOOION pa3Boza M ¢ HEHAIUIEXKAIUM OTHOILIEHUEM K CYIPYXKECKUM 00sI3aH-
HOCTSIM.

Ho 3ta posb dos 3HaYUTENIbHO OCIA0ISIIach TeM, YTO MYK IIPU CYIIIECTBOBAHUU
Opaka TMpomoKain CUMTAThCSl COOCTBEHHMKOM dos W, ClienoBaTeibHO, MOT €€ 3a-
KOHHO oTuyauTh. [ToHSTHO, 4TO 00513aTeNIbCTBEHHOE TPEOOBaHKE XEHbI O BblIaye
el JIEHeXXHOro SKBMBAJIGHTa OTYyXAeHHOW dos ocTaBaioch Oe3pe3y/IbTaTHbIM
B CJTydyae HECOCTOSITEJIbHOCT MyXa. [103ToMy B LiesisiX OXpaHbl MHTEPECOB >KEHbI
lex Iulia de adulteriis B ocoboii mae de fundo dotali 3anperuia oT4yxaeHUe 6e3
COIJIacusl X€Hbl JOTAbHBIX HEIBMXUMOCTEMA.

INpakTyka crana MomBOAUTH TON TIOHSTHE OTUYXXIEHUS BCSKYIO CHENKY, KOTO-
pasi MoIJ1a TIPUBECTU K OTUYYXKIEHUIO, HAallpUMep, 3aJIorT, a B npasBe KOctuHuaHa no-
TaJIbHbIe HEABMXKMMOCTHU CTAIM HEOTUYKIAaeMbIMM JIake U C coriacust XeHbl. Tpe-
OoBaHMeE XEeHbI O BO3BpaTe €il MPUIAHOTO YIOBJIETBOPSUIOCH YK€ B KIIACCMYECKOM
TpaBe MPEeUuMyIIECTBEHHO Tepel] TpeOOBAHUSIMU APYTHX JTUUHBIX KPEAUTOPOB MY-
Ka. DTO MPerMyILIEeCTBO MpeBpaTuiioch B npase KOcTMHMaHa B 3aKOHHYIO UITOTEKY
(11. 418) >keHBI Ha BCe MMYILIECTBO MyxXa. TakuM 00pa3oM, XOTs MyX ellle U B Ipa-
Be lOctuHMaHa npu3HaeTcsl COOCTBEHHUWKOM TPUAAHOTO, OMHAKO, TpaBbl ObLIM
PUMCKHE FOPUCTBI, KOIIa TOBOPWIM: «quamvis in bonis mariti dos sit, mulieris
tamen est», T. €. XOTSl NIPUIAHOE HAXOMUTCSl B UMYLLECTBE MyXXa, OJIHAKO OHO TpU-
Hamiexut xkeHe (D. 23. 5. 75). B cylHocTi MyX TOJIBKO ITOJIb30Bajicsl dos BO Bpe-
Ms1 Opaka M OCTaBJIsIT ee y ceOsl B KauecTse IiTpacda 3a HeHajyiekailee OTHOLI“HHE
JKEHBI K BBITEKABILIUM 13 Opaka 00s13aHHOCTSIM.

CyllecTBOBAIO, OAHAKO, W JPYroe WMYIIECTBO, BBIMOJHSBILIEE TaKYIO Xe
mrpadHyio GyHKIIMIO, HO YKe B MHTepecax xkeHbl. DT1o ObUla donatio ante nuptias,
npendpavyHblii Jqap, KOTopblii B mpaBe KOCTMHMAHA MOT yCTAaHABIMBATHCS TAKXKe
U BO Bpemsi Opaka — donatio propter nuptias, U MpeACTaB/IsI COO0I HE YTO WHOE,
KaK CyMMy, OOBIKHOBEHHO TPUOMU3WTENIBHO paBHYIO cymme dos, KOTOPYIO MyX
00s13bIBAJICSL BBITIATUTD XKEHE B CJTydae pa3Bojia 1o ero MHMIMaThBe Wiv BuHe. Ta-
KUM 00pa3oM 3THUX B C/Iydasix KeHa Mojlydala Kak TOJIeKABIIYI0 BO3BPALLICHUIO
dos, Tak u donatio propter nuptias. B 3ToM 3aKiI04anoch 1 cBoeoOpasue 3TOoil Io-
CJIe/IHel, KOTopasi B IEMCTBUTETbHOCTY BOBCE HE ObLIa TapeHWeM: OHa He JIMilaia
MyXa TpaBa COOCTBEHHOCTM Ha COOTBETCTBYIOLLIEE MMYILECTBO B TeueHUe Opaka
M He JIMIIaJia ero npaBa COOCTBEHHOCTH BOOOIIe, ec/i Opak He MpeKpalajics pas-
BOJIOM TIO TIOYMHY WM TI0 BUHE KEHBI.



§ 46. MNpekpawieHue Opaka

143. Ciyyan npekpamenmsi Opaka. /111 Toro, 4ro0bl Opak MOr IOpUINMYECKUA
CYIIIECTBOBAaTh, HAJI0, YTOOBI BCE BPeMsI OBUTM B HAJIMUMU T€ YCIIOBUSI, 6€3 KOTOPBIX
Opak He Mor Obl ObITh 3aKMo4eH. OTmageHre KaKoro-JImoo 13 3THX YCJIOBUI OBUIO
M OCHOBaHMEM MpeKpaileHus Opaka. Takum oOpa3oM, KpoMe CMEPTH OJHOIO U3
CYIIPYIoB, OpaK MpeKpaiaics:

(1) Capitis deminutio maxima OIHOTO W3 CyIPYIOB, T.€. OOpallEHUEM €ro
B pabcTBO, 10O Y paboB He ObUIo ius conubii. I1py 3TOM, ecm B3STHIN B IUIEH 1 00-
pallieHHbIA B pabCTBO CYMpyr Bo3Bpaliaics 3ateM B PuM, To B ciuty postliminium
(n. 108) cuuTasoch, YTO Manus HUKOIIA He Mpekpaliaiack. bpak xe sine manu,
KaK HeKoTopast TOJIbKO (haKThUuecKas, HO He IOpUIJecKasi CBsSI3b, CUMTANICS TIpe-
KpalIeHHbIM, 100 postliminium nmpuMeHsIIcs K res iuris, HO He K res facti; omHako
Opak cuMTajCs IIPONOJDKABIIMMCSI BCE BpeMsl, eciM o0a CyIlpyra ObUIM BMecCTe
B IUIEHY.

(2) Capitis deminutio media, T. . yTpartoi rpaBa rpakIaHCTBa, MO0 Herpaxia-
He, KpoMe latini veteres, Takke He MMeM ius conubii.

(3) Capitis deminutio minima, T. €. ”3MEHEHHEM CEMEIHOIO COCTOSIHUS OIHO-
TO M3 CYNpYroB, KOTOpOe YCTaHABIMBAIO TaKylo CTETNIeHb arHaTUYECKOTO POJCTBA
€I0 C IPyTUM CYIIPYTOM, IPU KOTOPOil BCTYIUICHUE B OpakK ObLIO ObI HEBO3MOXKHO,
Hanpumep, paterfamilias yCbIHOBJISIT MyXa CBOeli 1ouepu, He OCBOOOIMB €€ TMpef-
BapuTeJIbHO OT patria potestas.

(4) Io Bone myxa wm ero paterfamilias B 6pake cum manu; 1o BoJie MyXa WIN
JKeHBbI, JIM0O IT0 X COIIAlEHUIO B Opake sine manu.

st 3akmoueHnst Opaka cum manu TpeboBaoch corsacue paterfamilias JkeHbl,
a rosaHee U camol keHbl (cM. 1. 139), HO, B CIly YCTAaHOBUBLIEWCS] HAJl XXEHOIO
manus mariti, ee paterfamilias 1 oHa cama yrpaunBaIM NPaBoO MPEKPATUTH OpaK 10
CBoeii BoJjie: XKeHa Obl1a B oTHoIeHHH Myxa loco filiae. [ToaTroMy ToIbKO My (Mu
ero paterfamilias) ObLT BripaBe MpeKpaTUTh Opak cum manu, COBEpIIUB (popMalib-
HOCTH, OOpaTHbBIE TEM, IIPY ITOMOIIY KOTOPHIX OpaK ObLT 3aKIIOYEH.

Bpak sine manu Mor ObITh MpeKpallieH BOJEU3bSIBACHUEM OJHOIO U3 TeX JIUII,
corlacue KOTOphIX TpeboBaloch ISt coBepliieHns Opaka (1. 139). Ceoboma pa3Bo-
na OblTa, Kak yXe CKazaHO, OMHWM W3 OCHOBHBIX HayaJl pUMCKOTrO OpauyHOro Tpa-
Ba. M HecMOTps1 HA MHOXECTBO Pa3BOIOB B KOHIIE MEpUOIa PECIyOJIUKH 1 B MEPU-
ol WUMIIEPUU, HECMOTpsST Ha TO, YTO pPa3BOAbl MPOTUBOPEUYMUIU YUEHUIO
XPUCTUAHCKOI LIEpKBU O Opake, cBOOOIA pa3Bojia HUKOIIA He Oblla HU OTMEHEHa,
HU Jae OrpaHMYeHa, eClIM He CUMTaTh YKa3aHHBIX BbILIE HEBBITOAHBIX MMYILIECT-
BEHHBIX TMOCJIENCTBUIA pa3Boma JjIsl CyNpyra, 1Mo MHULIMATHBE WK M0 BUHE KOTOPO-
ro Opak ObLT MpeKpalleH Pa3BOIOM.

Berynnenue Bo Bropoit 6pax mocie NMpeKpaiieHus MEPBOrO HE BCTPEYAIO HU
B MepHMoN, PeCIyOIMKM, HA B MIEPMOM, MPUHLIMIIATa HUKAKUX OrpaHuYeHuit. boree
Toro, lex Iulia et Papia Poppea naxe pacnpocTpaHsiia yCTaHOBJIEHHYIO €10 incapac-
itas Ha JIMII, KOTOpbIe B TeYEHHE OMpEIeIEHHOTO BPEMEHHU IOCiIe TPeKpalieHusT
Opaka He BCTYIIWIM B HOBBI Opak. OmHAKO B JaIbHEHIIIEM MOSBISIOTCS B MHTEpE-
cax JIeTeii oT MepBoro Opaka HEKOTOPbIE OrPAaHUYEHHST TTPaB POAMTES, BCTYMUBILIE-
0 BO BTOpOii OpaK, Ha MMYILECTBO, MOJTydEHHOE MM OT IepBoro opaka (lucra nup-
tialia): 3TO MMYIIIECTBO OCTAETCS JIMIIb B TOJb30BAaHWM POAMTEJISI, BCTYIUBILIETO



B HOBBIIf OpaK, a Tocye er0 CMEePTH TIePEXOMUT K JAETSM OT TepBoro 6paka. Kpome
TOTO, HOBOMY CYMpPYyTy He MOXeT OBbITb HU MOJapeHo, HU 3aBelIaHO OOJbIIle UMY-
IIeCTBA, YeM ACTSM OT MepBoro opaka.

Brnoga, BcTymaroiiasi B HOBBIM Gpak, 06si3aHa COOTIOCTY TaK Ha3bIBaeMBbIiA Tpa-
VPHBIiA TOM, LIETbI0 KOTOPOTO SIBJISIETCS] OTYACTH COOMIONEHKE TTMeTeTa Mo OTHOIIIEe-
HUIO K TIOKOMHOMY MYXY, a IJIABHBIM 00pa3oM IpeIoTBpallieHUe TaK Ha3bIBAEMOI
turbatio sanguinis, T.e. 3aTpyIHEHUI B OIpeAeICHUM OTLIA peOeHKa, KOTOPhIA po-
JAJICST OBI B TEUEHUE IECATU MECSIIEB CO THS TIpeKpalleHusI iepBoro opaka. B ciy-
Yae pa3Bo/a keHa 00si3aHa 3asIBUTh O CBOEH OEPEMEHHOCTH MYXXY, KOTOPBIi B TIpa-
Be TIOTpeOOBaTh MIPOBEPKM B OMPEISICHHOM TOPSIAKE 3TOTO 3asIBJICHUS.

HecoGmoneHue TpaypHOTo roia He BIIEYET 3a COOO0I0 HENEWCTBUTEIBHOCTH HO-
BOro Gpaka, a JIMILIb yrpary xkeHomo lucra nuptialia, orpannyeHue ee npas B cdepe
HacJIenoBaHus, a Takke infamia keHbl.



I'nasa 13
ITPABOBBIE OTHOIIIEHUA
POJIUTEIEN N JETEN

§ 47. Patria potestas

144. OT1HomeHns1 MeXKIy MaTepsio U AeTbMU. OTHOILIICHUSI MEXKIY MaTephbiO
W JETbMM TJIyOOKO pasivMyHbI, B 3aBUCMMOCTH OT TOTO, COCTOMT JIM MaTh B Opake
cum manu wiM B Opake sine manu ¢ oTLoM aeteir. MaTb, cocTosiias B Opake cum
manu, JUis JeTelt siisieTcs loco sororis 1 BMecTe ¢ HUMU MOAYMHEHA BIacTH CBO-
ero Myxka (wu ero paterfamilias, ecim My cocTouT in patria potestate), Ha paB-
HBIX C IEThbMM Hayajiax OHa HacJIe[yeT Mocjie MyXa; B3aMMHOE TPaBO Hac/IenoBa-
HUSI COIMHSIET ee, B KaueCTBE arHaTKM IETei ¢ TeMU U3 HUX, KOTOPbIEC BLIILUTA U3
patria potestas Myxka. B kadecTBe arHaTOB €€ CBHIHOBbSI OCYIIECTB/ISIIOT Hal Helo
oreKy rnocie cMepTi Myxa. CBsi3b MaTepu C IETbMU B Opake — Haubosiee TecHast
rociie cBsi3u paterfamilias co CBOMMM TTOIBIACTHBIMMU.

Hao6opor, B 6pake sine manu MaTh B IpeBHEMILIEM TTPpaBe IOPUANYECKU HE CBSI-
3aHa ¢ netbMu. OHa He YWIeH CeMbM OTLIa CBOMX JIETeli, OHA — arHaTKa CBOMX CTa-
PbIX arHaTOB, WIEH CBOEU CTapoii CEMbM, B KOTOPOI OHA HACJEAYeT U YICHbI KO-
TOPOIi HACIEYIOT MOC/IE Hee W OCYLIECTBIISIIOT Hajl HEIO OTIeKYy.

OnHako NoJ00HO TOMY, KaK ¢ TeUeHUEM BpeMEHH Obl1a 3HAYMTEILHO CMsITye-
Ha IopuanJecKasl OTYYKICHHOCTh MyXa M XXeHbI B Opake sine manu, oHa ObUia
MOYTH YCTpaHEeHa B OTHOIIEHUSIX MEXITY MaTepblo U IETbMU, POXKIEHHBIMU OT Opa-
Ka sine manu. KorHatuueckasi, KpoBHasi CBsI3b CTajla MOCTENEHHO CYXWUTb OCHO-
BaHMEM IIpaBa MaTepy Ha COBMECTHOE TMPOXMUBAHWE C HEIO HECOBEPIIIEHHOIETHUX
JieTeil, HaXOMMBIIIMXCS TTOJ, OTIEKOI IMOCTOPOHHETO JIMIa WX laKe in patria potes-
tate Myxa, ¢ KOTOPbIM MaThb ObLIa B pa3Bo/ie, MO3aHee Jaxke Ha OCYILIEeCTBIEHUE Ma-
Tepblo oreKu. Matepu ObUIO MPEeOCTaBIEHO MPaBO Ha ATMMEHTHI OT IETei, IETIM
ObUIO BOCTIPEIIEHO MPETbSIBISATh K MaTepy MHMaMUPYIOIIMe UCKU, MPUBJIeKaTh ee
K cymy 6e3 pa3pellieHdss MarucTparta, beneficium competentiae cran orpaHMYMBaTh
Tpe/eNbl ee UMYIIECTBEHHO OTBETCTBEHHOCTH Mepen AeTbMM. HakoHel, ceHary-
ckoHcybThI I B., a 3aTeM MMMnepaTopckue KOHCTUTYLIMM YCTAHOBWIM U MOC/IEN0-
BaTeJIbHO PACLIMPWINA TOMYILIEHHbBIE MPETOpOM B3aMMHBIC MpaBa HacCJeIOBaHUS
IeTeil M MaTepy, COCTOSIBIIIE B Opake sine manu.

145. OmHomenusi MeXITy OTIOM U ieTbMH. MHaue ObLIM TTOCTPOEHBI OTHOIIIE-
HUs OTLA C eThMU. JIJI1 3TUX OTHOILEHUI ObLIO 6€3pa3IMyHO, COCTOSLI JIU OTell



B Opake cum manu wi sine manu. Jletn Bcerma HaXoAsITCs MO BIACThIO OTLIA, in
patria potestate.

DTa BIacTh, MEPBOHAYAILHO Oe3rpaHMYHasi, MOCTEIEHHO, OJHAKO, CMsIya-
J1ack. OCHOBHO# TTPUYMHON 3TOTO SIBJISUIOCH pachaeHue MPeXHel KPeCThTHCKON
ceMbl (B CBSI3M C Pa3BUTHEM DPaOOBIIANETLYECKUX XO3SICTB), pa3BUTHE B TOpOIAx
pemecell: ChIHOBbSI BCE B OOJIBIIMX pa3Mepax BeAyT CAMOCTOSITEJIbHOE XO3SMCTBO.
Hapsiny ¢ 3TiM, CbIHOBbSI IPUOOPETAIOT CAMOCTOSITEIBHOE TTOJIOXKEHUE B TTOCTOSIH-
HOI apMUU U B TOCYJapCTBEHHOM arlrapare.

Ve B ApeBHeliIIee BpeMsT BIacTh paterfamilias Hax TMIHOCTHIO OETeil yMepsI-
JlaCh BO3IECUCTBUEM CEMEMHOrO COBETa, CYXXIEHHUs KOTOPOro He ObLIM opUaryec-
KU 00s13aTe/IbHbI, HO U HE MOIJIM, B COOTBETCTBUU C OOIIIECTBEHHBIMU BO33PEHMsI-
MU, UITHOPUPOBAThCS TIPU HAJIOKEHUM Ha JIETeil CypOBbIX HaKa3aHUii. B KoHIIe xe
pecItyOoiIMKy ¥ B Havasle Tieproaa MMIIEpUn ObLT BBEICH PsiI IIPSIMBIX OTPAHUYEHUI
npaB paterfamilias Ha muaHOCTDb nereii. [IpaBo mpomaBaTh AeTeil ObLIO OrpaHUYe-
HO CJIy4asiMU KpaliHeil HyXIbl M pacipOCTPaHSUIOCh TOJIbKO Ha HOBOPOXKICHHBIX
JeTeid. Ynpa3nHeHo ObLIO MpaBo BblOpackIBaTh AeTeil. Mimmneparopckuii ykas IV B.
MpUPaBHSUT YOUIACTBO chiHAa KO Besikomy parricidium. ComiacHo apyroro, Gosnee
pannero (Il B. H.3.) yka3a, BIacTM MOIIM TIPUHYIUTH OTL[A OCBOOOMUTH ChIHA OT
patria potestas. HakoHel1, 3a ofBIaCTHBIMU J€ThMU ObLTO TTPU3HAHO MPaBo 0Opa-
IaThesl K MarucTpary extra ordinem c xanobamm Ha paterfamilias, a Takke TpaBo
TpeOOBaTh aJTMMEHTHI.

B cdepe nmMy1iecTBeHHBIX OTHOILIEHUI TMOMBIACTHBIE IETU ObUTU, TIO-BUIMMO-
My, paHO JIOMYIIEHbl K COBEPILIEHUIO CAENIOK OT cBoero umeHu. Ho Bce mpasa u3
TAKMX CHEJIOK (TaK Xe, KaK M3 CIEJIOK paboB, coBepLIaBLIMXCA eX persona domini)
BO3HMKaM s paterfamilias. O0sI3aHHOCTH e M3 3THX CIeOK [uisl paterfamilias
He Bo3HMKaiu. CoBeplleHHbIe TMOIBIACTHBIMU JEMKThI CIYKWIM OCHOBaHMEM
U1t actiones noxales mpoTuB paterfamilias 0 Bo3MellieHU Bpena WM BbIIade ITOa-
BJIACTHOTO TMOTEpMEBLIEMY Ui OTPaOOTKM MPUYMHEHHOTO UM Bpea.

OnHOBPEMEHHO C TIOC/IENOBATEIbHBIM OTPaHUYEHUEM BJIaCTH MyXa Haj XKe-
HOI, C OTHO CTOPOHBI, U MApaJUIEbHO C PACIIMPEHUEM KPYyra IOpUIMYECKUX M0~
CJIAICTBUI U3 C/IeJIOK paboB, C APYToii, OCYUIECTBIISUICS U MPOLECC MOCTENEHHOTO
MPU3HAHUS MMYIIECTBEHHON TPaBO— U JEeCNOCOOHOCTH TOMBIACTHBIX NETEN.
IIperop cranm mpemocraBisITh IpoTUB paterfamilias Takme Xe actiones adiecticiae
qualitatis 13 cesIoK MOABIACTHBIX, KaK1e OH MPEeIOCTaBIsUl HA OCHOBAaHUM CHEJIOK
pa6os (1. 117). Ho camu noznBiacTHbIE, TIOC/IE TOTO KaK OHU CTAHOBWJIMCh PETSON-
ae sui iuris, cTaym PU3HABAThCST OTBETCTBEHHBIMM 110 3TUM ClIeJIKaM He iure natu-
rali, Kak pa0sI, a iure civili.

B TO e Bpemsi, ecnu NeKy/Iuii, KOTOPblii HEPEIKO BBIIEJSUICS TIOABIACTHOMY
ChIHY, TIPOAOJDKAN TPU3HABaThCs MMYLIECTBOM paterfamilias, Tak Ha3bIBaeMblid
peculium profecticium, To MOSIBUIKCH OMpPeeeHHbIE TPYIIIBI UMYILECTBA, IpaBa
Ha KOTOpbIe CTAIM BO3HUKATh B JIMIle He paterfamilias, a mompiacTHoro cbiHa. Ta-
KMM MMYIIECTBOM ObUla MpU3HAHA TIOCTAHOBJIEHMEM ABIycTa, a MOXeT ObITh Lle-
3apsl, MO BJIMSTHUEM CO3/IaHHs TTIOCTOSTHHOM MPoGheCCUOHANIBHON apMUU, BOEHHASI
no0OblYa, a paBHO M BCE MMYLLIECTBO, PUOOPETEHHOE CHIHOM B CBSI3U C €r0 BOCH-
HoW ciryx6o0ii: paterfamilias 6bUT He BIpaBe 0TOOPATh 3TO UMYILIECTBO Y ChIHA, ChIH
HE TOJIBKO CBOOOITHO TOJIb3YETCSl 3TUM MMYILECTBOM, OH BIIPABE U PACIOPSIKAThCS



MM, B YaCTHOCTH, 3aBeLIaTh (CHaYaia BO BpeMsl ITpeObIBaHMS HA BOEHHOI CyX0e,
a HaunHas co Il B. He3aBMCMMO OT MOMEHTA COCTaBJIeHMs 3aBelnaHus). OmHaKo
B CJTyyae CMEPTHU ChIHA Oe3 3aBelllaHusl, 3TO UMYILIECTBO MEPEXONUT K OTILY, U MpU-
ToM iure peculii, 6e3 oOpeMeHeHMsT OTLA 00s3aTeIbCTBAMU YMEPILIETO ChIHA.

[NpaBuna, cinoxuBiIMecs B IEPUOL MPUHLIMIIATA 11 UMYLLIECTBA, PUOOPETEeH-
HOTIO CBIHOM Ha BOEHHOI1 CiTy>x0e, ObUTU B NMEPUOJ UMITIEPUH, B CBSA3U C CO3MAHUEM
0OJIBIIOTO AIMUHKUCTPATUBHOIO arrapaTa MpUHIIEINca, MepPeHECeHbl M Ha UMYyIe-
CTBa, NMPUOOPETEHHbIE HA rPaKIAHCKOM CITy>K0e: ToCynapCTBEHHOM, B TIPUIBOPHBIX
WIN TIEPKOBHBIX TOJDKHOCTSX. Tax, ¢ [V B. H. 3. TIOCTENEHHO CIOXMIIOCH peculium
quasi castrense.

HakoHel, ¢ nmpu3HaH1eM IpaBa HacJIeI0BaHUsI IETel 1OC/Ie MaTepu, COCTOSIB-
el B Opake sine manu, HEBO3MOXHO ObLIO HE OrpaluTh OT MPUTSA3aHUIL CO CTO-
poHnI paterfamilias 1 IMyILIECTBO, YHAC/IeNOBAaHHOE IeThbMU OT MaTepu. B IV B. a0
MMYIIECTBO OBUIO OOBSIBJICHO MpUHAIEXAIIMM AETSIM ¢ mpaBoM paterfamilias Ha
MOXXM3HEHHOE TOJIb30BaHKE U YIIPABJICHUE WM.

B nanbHeiiilieM B Takoe Xe MOJIOKEHWE ObLIM TOC/ISIOBATEIbHO TTOCTARICHBI
MMYILIECTBA, YHAC/IENOBAaHHBIE OT POICTBEHHUKOB C MATEPUHCKOI CTOpOHBI. Pa3Bu-
THE 3aBEepILIWIOCh TIOCTAHORJIEHMEM, UTO paterfamilias coxpaHsieT npaBo COOCTBEH-
HOCTH JIMIIIb Ha TO COCTOsIIIee B O0JIaMaHNK JAeTeld MMYIIECTBO, KOTOPOE JIM0O0 IIpH-
00peTeHo ex re patris, Ha CpelcTBa OTIIa, JIMOOo MosydeHo contemplatione patris, T. e.
OT TPETHETO JIMIIA, JKEJIAIOILETO CO3AaTh U3BECTHYIO BbIromy uis paterfamilias, a Tak-
K€ Ha MMYILIECTBO, KOTOpOE OTell Iepeiain TOABIACTHBIM, Kesasl MOJapuTh ero,
HO KOTOpOE€ OCTaBaJOCh COOCTBEHHOCTBIO OTLIA BC/IEACTBUE HENCHCTBUTEIbHOCTU
CIIEJIOK MEXKIy HUM U TMOABJIACTHBIMU JIETbMU. IT0 — bona profecticia. Bee ocranb-
Hble UMyILIeCTBa, bona adventicia, MpUHaIEXaT TMOABIACTHOMY, KOTOPBI/A BITpaBe
PacTOpSITUTHCS UMM TIPU KU3HU 1 JIMIIbL He BIPaBe 3aBellaTh 3TW UMYILECTBA, I1e-
pexomsile Mocje CMEepTH TOIBIACTHOIO K OTIy, HO yxe iure hereditario, oopeme-
HSISL OTLIA BXOASIIMMU B COCTaB 3TOIO MMYILIECTBA 00SI3aHHOCTSIMMU.

146. Ilpexpamenue patria potestas. Kak yxe ykazaHo, patria potestas Obuia
MOXU3HEHHO Y HOPMAaJIbHO TMpeKpalliaiach cMepThio paterfamilias.

[Ipu XXM3HM €ro ¥ He3aBMCHMO OT €TI0 BOJIM OHA IPeKpallaiach JIUIIb C IIPro0-
peteHreM chiHOM 3BaHus flamen Dialis (omHa M3 BBICIIMX XKPEYECKUX TOKHOC-
Teit), ToYepblo — 3BaHUsI BECTAJIKM; B IMO3IHENIIIee MMIIEpPATOPCKOE BpeMs ee TIpe-
Kpanjaio npuoOpeTeHUe ChIHOM 3BaHUsI KoHcyna, praefectus urbi, magister
militum v ermickorna. Ho paterfamilias Mor cam moJIoxKuTh KOHEI[ CBOEl BIaCTU
HaJl CBIHOM WIM J04Yephbio MyreM emancipatio. @opmoii emancipatio citykKuino mc-
T0JIb30BaHue Mpasuiia 3aKoHoB XII TabmuiL 0 ToM, 4TO TpoeKpaTHask MaHLMITALKS
MOJBJIACTHOTO TIpeKpalaeT OTLIOBCKYIO BJacTh: paterfamilias Tpyokabl MaHUMTIM-
PpOBaJT MOABJIACTHOTO JOBEPEHHOMY JIMILY, KOTOPOE TPYXKIbI OTITYCKAJIO MOJBIACT-
Horo Ha Bomo. Ilocie TMepBbIX IBYX pa3 IMOABIACTHBIM BO3BpaIlaIcs IO BJIAcTh
paterfamilias, mocsie TpeTbero OH CTAaHOBUJICS persona sui iuris.

B VI Beke Heo6xomuMOCTb B 3TUX (hOPMaTbHOCTSIX OTMAaja: ObUIM JOITYILEHbI
emancipatio per rescriptum principis (Tak Ha3bIBaeMasl emancipatio Anastasiana),
emancipatio oCpeICcTBOM 3asIBJICHUS IIepel cynoM (Tak HasbIBaeMasl emancipatio
lustinianea). ITocie emancipatio oTeL; COXpaHsUI IIPaBoO Ha IIOJIb30BaHUE TI0JIOBU-
HOW MMYILIECTBA CbIHA.



§ 48. Y3akoHeHue 1 YCbIHOBJIEHNE

147. VY3akomemme. Patria potestas mpemmonaraia poxaeHUE ChbIHA WIM J0YEpU
B pUMcKOM Opake. Haz netbMu, poxkaieHHbIMU BHE Opaka, OHa MOIJIa ObITh yCTAaHOB-
JieHa yTeM y3akoHeHwusl, legitimatio. OnHako legitimatio Bo3HMKIIA JIUILB B TIEPUOLT
HMMIIEPUH U JOITYCKaJIaCh TOJILKO B OTHoIeHMH liberi naturales, T. e. geTeit, poxmeH-
HBIX OT KOHKyOuHara (1. 136). IlocTeneHHO CIOXWIKCH TpU criocoba legitimatio:
a) legitimatio per oblationem curiae, T. e. Tyrem mpeicTaBieHss BHEOPAYHOTO ChIHA
B Ordo MeCTHBIX JEKYPUOHOB C HAZIEIEHUEM €r0 U3BECTHBIM MMYLIECTBEHHBIM LIEH-
30M; 0) legitimatio per subsequens matrimonium, T. €. myTeM IOC/IEAYIOLIETO Opaka
ponuTeseit; B) MyTeM M30aHus CHeUUaTbHOTO MMITEpaTOPCKOro ykasa.

148. Ycbmonienue. Ho patria potestas Moryia ObITh YCTAHOBJICHA 1 HAIT YYXKK-
MU JIETbMU TyTEM YCBHIHOBJICHUSI.

CyllecTBOBaIM JIBa BYIA YCHIHOBJICHMSI, COBEPIIABILIETOCS B pa3HbIX (hopmax:
a) arrogatio, eciM YChIHOBJISIEMBbII ObLT persona sui iuris 1 6) adoptio, eciu ycbl-
HOBJISIEMBII ObLT persona alieni iuris.

(1) Arrogatio B IpeBHellIMe BpeMeHa MPOU3BOAMIACH B HAPOAHOM COOpPaHUM
IIpY y4acThy pontifex maximus ¥ B MPUCYTCTBMM KaK YCHIHOBHTEJS, TaK U YCbI-
HoBJsieMoro. Ilocne paccienoBanmst 0OCTOSATEIBRCTB Aeda pontifex maximus rpen-
JlaraJl HapoIHOMY COOpaHHUIO rogatio 00 yCHIHOBJICHMU. TakuM oOpa3oM Kaxkmas
arrogatio Obu1a iussus populi, T. €. 3aKOHOM. BBUIy 3TOro yCHIHOBJISITH 1 OBITh YChI-
HOBJISIEMBIMU B 3TOM (POpME MOIJIM TOJIBKO JIM1Ia, KOTOPbIE UMENU MPaBO Y4acTBO-
BaTh B HApOIHBIX coOpaHusx. K urciy Takux JIWII He MPUHAIJIEKATN HA XKEHIIM-
HBI, HU HecoBeplueHHoNeTHHe. C maneHWeM 3HaueHWs HapOAHBIX COOpaHMii
OTMaaeT U 3aKOHOMATeIbHBIN XapakTep arrogatio; oHa MpeBpallaeTcss B Myoand-
Hoe ohOopMJIEHHE COIVIAILIEHUs] YChIHOBUTEIN € YChIHOBIsieMbIM. C OKOHYATE b~
HBIM TIpeKpalleHWEeM CO3bIBa HApOIHBIX COOpaHMil arrogatio TIpOM3BOOUTCS per
rescriptum principis.

(2) Adoptio copepiiazach Tak ke, KaK emancipatio, ImyTeM HCITOJIb30BaHMS
npaBuia 3akoHoB XII Tabnuil o TpoekpaTHOU mancipatio. Paterfamilias Tpykmbt
MaHIMITMPOBaI TMOABJACTHOTO OBEPEHHOMY JIMILY, KOTOpPOE TOCJE MEePBbIX ABYX
MaHLMTALKANA OCBOOOXKIAIO IOABIACTHOIO OT mancipium, mocje 4ero ImoasiacT-
HBII1 Bo3Bpalaics moj Biaacthb paterfamilias. Tlocne Tpetbeid mancipatio, mpekpa-
LIaBIIei patria potestas, BbICTYNal YCHIHOBUTEIb U MPENbSIBIST K JTOBEPEHHOMY
JIMILY, y KOTOPOTO TIONBIACTHBIA ObUI in mancipio, vindicatio filii. B pesynbrare
HaYMHABIIIErOCsl TAKMM 00pa3oM (PMKTMBHOTO Tpoiiecca mperopa addicit yChIHOB-
JisieMoro yceiHoBuTemo. s adoptio qoyepu wim BHyKa JOCTATOYHO OBLIO OMHOM
mancipatio. FOcTMHMaH 3aMEeHMT 3Ty CJOXKHYIO MPOLIEAYPY MPOCTHIM 3asiBICHUEM
repes; CyIoM.

Ho HOctuHuana adoptio Tak e, Kak M arrogatio, BBOAMJIA YCHIHOBJICHHOTO
B arHaTUYECKYIO0 CEMbIO YCBIHOBUTENSI, HO FOCTMHMAH OC/abuil ee 3HaueHWe: OHa
He YHUUTOXaJa patria potestas KpOBHOIO OTLIa, JIMILIb YCTaHABIMBAS IIPaBO Haclie-
JIOBAHUSI YCHIHOBJIEHHOTO TOCJIE YCHIHOBUTEJISI.

Hexkotopble ykazaHMs IOMIEAIINX 1O HAC MAMSITHUKOB TIO3BOJISIIOT TyMaTh, YTO
CYLLIECTBOBAI €Ile M TPETUil BU YChIHOBJICHMSI: YCHIHOBJICHUE B 3aBEIIAHNUU YCbI-
Hosutens (adoptio testamentaria), HO OTYETIMBBIX CBEAEHMIA O HEM HET.



§ 48-a. Oneka n none4ynTenbLCTBO

148-a. JInwo sui iuris B CBS3M ¢ BO3PACTOM, COCTOSHUEM 3IOPOBbS WIA HEKO-
TOPbIM OCOOBIM TOJIOKEHUEM MOXKET HYKIaThCsl B ITOMOILM M OXpaHe TPU OCyllie-
CTBJIEHUM CBOEH IpakIaHCKON MPaBOCIIOCOOHOCTU. DTUM LIESIM CIYKWIU B PUM-
CKOM TipaBe omeka (tutela) Ham HeCOBEpIIEHHOJETHUMHU, Hajl pPacTOYMTESISIMMU,
a TaKkke paHo yTpaTUBIIIAs MPpaKTHIeCKOe 3HAYCHME OTeKa Hall XeHIIMHAMM, U TT0-
MEYUTENTLCTBO (CHMra) Hal 6e3yMHBIMU, Hall TaK Ha3bIBAEMBbIMU MMHOpaMU (T. €. He
JOCTUTIIMMU 25 JIeT), Hal pacTouMTe siMU. Pazmuuue Mexmy orekoil M Ioreyuu-
TEJILCTBOM BBIPAXAJIOCh B ITOPSIIKE ACATEIBHOCTH OTeKyHa U TorreunTenist. OneKyH
¢opMaTbHBIM aKTOM comiacusl (auctoritatis interpositio) mpumaeT IOpPUIMIESCKYIO
CUJTy ClieJIKaM, K COBEPIIEHUIO KOTOPBIX MOMOMEYHbI HE CIOCOOEH; MOMeYnTeNb
K€ BbIpaXaeT cBoe coriacue (consensus) HechopMaTbHO, BOBMOXHO JIake HEOMHO-
BPEMEHHO CO CIIEJIKOM.

148-6. B mpeBHeiiiie BpeMeHa OIleKa YCTAHABIMBAIACH B MHTEPECAX HE IOI0-
MEeYHOro, a JIII, KOTOpble ObUIM €ro OMKaiilMK HaclemHUKaMu 110 3aKoHy. Ee
OCHOBHOI 3ajiayeii ObLIa OXpaHa MMYILIECTBA IMOJONEYHOro B MHTEpecax ero Ha-
crnemHUKOB. [1o3ToMy TIOPSIMOK TPU3BaHMS K OTIeKe (ec/ii OTeKyH He ObUT Ha3Ha-
YeH B 3aBelIaHWM) COBIMANA C IMOPSIKOM TIPU3BAHMS K HACJeIOBaHUIO, T. €. OTle-
KYHOM SIBJISUICS OJIVDKAMIIMIA arHaT MOAOIEYHOrO.

B mpeBHeiiiiee BpeMs oIeka IpeAcTaBlisiia co000 He 00sS3aHHOCTh OIEKyHa,
a ero npaBo, TOYHee — BIACTb OMEKyHa HaJ UMYILIECTBOM M JIMYHOCTBIO MOAOIeY-
HOro, OJIM3KYIO TI0 CoIepKaHMIo K Biactu paterfamilias.

OnHaKo TIOCTETIeHHO TipaBa OTleKyHa HAYMHAIOT TIOHMMAThCST KaK CPENCTBO TSt
OCYILIECTBIIEHUSI €r0 00sI3aHHOCTE. DT M3MEHEHMsI, TECHO CBSI3aHHBIE C TOCIIe-
JIOBATEJIbHBIM OC/IabJIeHHEM POIOBBIX CBsI3eil, TOCTENEHHO MPEBPAIAlOT MOHSTHE
OITEeKH, KaK BJIACTH, B TIOHSTHE OTEKM, KaK OOIIECTBEHHON TMOBUHHOCTH (munus
publicum).

B cBsi3u ¢ aTHM, Hapsiny C ABYMsI YKa3aHHBIMU BbIILE MOPSITKAMU YCTaHOBJIE-
HUS OMeKM (B CHJIy arHATUYECKOTO POACTBA C TIOHOTNEYHBIM M TIO 3aBELIaHUIO
paterfamilias), BO3HMKaeT TpeTUii MOPSIIOK: HA3HAYEHME OINEKyHA TOCYJAPCTBOM.

BMmecte ¢ TeM TOCTETTIeHHO Pa3BWICS W KOHTPOJb TOCYIAPCTBOM NESATETBHOCTH
OIICKYHOB. YCTAaHABIMBAIOTCS OCOOBIE OCHOBaHMS (excusationes), MO KOTOPBIM
MOXHO He MPUHATh Ha3HAYEHMsT OTIEKyHOM. Pa3BrBaeTCcsl cCCTEMa MCKOB K OTEKY-
HY B CJTyyasiX HEMpeACTaBIeHUs] UM OTYeTa O BENeHUM JieJ MOJOTNEYHOro, U B CIIy-
YasiX He TOJNBKO PacTparhl, HO ¥ HEPAaVBOTO BeICHUM Jejl. 3aTeM BXOOWUT B OOBI-
Yaii TpeOOBaTh OT OMeKyHa TP BCTYIUIEHUM €ro B IOJDKHOCTh TIPEACTaBICHUS
obecrnieueHus (satisdatio rem pupilli salvam fore), a B mepuon uMmepun BBOOUTCS
3aKOHHAs UIMOTeKa MOJONEYHOr0 Ha BCe MMYILIECTBO OINEKYyHa.



I'nasa 14
OBIIIEE YYEHUE O BEIIAX

§ 49. NoHaTne Bewm

149. B xnmaccuyeckuii mepuon B pUMCKOM IIpaBe BBIPAOOTAIOCH TIOHSTHE Be-
el B IIMPOKOM 3HAYEHUU. DTUM IAPOKUM TIOHSITUEM OXBATHIBAJIMCH HE TOJILKO
BEIM B OOBIYHOM CMBICTIE MaTepUATBHBIX MPEIMETOB BHEIITHETO MUpPA, HO TakKe
IOPUIMYECKIE OTHOIIIEHUS 1 TIpaBa.

Rei appellatione et causae et iura continentur (D. 50. 16. 23). - HazBaHu-
eM BeLln OXBaTbIBAKTCS TakXe ropuandeckmne OTHOLLIEeHWS v rnpaBa.

150. Bemm Tenecnbie u Gecrenecnble. [ait (2. 13. 14) tak 1 nenur Bely Ha Te-
JiecHble (corporales), KOTOpble MOXHO ocsizaThb (quae tangi possunt) u Gecresec-
HbIe (incorporates), KOTopble Hellb3sl 0csi3aTh (quae tangi non possunt). B kauect-
Be IpPUMEPOB res incorporates ['aii HasbIBaeT HacnaencTBo, y3ydppykr (m. 221),
obsi3aresnbeTBa. Crienyer OTMETUTD, UTO B UMCIie TIPUMEPOB res incorporates [aii He
YIIOMUHAET MpaBa COOCTBEHHOCTU: PUMCKHME IOPUCTBI HE Pa3iMyaroT YeTKO IMPaBO
COOCTBEHHOCTU Ha Belllb U CaMyIO Belllb, BCICACTBUE YETO IMPAaBO COOCTBEHHOCTH
MornajgaeT y HUX B KaTerOpUIO COrpora, TeJIeCHbIX BEllei.

B oTppiBKe M3 KOMMEHTapus YiblIMaHa K IMPETOPCKOMY 3AUMKTY B Jlurecrax
(5.3.18. 2) Ha Bompoc, YTO COCTABJISIET IIPeaAMET UCKa O HACJENCTBE, 1aeTCs TaKO
oteeT: «Universas res hereditarias in hoc iudicium venire, sive iura sive corpora
sint»!, T.e. MpeaMeT 3TOr0 MCKa COCTaBJISIIOT BCe BEIM HACJIENCTBa, OyayT JIM TO
«TIpaBa» WU <«TeJIECHBIE TIPEIMEThI».

CoriocraBiisiss 3T0 MECTO MCTOYHUKOB C TIpUMeEpaMu, MpuBoauMbIMU [aem,
TIPUXONUTCS TIPU3HATH, YTO Pa3aesisis BELIM Ha TeJleCHbIe U OecTesecHble, [ait pa-
3yMeeT IO/ TTOCIEAHUMU He BEIIM, B CMBICTIE TIPEIMETOB BHEIITHETO MUPA, 2 UMEH-
HO TIpaBa.

§ 50. Buabl Bewen
151. Bemn JBI2KVMbIE U HEIBZKUMbIC. ,HCJ'[CHI/IC BC].L[eﬁ Ha IBM2KUMBIE U HE-
JABV2KMMBIC B pPUMCKOM IIpaB€ HE UMEJIO 0CcOo00ro 3Ha4YeHMS. n TC N APYTrUc noajic-

Bnpouem, NogIMHHOCTL NOCNeAHVX CNOB BO36YXAAeT COMHEHME: BblTb MOXET, OHU UHTEpP-
nonvpoBaHbl, cM. Monier, Manuel elementaire de droit romain, !, 5 usa. 1945 r., cTp. 342,
npum. 1.



>KaJM TIOYTH OJVMHAKOBBIM IOPUIMYECKUM HOpMaM. TeM He MeHee 3TO eCTeCTBEH-
HOe JeJieHe UTPajio HEKOTOPYIO XapaKTepHYIO W ISl paboBianensieckoro Puma
poib. HeaBMKMMOCTSIMM CUMTAIMCh HE TOJBKO 3eMeJibHble ydacTKu (praedia,
fundi) 1 Henmpa 3eMJI, HO M BCe CO3TAHHOE YY:KMM TPYIOM Ha 3eMjie COOCTBEHHM-
ka. OHO TIPU3HABAIOCH €CTECTBEHHOW WM MCKYCCTBEHHOM YacThiO MOBEPXHOCTU
3emyi — res soli. Cioma OTHOCHIIMCH TTOCTPOUMKHM, TTOCEBBI, HacaxkneHus. Bee atn
MpeIMETHI, CBSA3aHHBIE C 3eMiiell WK (PyHAaMEHTaTbHO CKpEIUIEHHBIE C ee To-
BEPXHOCTBIO, CUMTAIMCh €€ COCTAaBHBIMU dYacTsMU. OHM MOMISKaTd TPaBUITy
superficies solo cedit — craenaHHOe HaJ TTOBEPXHOCTHIO CJIEYeT 32 TTOBEPXHOCTHIO.
HeBo3MoxxHOI TIpencTaBisiach OTAeIbHass COOCTBEHHOCTh Ha IOM U Ha 3eMITIO.
BosyiiiHoe MpOCTPaHCTBO HaJl YYACTKOM TOXE PACCMaTPUBAIOCH, KaK 4acTb TMO-
BEPXHOCTH.

Ion res mobiles wm per se moventes TOHUMAaTMCh MeOesTh, TOMAIITHSIST yTBAPb,
pabbl, XKUBOTHbIE.

JeneHue Bellieil Ha NIBMXXUMbIE U HEIBMXKUMbIE TIPUHSUIO 00Jiee YeTKUil XapaK-
Tep Mpu MpUHLUIATE. B 31moxy nomMuHara repeaava rnpaB Ha HEABUXKUMOCTH Per-
JIAaMEHTUPOBAJIaCh yKe CHeLMaIbHBIMM TpaBUJIaMU, HarpaBJIeHHBIMU Ha obecrie-
yeHue MyOJIMYHOCTUM COOTBETCTBYIOIIMX chesiok. K 3ToMy ke BpeMeHU
OKOHYATEJIbHO CJIOKWIIUCh OCOObIe TIpaBa Ha HEIBMXKMMOCTH: OOPOYHBIE 3€MJIM,
aMmdbureB3uc, cyrepbummit (. 231, 232). Baopouem yxe mo 3akoHaM XII tabmuig
MMpUOOPETEHKE 3eMJIM 1 IBIDKUMBIX Belllel 1o JaBHOCTH BiaaeHus (11. 203) Tpebo-
BAJIO Pa3HBIX CPOKOB: Ul JABHOCTHOTO 3aBJIaficHUsT 3eMyiell ObLT YCTaHOBJICH
B CBSI3U C CHCTEMOW JIBYXTIOJILHOTO XO3sIiicTBa GoJiee TUTENbHBIN (IBa roga) CpoK,
4yeM [yIst ABWXXUMBIX Bellelt (oavH ron). He Bce HeaBIKMMOCTH ObLTM TTOAYMHEHBI
eIMHOO00Pa3HON perIaMeHTALIMN;, YIYMTHIBAIOCh MECTOMOIOXEHUE YUACTKOB B CBSI-
31 C MX XO3SIMCTBEHHBIM Ha3HAUeHMEM, pasiMJanuch pracdia urbana — roponckue
Y4aCTKHU, 3aCTPOEHHBIE VIS TOPOICKUX XXUJTUILL, TOPOICKUX PEMECIEHHBIX U TIPO-
MBIIIJICHHBIX 3aBeleHui, 1 praedia rustica — CeTbCKOXO3SIICTBEHHBIE YYaCTKU:
ToJIst, JIyra, Jieca, JAEPeBEHCKUE XUJIMINA M CKIanpl. Pazinyanuch Takxke 3eMIIu
WUTATMICKYE U TIPOBUHIIMATIbHBIC.

152. Res mancipi et res nec mancipi. Ctapoe 1 mJIaBHOe AeJIeHUe IIMBWILHOTO
MpaBa Belllel Ha res mancipi 1 res rec mancipi COXpaHUJIOCh 10 Hadajaa UMIEPUM.

Omnes res aut mancipi sunt aut nec mancipi. Mancipi res sunt praedia
in Italico solo, tarn rustica, qualis est fundus, quam urbana, qualis
domus; item iura praediorum rusticorum, velut via, iter, actus, aquae-
ductus; item servi et quadrupedes quae dorso collove domantur, velut
boves, muli, equi, asini, ceterae res nec mancipi sunt (Ulp. Reg. 19. 1).-
Bce Belym cuntaroTes BellamMm MaHLUWMms uav HeMaHyunus. Beluamm
MaHUMNus SIBJISIIOTCSI 3€EMEJIbHbIE YHaCTKM HA UTAJIMACKOM 3eMiie
UTPUTOM KaK CeJibCKue, KaKMMm cHNTaeTcs rNoMecTbe, Tak nropos-
CcKue, KakoB [IOM; TakxXe rpaBa CeJsibCKUX y4acTKOB, Hanpumep, 4opo-
ra, Tporna, npPoroH, BOAOMNPOBOA; TakxXe pabbl M HeTBEPOHOIrne, Ko-
TOPbIE MPUPYHAIOTCS K YIPSIKKE WM SPMY, HarpuMep, Obiku, MyJibl,
Jioagum vi OCJibl. OcrTtasibHble BeLLU CHNTAIOTCS HeMaryunuanbHbIMU.



Kak BUIHO M3 TeKcTa, KPYT res mancipi GbT ouepyeH JOBOTBHO y3K0. OH 0X-
BaTbIB1 ager romanus, a ¢ KOHIa peciyOJuKU, KOrJa BIaAblYeCTBO PUMIISIH pac-
MPOCTPaHWIIOCh Ha Bclo MTanuio, 3eMelibHbIe, YYacTKHU, pacrojioxkeHHble B Mta-
JIUM, TIOCTPOEHHbIE HA HMX JOMa M TMpeAualibHble (3eMeJIbHbIE) CEPBUTYTHI,
Ha pabOB W BBIOYHBIX WM YIPSDKHBIX XKMBOTHBIX, OOCTY>KMBAIOLIMX 3eMJIM PUM-
CKMX 3€eMJICBJIANIEIIBLIEB.

HaoGopor, k uMciay res mec mancipi OTHOCUJIMChH BCE BEIM, HE BXOMSILVE
B IPYIIIy res mancipi, B YaCTHOCTH, TIPOBUHIIMATIbHBIE 3¢MJIM U BCE ABUKUMBIC Be-
11, MEJIKUIA CKOT (CBUHBM, OBIIbI, KO3bI), MeOEJIb, MPONOBOJILCTBUE U T. 1.

D10 AeseHre OMNpenesisyioch TeM, YTO K YMCITy res mancipi OTHOCWJIMCH BelH,
KOTOpbIE U3IPEBJIE U elle KO BpeMeHU 3aKoHOB XII Tabiuil paccMaTpuBainch Kak
HauOoJiee LIEHHbIE YacT PUMCKOTO 3eMeJIbHOrO Xo3siiicTBa. [71aBa ceMbu CUIIOIO,
XBarasl UX pyKoii (manu capere), 3acTaB/isul paboB M KPYITHBIN JOMAITHUI CKOT pa-
6otath Ha ceOsi. C SKOHOMUYECKMM 3HAUYEHWEM res mancipi ObUia CBSI3aHA U OC-
HOBHasl OCOOEHHOCTb UX IOPUIUYECKOTO TMOJIOXEHUS: 0CO00 YCJIOXKHEHHBIN Mopsi-
IIOK TIEpeHeceHMs IIpaBa COOCTBEHHOCTM Ha 3TW Belu. B To Bpems, Kak mis
OTUYKICHMSI Belleid res rec mancipi ObLIO JOCTaTOYHO MpocToii mMepenauu (tradi-
tio), I OTYYXKIEHUS res mancipi TpeboBajloch IIPUMEHeHUe (HOPMaTbHEIX
M CIIOXHBIX CITOCOOOB — mancipatio wiu in iure cessio (. 196-197).

153. Beum nenmvble U Henemmble. Paziruanuch Belly AeIUMble U HeAen-
Mble. JlemumMbIMU IPU3HABAIUCH BELLM, KOTOPbIE OT Pa3leieHus] He U3MEHSIOT HU
CBOETO pojia, HM CBOEW LIGHHOCTH; Kaxnasl OTIEJIbHAsl YacTh TPEJICTABISET MpeX-
Hee 11eJI0e, TOJIbKO B MeHbIlieM obbeme: pro parte divisa (Ulp. D. 8. 4).

Kpome MatepuanbHOTO pasnmeneHusi Belllei, MBICIWIOCh U pa3/eieHue npasa
Ha TakK Ha3bIBaeMble udeaivHule doau. B Takux cilydasix mpaBO Ha Belllb, HE pasfie-
JICHHYI0O MaTepHajibHO, TPU3HABAJIOCh TMPUHAUIEXKAIINM M HECKOJBKMM JIMLIAM
BCEM BMECTE M KaXXIOMY M3 HIX Ha U3BECTHYIO JOJIO LIEHHOCTH Belw, Ha 1/2, 1/3,
u T.1.: totius corporis pro indiviso, pro parte dominium habere (D. 13. 6. 5. 15).
Ilpu mpexpaiiieHnu o0ILeil COOCTBEHHOCTH Ha Belllb, T. €. IpaBa COOCTBEHHOCTH,
MPUHAJIEXKABIIIET0 HECKOJIBKUM JIMLIAM B WICATBHBIX TOJISIX, MMeJIa OOJIbIIoe 3HA-
YeHUEe IOpUINYecKast AeTMMOCTb WM HEIEJIMMOCTh BEIU: TOJbKO B TIEPBOM CIIy-
Yae JI0TMycKaIoch ee pa3faesieHre B HaType MeXIty ObIBIIMMHU OOIIMMU COOCTBEHHMU-
kamu. Bo BTopom ciyyae Belllb OcTaBaliach B COOCTBEHHOCTM OIHOTO M3 HMUX,
a oCTaJIbHbIE TOJTyJasii AEHEXHY KoMmIieHcaluio (. 188).

JeMMBIMM CUMTAJIMCH 3eMeJIbHbIC YYaCTKU; MOCTPOCHHBIE HA HUX 3IaHUST Jie-
JIUJIUCh, HO TOJIBKO BEPTUKATbHO. BHEIIHMMU TPU3HAKAMM PA3NEICHUsT CITyKWIN
CTEHbI, TPAHUILIBI U MEXU. JIeTMMbIMUA CUYMTATMCH U IBMXXUMBIE BELIU, KaK ChIPhE,
MaTepuaibl OMHOPOIHOIO cocTaBa (pyda, KaMHU, IECOK).

154. Beum notpediisiemble W Henotpeoisievble. K 1oTpe6isieMbIM OTHOCH -
JIUCh BELIY, KOTOPbIE, COITTACHO MX MPSIMOMY Ha3HAUEHUIO, TIPU TIEPBOM Xe ITOJIb-
30BaHUM MaTepUAIIbHO YHUYTOXAMCh — Tes quae ipso usu consumuntur, tolluntur.
Cioma OTHOCWIIMCh TIPOJIOBOJIBCTBUE M JIEHBIM, TIOCIEIHUE B TOM CMBICIIE, UTO MPU
KaXIOM pacueTe OHU TepsUIMCh sl coOCTBeHHUKA. HemoTpebisiemMbiMu BeliaMu
CUMTAINCH TaKWe, KOTOpble HE W3HAIIMBAJIMCH OT YMOTpeOIeHusT (JIparolueHHbIN
KaMeHb), WIM eClIi M YHUYTOXAaJIUCh, TO TOCTEIIEHHO, Tepsis CBOI ILIEHHOCTb
M CITOCOOHOCTD BBIMOJIHSITH CBOE Ha3HAYEHME — Tes quae usu minuuntur,



Tak Kak Mosb30BaHUE NOTPEOISIEMBIMU BELLIAMU CBSI3aHO C UX YHUUTOXEHHEM,
TO TPU TIPENOCTARICHUN COOCTBEHHUKOM APYTVMM JIWIIaM MpaBa MOb30BaHUS 10~
TpeOJIsieMbIMU BEILIAMK, BO3BpAT WX SKBUBAIEHTA 00ECTIeUMBAJICS OCOOBIMU TapaH-
TUSIMU.

155. Beum, onpeneiisieMbie POIOBLIMM TIPU3HAKAMM, W VHIMBUIYAJIBHbIE
(genus et species). 3HAKOMCTBO C TpeYyeCKUMHU TIpUeMaMy OOLIEW CUCTEeMAaTUKK
TIPUBENIO €lIe «CTapbIx» PUMCKMX IOPUCTOB Meproia PecryOIuKu K TMPUMEHEHUIO
MOHSITUIA pofia ¥ BUA B OTHOIIEHUM Bellel. DTO eCTeCTBEHHOHAYYHOEe U JIoThYe-
CKOE JIeJIEHUE BeLLEl JOIMOHSIIOCh TPEOOBAHUEM HCCIIENOBaTh B KAXKIOM OTIEIb-
HOM TIPABOOTHOIIIEHWY HaMEPEeHUsI CTOPOH — pacCMaTpUBAIM JIM OHU Belllb, 00b-
eKT IOpUIIMYECKON CHENKM, KaK Belllb POMOBYIO (genus), T. €. OO0JIanaolIylo
OOILIMMM YepTaMyu TaHHOM TpYMIbl Belllel, WIM KakK WHIVBUIYAbHYIO (Species),
KaK MaHHBIA 3K3eMIUISIp OMpenesieHHOro poaa Benleil. Kiaccuku oTHocwIu
K genus BelM, UMEIoIIe OAUH OOIIMIA POl U He UMEIOIIME B 000POTe MHAWBUILY-
anbHOCTU. WX MeHOBasi ICHHOCTb OMpe/eNsiiach 1Mo WX poay, Mepe, Becy, YMCIy,
KaK 3TO BUJIHO U3 BhIpaXKEHUII — res, quae in genere suo functionem suam recipi-
unt, res quae numero mensura, pondere consistunt — BeIly, KOTOpbIe CBOUM POIOM
OCYIIIECTRIISIFOT CBOE Ha3HAYEHUE, KOTOPbIE OTIPENeISIFOTCS] YUCIOM, MEPOi, BECOM.

PonoBbIM Beliam MpOTHMBOIOCTABMISIMCH BUIIOBbIE, WHIMBUIYaJIbHO OIpeie-
JIEHHBIE BEIlN.

3HaueHue 3TOro JIeJIeHUS BBICTYATO B PAa3IMUHOM PEIIEHUHN BOMPOCA O PUCKE
CITyJaliiHOM TMOeIM BEIM WM MapTuu Belleil. Ecmm Bemp wim mapTust Beield pac-
cMaTpuBajgach yJaCTHUKaMU TIPaBOOTHOIIEHUS, KaK PoAoBasi, TO OHa cuuTagach
IOpUAVYECKM HE TIOIBEP:KEHHOM rrbenu, nbo Bcerga Morjia ObITh 3aMEeHEHa JIpy-
TOi1 OMHOPOTHON BEIIBIO WIN APYTOM ITAapTUeil OMHOPOMHEIX Bemleil. Orciona mpa-
BWIO — genera non pereunt (pom He rmoru6aet). B ciydae ke ruben MHIMBUMY-
JIbHO OMpPE/EIeHHOM BELIU, JTULI0, 00s13aBIlIeecs] TOCTABUTh €€, OCBOOOXKIAIOCh OT
00s13aHHOCTU 3aMeHbl. V3 TTOHSITUST POMOBBIX BEILEH BIOCIENCTBUM Pa3BUIIOCh HE-
M3BECTHOE paHee IOHATHE Bellleil 3aMeHUMBIX (res fungibiles), T. e. Takux, KOTo-
pbie 000pOT (a HE YYaCTHUKM KaKIOro JaHHOTO MPAaBOOTHOIIEHUs) OOBIYHO pac-
cMaTpuBaeT Kak orpelnesisieMble pOJIOM, BECOM, MEPOii, YUCIIOM.

156. Bemm npoctoie U cioxkubie. Crienyst crondyeckoii dwiocobun, [Tommo-
HUM pasinyasl TpU BUIA BEILIECH:

Tria autem genera sunt corporum, unum quod continetur uno spiritu et
graece henomenon vocatur, ut homo tignum lapis et similia: alterum
quod ex contingentibus, hoc est pluribus inter se cohaerentibus con-
stat, quod synemmenonvocatur, ut aedificium, navis, armarium, tertium
quod ex distantibus constat, ut corpora plura non soluta, sed uni nomi-
ni subiecta, veluti populus, legio, grex (D. 41. 3. 30. pr.). - Cywsecteyer
JXe Tpu poaa Tesn: OA4UH, KOTOPbI COCTaB/sseT O4HO LeJsioe U rno-rpe-
yecku 0603HaYaercs Kak «eguHoe bbiTue», Kak Hanpumep, pab, 6pes-
HO, KaMeHb U No[o06HOoe; APYroii poa, KOTOPbI COCTOUT N3 COCTaB-
HbIX, T. €. HECKOJIbKUX, MeXAy COo00i CBSAI3aHHbIX TeJ, 4YTO
Ha3bIBaeTCsl COCTaBHbIM TeJIOM, KaK Hanpumep, 3gaHue, Kopab6sb,
wKag; TpeTunii, COCTOSILLNIA, U3 pa3aesibHbIX Bellei, KaKk MHOrve He



CBsi3aHHble OAHO C 4PYruM, HO o6beauHeHHble O QHUM nMeHemM, Hanpu-
Mep, Hapona, JIernoH, ctago.

(1) Ipocteie e — corpus, quod uno spiritu continetur — obpasytoiye He-
4TO (PU3MYECKM CBSI3aHHOE M OIHOPOJHOE, HE pacrajiaroleecss Ha COCTaBHbIC Ya-
ctu (pabd, 6peBHO, KAMEHb U T. 1I.).

(2) CrnoxHble BelllMd, COCTOSIIIME M3 MCKYCCTBEHHBIX COGIUHEHWI pa3HOPOMd-
HBIX BelIei, MMEoIIX MeXTy co00ii MaTepraTbHYIO CBSI3b M HOCSIIIIMX OOIIlee Ha-
MMeHOBaHUe — Universitates rerum cohaerentium, HampuMep, 30aHUe, KopaoJb,
mKad. YacTu cIoXKHBIX Bellei He TepsUTMCh BIOJIHE B 11€JIOM, OHU ObLTH JI0 X CO-
eIVHEHUST OTACIbHBIMU BElIaMM M MOIIM JaXke TMPHHAIIEeXaTh Pa3HbIM JIULIAM.
[MpaBa 3TUX JIUI] ONPENESUIUCh B 3aBUCMOCTH OT CBOMCTB COSIMHEHUSI U OTHO-
IIEHNU MEeXIy COeqMHEHHBIMU BelllaMi. MHOTIa mpaBa Apyrux JIUII He TIpeKpaliia-
JIUCh U TIOCJIe TOTO, KaK MX BEIllb CTAIa YacThlO UyKOil ciIoxkHOiM Bet. C apyroii
CTOPOHBI, COEAMHEHHBIC YaCTH TOAYMHSUIMCH TIpaBy, YCTAHOBJICHHOMY Ha LIeJIoe.

(3) Hakonen, TpeTblo TpyMIly COCTaB/ISUIM COBOKYITHOCTU pPa3eibHbIX Be-
el — universitates rerum distantium, MarepuantbHO HE CBA3aHHBIX, COEIMHEH-
HBIX TOJIKO OJJHUM OOIIMM Ha3HaYeHWEM W UMEHEM, HarpuMep, CTano, JIETHOH.
DT0 — BpeMeHHBIC XO3SIICTBEHHBIC WM OPraHW3alMOHHbBIe OOBeIMHEHNS Bellei
WY JIULL.

B Takux ciydasix mpeaMeTraMy TIPABOOTHOIIEHWI MOIIM OBITh JIMIIb OTHENb-
HbIe BElM, BXOAWBILME B 1iejoe. OnHaKo, yCTyras TpeOoBaHUSIM 060pOTa, PUMIIS-
He OTYCKaJIM B 00JIaCTH TPaB Ha 3T BEIIM TaKKe W BIIMSIHUE 1IEJIOCTHOTO TIPEI-
CTaBJICHUSI; HanmpuMep, COOCTBEHHMK CTala MOI MCTpeOOBaTh BCE CTAlO, JOKa3aB
MPaBO COOCTBEHHOCTH Ha OOJIBIIYIO YacTh OTIEIBHBIX XMBOTHBIX, OTBETUYMKY XKe
TIPEIOCTABIISUIOCH JOKA3bIBaTh, YTO OCTA/IbHbIE He TIPMHAIEKAIN UCTILY; TIPU Y3y-
(bpykTe 1 3ayore craja ynpaBOMOUYEHHBIN TODKEH ObUT HOPMATBHO 3KCILTYyaTUpPO-
BaTb UMEHHO BCE CTANO, TMOMOJIHSSI YObUIb M3 TIPUILIONA WM TyTeM TPUKYIIKU,
y0Os1 ¥ OTYYXKIEHUSI HETOIHOTO MaTepuaa.

157. Benm maBHbie ¥ I0004HBIE. Bellramiy IT000YHBIMU IV TPUIATOYHBIMU
(accessorium) SBJISUIMCH BEIM, ONpPEIETCHHBIM O0pa30M 3aBUCSIIME OT IJIABHOM
BELIM M MOAYMHEHHBIC I0PUANYECKOMY TOJIOXKeHUIO TocieaHeil. OCHOBHBIMU BU-
JTaMK TTOOOYHBIX BelIel CYMTAIUCh: YacTH BEIM, TIPUHAJIEKHOCTU U TIIOIBI.

Yacmu sewu He IMENV IOPUIMIECKA CAMOCTOSTELHOTO cyliecTBoBaHMs. Kor-
Jla Belllb B 1IEJIOM SIBJISIACH OOBEKTOM IOPUINUYECKOM CIETKM, TO ITOCIEACTBUS STOM
CIIENIKM PacTpOCTPaHSUIUCh M Ha Bce 4yacTu Bellld. OOBEKTOM CaMOCTOSTETbHBIX
CIIEJTOK YacTh BEIM MOIJIa OBbITh JIVIITL B CJIyYasix CBOETO OTAeJIeHHUs OT liejoro. Ta-
KMM 00pa3oM, HaXOXIeHNe COCTABHBIX YacTeil B COCTaBe IJIaBHOM BEIM TOMYMHS-
JIO UX €€ IOPUIMYECKOMY TIOJIOXEHUIO M TPEKHUE IOPUINYECKUE OTHOIICHUS T10
MOBOMY YacTeil CUMTATUCh TMPEKPATUBIIMMUCS, TOKA JJTWIOCh WX COCTUHEHUE.
PuMIIsiHe TIpOBOIWIN CIIGAYIONIME PA3TMIMs: a) €CTM COSIMHEHUE COMPOBOXKIA-
JIOCh U3MEHEHUEM CYITHOCTH BKITIOUEHHOM BElM WM HepasneJbHOCTHIO MOTyJIeH-
HOTO COEIMHEHMsI, TO MpaBa Ha MPUCOEIMHEHHYIO Belllb MPeKpallaiich HaBceraa
IUIS1 ee COOCTBEHHWKA, HAMpUMeEp, paCTBOPEHHOE BUHO; 0) €C/TM HU TTPUCOSTUHEH -
Hasl, HU TJIaBHasl Bellb He MEHSUTM CBOEW CYLITHOCTH, a COBOKYITHAsl BEIlb, CBEPX
TOTO, HE CTAaHOBWJIACh HEPa3lIeIbHOM, TO TMPHU BbIIEICHUM BEIW,TPUCOSTMHEHHON



K TJIaBHOM, BOCCTAHABJIMBAIOCH TMPEXHEE IOPUIMYECKOE IMOJIOKEHUE MPUCOeIn-
HEHHOM Bellu.

Tak, cornacHo 3akoHaMm XII TaGnui, Mpu 3aCTpoiiKe Yy>Koro OpeBHa B 3IaHUE
COOCTBEHHMK HE MOT TPeOOBAaTh BblIEJICHUsI OpeBHA U3 YyXOro JioMa, IoKa co0CT-
BEHHMK JloMa caM He pa30epeT ero u He BblIeauT OpeBHa. Torma OpeBHO cHoOBa
MPU3HABAIOCh COOCTBEHHOCTBIO TPEXKHETo XO3SIMHA Y CTAaHOBUJIOCH CaMOCTOSI-
TeJIbHbIM O0BEKTOM McKa (actio de tigno iuncto, rei vindicatio).

IIpunaoneincnocmoio Ha3bIBaeTCs Belllb, CBSI3aHHAS C IPYroi (IJIaBHOI) BELIBIO
He GU3MYEeCKH, a IKOHOMUYECKH: TJIaBHAsI BEllb HE CUMTAETCS] HE3aKOHYEHHOI,
€CJIM OT Hee OTIeJIeHa MPUHAJIEXKHOCTD; MPUHAIJIEKHOCTb TAKXKE MOXET CYILECT-
BOBaTb OT/EJIBHO OT IVIABHO BEIIM; OJHAKO JIMIIIb TIPM COBMECTHOM MCIIOJIb30Ba-
HUM TOM WIM IPYroil BeIId JOCTUTAETCS XO3SMCTBEHHBIN Pe3yibTaT (Harpumep,
3aMOK U KJTIOY).

BBumy camoctositebHOro (hu3MuyecKoro CyIiecTBOBaHUS, TPUHALJICKHOCTb
MOXET ObITh TMPEIMETOM CaMOCTOSITENTbHBIX TIpaB Ha Hee. OIHAKO MpU OTCYTCTBUM
CIeLIMATBHBIX OTOBOPOK 3aMHTEPECOBAHHBIX JIULL BCE TTPABOBbIE OTHOILIEHUSI, yCTa-
HaB/IMBaeMble Ha IJIaBHYIO BElllb, CUMTAIOTCSI PACIIPOCTPAHSIIOIIMMUCS (BBUIY XO-
3SIICTBEHHOM CBSI3W MEXIy 00EMMU BelllaMM) M Ha TIPUHAUIEXKHOCTb K Hell (OTCro-
na aopy3M: «IIPUHAIJIEKHOCTD CIIEIYET CY/Ib0e TJIAaBHOW BEILN»).

111006, TlnogamMy €CTECTBEHHBIMU CUUTAIMCH TIPEKIEC BCEro OpraHU4YecKue
MPOW3BECHUSI BElIe, MOCTOSTHHO M PETyJISIPHO TIOJTy4aeMble OT SKCIUTyaTalyu
MUIOZONPUHOCALLUX Bellleld, 0e3 M3MEHEHUS UX XO3SIMCTBEHHOTO Ha3HaueHUsl,
B MMpE KaK PacTUTEIbHOM (OTrOpofbl, NEPEBbsi), TAK U B KUBOTHOM (ILIEPCTb, MO-
JIOKO).

OxoTa Ha BOOHBIX M 3eMEJIbHBIX MPOCTPAHCTBAX COCTABJSLIA IUJION YYACTKOB,
€CId OHU CHELMATbHO ObUM OTBENEHBI Uit OXOThbl. OTHOCUTENIBHO HEmp 3eMIU
MHEHUsI KJIACCUKOB PACXOIWJIMCh, HO OOJIBIIMHCTBO OTHOCHJIO TMPOMYKIIMIO HEIp
3emid K tuiogaM. [IpaBo KOcTtuHuMaHa CTayio Ha Ty XK€ TOUKY 3pEHUS] U OTHOCHIIO
K IUIoIaM TIPOMYKIIMIO KaMEHHBIX KaphepoB, YTO ObLIO B JyXe OXBATUBIIETO TY
3MOXy MHTEepeca K MOHYMEHTAIbHOMY CTPOUTEINILCTBY.

ITnomer nenmvnuvch Ha: a) fructus pendentes — rIompl, ele COEAUHEHHbBIE C TTPo-
M3BOIAIIIEH UX Belllblo; 0) fructus separati — TUIONBI, YKe OTAEJIEHHBIE OT MPOU3-
BOJISIILIEH MX Bell; B) fructus percepti — r1ozibl, He TOJBKO OTAETIEHHbBIE, HO U 3a-
XBaueHHblE KeM-JIM00 Wil cebss wm st apyroro. OHUM B CBOIO OYepenb
ronpasne/suiich Ha fructus exstantes — I104bl, HAJIMUHBIE B HaType U fructus con-
sumpti — rwIonpl MOTPeGIEHHbBIE, NTepepabOTaHHbIE WIKA OTYYKAEHHbIE. Paznnya-
JIM ele Kateropuio mionoB — fructus percipiendi, HecoOpaHHBIX MO YMYILEHUIO,
HO ToAIeXanmx coopy Npy NpaBUWIbHOM XO3SMCTBEHHOM 3KCIUTyaTalluy BEILU.

IOpunurueckoe 3HaYeHME TIOHSTHS TUIONOB M PA3IMUMs UX BUIOB 3aKITI0YATIOCh
B Pa3IMuMU WX MPABOBOU CyIbObl MPY HAIMYMU TIpaBa COOCTBEHHOCTH, KaKOTo-
JIMO0 MHOTO TpaBa Ha TUIONOTIPUHOCSIIYIO BElllb WU MPU YCTAaHOBJIEHUM OCOOBIX
MPaBOOTHOILIEHUIA 10 TIOBOMY Takoi Bewy (1. 199).

Ipu uctpeboBaHMM Belll COOCTBEHHUKOM TTyTeM BUHAMKAIIMOHHOTO MCKa Ha-
JIMYHBIE TUIOMBI BCETA MOAIEXKATN BO3BPALEHUIO COOCTBEHHUKY BMECTE C BEILbIO.
3a moTpebsieHHbIe Ke TUIONbI T00POCOBECTHBIN MpUOOpeTaTeslb OTBETCTBEHHOCTH
He Hec. DTo orpaHUYeHKe MpaB COOCTBEHHUKA BEIM ObLIIO 0OBSICHEHO Ha OCHOBE



aHam3a puMmckux uctounukos JI.U.TIeTpaXulikum, nokasaBuimm, uto orpaxuas
JIOOPOCOBECTHOTO BIaJIeNblia OT TPeOOBaHMI MO MOBOMY MOTPEOJIEHHBIX UM ILIO-
JIOB, PUMCKO€ TIpaBO CTPEMUJIOCh 00ECIIEUUTh YCTOMYMBOCTh XO3SIMCTBEHHBIX OT-
HOIIIEHUI, OXPaHUTb JIUII0, HETIPABOMEPHO, HO TOOPOCOBECTHO BIIANEBIIIEe UysKOi
BEIIbIO, OT OOPEMEHUTENILHON 00S3aHHOCTU BO3MEIATh JOXOIbI, KOTOPhIE ObLIH,
MOXeT ObITh, JaBHO MOTPeOJIeHBI B OIIMOOYHOI YBEPEHHOCTH, YTO OHU MPUHAIIC-
>XaT TOMY, KTO MX ITOTpeOuI.

Joxodv. Opummaeckoe TOHATHE TUIONOB ObLI0 PUMCKMMM FOPUCTAMU PaCIIpe-
HO ¥ OOHMMAJIO BCSIKMII PEryJISIPHBIN TOXOM, KaK MPUHOCHMBII BEIIbIO €CTECTBEH-
HbIM ITyTeM, TaK 1 MOJTydaeMblii HA OCHOBaHMM OCOOBIX ITPABOOTHOILIEHMIA 110 ITOBO-
Iy TUTOMOTIPUHOCSIIIEH BEIM, HAITPUMeED, TIPOLIEHTHI, IMOJTy4aeMble C KarmuTaa.

158. Nmymectso. [TocTeneHHO pUMJISIHE TIPUIIUIA K TIPEACTABICHUIO 00 00b-
eMMHEHHBIX XO3MCTBEHHBIM Ha3HAYeHMEM IIEJTbIX MMYILIECTBEHHBIX KOMILIEKCaX.

Camoe paHHee 0003HaYeHMEe MMYIIeCTBA I'pakaaHnHa 1aHo B 3akoHax XII ta6-
Jn repmyHoM familia pecuniaque — nepBoHAYaIEHO COBOKYITHOCTL PabOB U CKO-
Ta (pecus-pecunia). IMozaHee familia 0603Havana 1 BCIO COBOKYITHOCTb MMYIIIECT-
Ba. B LIMBWIBHOM TIpaBe YKpeNMJIOCh MOHSTHE WMYIIECTBA, TOOBITOTO TpyIaMu
JIOMOBJIANIIKK — patrimonium (OTYMHBI), MEPEXOMSIIIETO C COOTBETCTBYIOLIMMU
KYJIbTOBbIMUA 00s13aHHOCTAMHU K HacCJIEAHUKaM.

B nipetopckoM IpaBe MHOTIA YIOTPEOSETCS TEPMUH «OTLIOBCKOE M I€OBCKOE
nobpo» (bona paterna avitaque — B (popMysie OOBSIBJICHUS JIMIA PACTOYUTENIEM).
Ho, KoHe4YHO, MOHSITHE UMYIIIECTBAa OOHMMAeT COOOM BCE TO, YTO MPUHAIIEKHUT
JMaHHOMY JIMILy, HE3aBUCUMO OT TOTO, CaMO JIULIO TMPUOOPETo 3TO MMYIIECTBO,
WIA MMYILECTBO JOCTAIOCH eMy To HacienctBy. [Ipu XXKnM3HM COOCTBEHHMKA €ro
J00po — bona — rapaHTHpyeT KpeauTopoB B ruiatexe noiaros. Orciona Ilasen cue-
JIaJl BbIBOJ, YTO MMYILIECTBOM KaXIOro JIMIA CUUTACTCS TO, UTO OCTAETCs IOCTIe
VIOBJIETBOPEHUST KPEIUTOPOB, 3a BBIUETOM MoJroB. Kak HekoTopoe 060co6iieH-
HOEe MMYILECTBO pPaccMaTpUBaIOCh MMYILIECTBO, BBIIEJIEHHOE TOMOBIAIBIKON
B TOJIb3Y paba WM TMOABIACTHOIO JUISI CAMOCTOSITEIbHOTO XO3SIMICTBOBAHUS U YII-
paBJieHusI (TaK Ha3bIBAEMbIii TIEKYIUit, cm. n. 117).

159. Bemm B 0GopoTe 1 BHe 000poTa — res in commercio et res extra com-
mercium. PrMcKuye 10pHUCThl pa3Tuyaiy BeL B 000poTe, €S in commercio, 1 Be-
1M BHE 000poTa, Tes extra commercium. K riepBoii Kareropui OTHOCHJIMCH BCE Be-
1Y, COCTAaBJIIONINE OOBEKThI YaCTHOM COOCTBEHHOCTM U 00OpOTa MEXIY
OTIebHBIMU JIIoNbMU. BeipaxkeHue in commercio esse 03Hayasno, YTo TaKUe BeLu
MOIJIM OBITh MpeIMETaMU MEHBI, 060pOTa IO OLIEHKe — aestimationem recipiunt.

BHE0GOPOTHBIMY BelllaMH — Tes extra commercium — CYUTAINCH TAKUe BEIIy,
KOTOpbIE WM 110 CBOMM €CTECTBEHHBIM CBOMCTBAM WJIM B CHJTy CBOETO 0CODOTO Ha-
3HA4YeHUsI HE MODIU OBITb npeaMeraMm 4aCTHBIX l'lpaBOOTHOLUCHMﬁ: res quarum
commercium non est (D. 18. 1. 16.pr.). Kiiaccudeckue 10pUcThbI TPU3HABAIM TPYTI-
My Bemeld omnium communes, a B MHcTuTymsx FOcTtrHMaHa MOBTOPUIIM, 4TO
€CTh BeIllY, KOTOpbIE COIVIACHO €CTECTBEHHOMY IpaBy, MpUHamiexar BceM. Crona
OTHOCWJIMCE: a) BO3IyX, 0) TeKyJasi BoIa U B) MOpPSI CO BCEM, YTO B HUX BOIUTCSI.

Jpyryio rpyIiny BHEOOGOPOTHBIX BEILIEH COCTABIISIIN nybauunbie seuwiu (res publi-
cae). OCHOBHBIM ¥ €IMHCTBEHHBIM XO3SMHOM ITyOJIMUYHBIX BELIE CUMTAJICS PUM-
CKUWIA HapO/.



MmyiecTBa 0OLIMH-TOPOIOB (civitates) Ha MPAaKTUKE TAKKE HA3bIBAINCH Ies
publicae. Takum o6Gpazom, res publicae, BO-TIepBbIX, CIIYKIIN TI0 BOJIE TOCYIAapCT-
Ba WM OOIMH YIOBJIETBOPEHUIO WX TIOTPeOHOCTEN Kak HocuTesell Biactu. Bo-
BTOpBIX, Tes publicae CIYXWIM UCTOUHUKOM TOCYTApCTBEHHBIX JJOXOIOB U TIOKPBI-
B (UCKaTbHBIE HYXIbI — in patrimonio populi vel fisci — B uMyIectse Hapona
wi ¢ucka. Ciofa BXOIWIM OOLIECTBEHHBIE 3MaHUSI U YKPETIJIEHUs], CTYXXUBIINE
TIEJISIM YTIPABJICHWST W 3aIIATHI.

ClTeyIoIyto KaTeropyio IyOIMIHBIX BEIllel COCTABMISUTM BEIIM, Ha3HaYeHHBIE
JIUTST OOIIIETO TIOTb30BAHMS BCEX TPAKIaH TOCYNAPCTBA WM OOIIMHBI W CITYKUBIITHE
IIUISL YIOBJIETBOPEHMSI ODIIECTBEHHBIX MOTPEOHOCTEN M Liesieil — res universitatis.
Cloa OTHOCWIIMCh, TIPEXJIE BCETO, MyOIMUHbIE TOPOTY U PEKU.

Pexu nenunuch pumiasiHamu Ha flumina publica u privata, B 3aBUCUMOCTU OT
TOTO, TIEPECHIXaJIM JIU OHW Ha M3BECTHOE BpeMsT Fofa Wi HeT. K IyOmIdHBIM OT-
HOCWIVICh HETIepPEChIXaloIIne PeKH, T. €. PeKH, Ha KOTOPBIX OBUIO BOSMOXHO ITO-
CTOSTHHOE CYJIOXOJCTBO. B ciydasix, Korja pekd TepechbIxaiv Wi TOKUAAIU CBOE
pyciio, mocyieaHee Mepexoamio B COOCTBEHHOCTh MPUOPEXKHBIX BIaIesIbLIEB.

TToMrMO TIYOMUUHBIX peK U TOPOT, PUMCKKE UCTOUHUKU OTHOCWIIM B TPYIIITY
BELLEl OBLIETO MOJIE30BaHMS TeaTPhl, CTAMVOHBI, 6aHK U Ip. — quae in usu publi-
co sunt. [Toip30BaHMEe STUMU BelllaMy TIPEIOCTABIISUIOCH BCEM TPaKIaHaM.

Hakowner, BHe obopota Obutn res divini iuris — Berm 60XecKoro mpasa, KOTo-
pble He ObUIM CIIOCOOHBI OBITH IIPEAMETOM Ubero-JIM00 rpaXkaaHckoro mpasa. Cro-
Jla OTHOCWJTUCDH BELU, TIOCBSIILIEHHbIE Ooram (res sacrae) — Xpambl, OOTOCTyXeO-
Hble npenmeTsl (lait. 2. 9); mecta norpebeHust WiIEHOB pofia, CEMbU, OTIAEILHOTO
YeJToBeKa U Jaxke paba — res religiosae (Iaif. 2. 4). Hakonelr, ny6iuyHoe mpaBo
CUUTAJIO Tes sanctae ropoJCKHe CTeHbl M BOpOTa Kaknoit oOmuHbl. OHM MPUHAJI-
JieXau ropofy, HO B 000pOT MOIJIM TMOCTYIUTh TOJIBKO Tocie cpbitust (ait. 2. 8).
B mpase KOctuHuaHa ObLIO AOMYIIEHO OTYYXAECHHE CBSIIEHHBIX BEllled — res
sacrae — JUTSI BBIKYTIA TUIGHHBIX WM YIUIATBI IIEPKOBHBIX IOJTOB.

§ 51. Buabl npaB Ha Bewm

160. W3 mpaB Ha Bellli paHBbIIle BCceX 0(OPMIIIOCH BIalleHIE, 32 KOTOPbIM CTO-
WT TPaBO YaCTHOM COOCTBEHHOCTU. M TO M apyroe moHMMaoch oprcTaMu-Kiiac-
CHMKaMH KaK HeTTOCPeICTBEHHOE TOCIIOCTBO HAT BEIIbIO, HATIPaBJIEHHOE TIPSIMO Ha
Belllb, 0€3 Ybero-amoo rmocpencTsa — ius in re. Korga xe Bellb He IpyHaIexkaa
CaMOMY 3aMHTEPEeCOBaHHOMY JIMILy, HO OH TPUTS3al Ha TMOJb30BaHUE BEIIbIO,
TIpUHAJIeXKaBIIel apyroMy Jivity (res aliena), To BOSHMKaJIM TpaBa, Ha3bIBaeMble
TO3MHEMIIIMMK IOPUCTAMH iura in re aliena, mmpaBa Ha 9yXKyIO BEIllb.

OTUM ompenesnsieTcs MOPSIIOK AalbHENIIIero u3noxeHus. B cnemyronmx miaBax
OyIyT pacCMOTPEHEI: a) BllafieHue, 0) COOCTBEHHOCTDb U B) MpaBa Ha UyxXUe BElIu.



I'naBa 15
BJIAJEHUE (POSSESSIO)

§ 52. NoHartne BnapgeHunsa

161. Wcropus BosnmkHOBeHus. IloHsSTHE BIIameHUsT BO3HUKIO ITepBOHAYAIIb-
HO B OTHOIIIEHWUX 3EMJIH.

Crapoe UMBWIBHOE MPaBo JUISI BhIPAXKEHUST TIOHSITUST BIANEHUS MOJIb30BAJIOCh
TEPMUHOM USUS — II0JIb30BaHKE, ITOITOJIHSIS €0 M3BJIeYEHUEM TUIONOB — usufruc-
tus. DTOT KOMITIEKC MPEACTABIISUT PealbHOE U TOYTH TTOJTHOE TOCTIOICTBO JOMOBJIA-
IIBIKY HaIl OTBEIEHHON eMy WHIVMBUIYaJTbHO BO BIaIeHUE 3eMyIeld M1 CBOMM MaHIIH-
mueM (m. 152). B ciyyasix camMoOCTOSTENBHOTO OCYIIECTBIEHUSI UM TaKOro
MOJIb30BaHUsI, TOC/eHee MPUBOAMIIO, 1Mo 3akoHaM XII Tabmuil, Mo ucTeyeHUU
JIBYXJIETHETO CPOKa, K MPU3HAHUIO 32 HUM TpaBa COOCTBEHHOCTH IO JaBHOCTU —
usucapio.

Pumckue ropuctel kinaccuku (JlabeoH, IlaBen) aTUMOIOrMYECKH MPOU3BOIIIN
CJIOBO BJIaIEHUE — POssessio OT sedere — cumeTh, ocenarh, a CaMoe BIaJieHUe OTH-
ChIBaJI, KakK positio — moceneHue (Ha 3emiie). OHM CBS3BIBAIM TaKUM O0pa3oM
BJIaZiecHUEe C OCBOCHMEM 3eMJIM POJIaMU U BUIIEJIM B HEM €CTECTBEHHOE BbIPaXKEHUE
HEIOCPECTBEHHOTO 1 BJIACTHOTO OTHOIIEHMS K 3emJie, 1o rpedecku katoche.

Possessio appellata est, ut et Labeo ait, a sedibus quasi positio, quia
naturaliter tenetur ab eo qui ei insistit, quam Graeci katochen dicunt (D.
41. 2. 1). - BnageHve 6uin0 Ha3BaHo, kak roBoput u JlabeoH, oT oce-
Aanunii, [0yay4n] kak Obl MOCENEeHNEM, Tak Kak OHO eCTECTBEHHO yaeEp-
XWBAETCSl TEM, KTO HA HEM CTOUT, YTO MO-rpe4yeCcky Ha3blBaeTcs
katoche.

B stoMm ke TekcTe BiaameHue MPEICTABJIIEHO C UCTOPUYECKON TOYKU 3pEHUS,
KaK OTHOILICHUE, MPEAIICCTBOBABLICC COOCTBEHHOCTHU U nopoauBILIEE €€.

Dominiumque rerum ex naturali possessione coepisse Nerva filius ait
(D. eod. 2). - HepBa-cbiH rOBOPUT, 4TO 1 COBCTBEHHOCTb HA BELLM
npowu3oLusia OT eCTECTBEHHOIO BN3AEHUS.

B xnaccoBom o00l1llecTBe, OIHAKO, ITO <«ECTECTBEHHOE» BJaieHUE TOTYYUIIO
TPABOBYIO 3AIIIUTY.



162. Ompenenenne Biamenus. M3 ckazaHHOTO BMIHO, YTO BIaJ€HHUE €CTh
MIPEXIIE BCETO peasbHoe 20CnO0CME0.1uya Had 6ewibio, BhITEKaoIee U3 (haKTHIECKO-
o, (U3NYECKOTO OTHOLIEHUSI JIMLA K TIpeAMeTY BiaaeHusl. JIMII0 CTOMT WK CUAUT
Ha 3eMJie, OHO JIEPXUT Belllb. DTO COCTOSIHUE, OJHAKO, OJXKHO ObITh HE MPEXOJIs-
IUM, a MPeJCTaBISATh YIIPOUMBIIEECS] OTHOILIEHHE JMIA K BEIH; TOLIa OHO MOXET
obecreynBaThcsl OT HAPYLICHWI CO CTOPOHBI APYTUX JIUII W TIONYYaeT 3alIuTy
fem.n. 179uca.).

W3 npu3HaHus peasbHOro TOCMOACTBA HAll BEIbIO OCHOBHBIM MPU3HAKOM Blla-
JICHUS BBITEKAJIO Jajiee, YTO 3TO TOCHOACTBO PACTPOCTPAHSETCS LEIMKOM Ha BCIO
BEllb B COBOKYITHOCTM BCEX €€ CBOMCTB U OTHOLIEHUH. [T03TOMY HEBO3MOXHO 011~
HOBPEMEHHOE BJaJieHNe OMHOW M TOH e BEIIbIO CO CTOPOHBI IBYX MM HECKOJb-
KX JIUII; JOMYCTUMO TOJIbKO WX BIajieHUe B WAEATbHbBIX, HEPa3IeNbHbIX YACTSIX.

C Jpyroil CTOPOHBI, MaTepUAbHBIN XapakTep BIadeHMsI MCKITI0Yal BO3MOX-
HOCTb JUTA JIMIIA BJAmeTh CpPa3y COBOKYITHOCTBIO pasmebHBIX Bemedl (1. 156);
B 3THUX CNIyYasX BIafieHME OCYLIECTBISETCS B OTHOLIEHMM KaxXIOTO OTHEJIbHOTO
npeaMeTa (Jlomanu, paba-akrepa WM XOPUCTA), BXOASIIETO B COCTAaB COBOKYITHO-
cTH Bewleil (universitas rerum distantium).

163. Dnements! BIageHH. AHATU3UPYS COCTAaB (PAKTMUYECKOTO OTHOILEHUS
JIMUA K BELM TIPU BIANEHUM, PUMCKHUE IOPUCTBI Pa3TNJaiy Ba 3JIEMEHTa: a) Cy0b-
eKTMBHBII — animus possidendi — HamepeHue WM BOJIS BIaleTh BELIblo, IS ce-
051, Ha ce0s 1 6) OOBEKTUBHBIN — COTpUS possessionis — pealbHOE TOCTOACTBO Hall
TPEIMETOM BJIAIEHHUSI.

Hanuuue meporo anemMeHTa He TpebyeT 0coObIX (hOpM MPOSIBIEHUS, a BCerua
TIPENNoNaraeTcsi, eclid CyIIECTBYeT BTOPOii, T.e. (haKTMUecKoe TOCTOACTBO JIMIA
Ha BelIbl0. DTO TPEANONOXEHNE, YTO BAACIONIMI BElIbI0 MMEET BOJIO BIANETh
e1o Ha ce0sl, MOXeT ObITh, OIHAKO, OMPOBEPTHYTO OCOOBIM OKA3aTENIbCTBOM IIPO-
TUBHOTO. B CHOpHBIX ciTydasx oOpamaioTcs K OCHOBAHWIO TPUOOPETEHUS BIajie-
Hus, K ero causa (1. 171).

Bropoii (00beKTUBHBINA) MOMEHT BIAJEHMSI COTpUS possessionis B TEpBOHA-
YaJbHOM CBOEM 3HAUEHWM TMPECTaBIs (PU3MUYECKOe COMPUKOCHOBEHUE JMIIA
C Bellbl0, MaTepUaJbHOE WM TENECHOE MpOSIBICHME TOCIONCTBA M BIACTH Haj
Heil. B oTHOIIEHWM OBMKMMBIX Belel 3TO ObLT 3aXBaT U AepKaHKME UX PYKOH —
manu capere, tenere, B OTHOIIEHUH e 3eMeJIbHbIX YYACTKOB, KPOME BCTYILIEHUS
Ha yYacToK, oceJlaHus M OCBOeHMS (stare W sedere), Takxe — OTTpaHMYEHUE 3€-
MeJIbHBIX YYACTKOB OT COCEIHUX WM TPUHSATHE MEP IO MX OXpaHe, TaK Ha3blBae-
MblIi custodia.

164. Bnanenne W coOCTBeHHOCTb. BiameHue, Kak BHEILIHEe MaTepualbHOE
OTHOLUEHWE TOCTOACTBA JIMLIA Hal BEIbIO, MPEACTaBIseT HArMIAAHOE MPOSIBIEHME
npaBa cOOCTBEHHOCTH. B aTHX ciyyasix OHO BBICTYNAeT, Kak COEAMHEHHOE ¢ CO0-
CTBEHHOCTBIO; BANEIOINA COOCTBEHHUK, OCYIIECTBISIOMIMI CBOM IpaBa M I0JI-
HOMOUWS, SIBISIETCS TUTIMYHOM (urypoil 060poTa, oxpaHsemoii mpaBom. Kak Oy-
JIET TI0KA3aHO B IVIaBe O MpaBe COOCTBEHHOCTH, BIANEHUE SBISIETCS 0Opa3yIOIUM
TIPU3HAKOM BO3HUKHOBEHUSI, OCYLICCTBICHUS, TPEKPAIIECHUS W 3alIUTHl TPaBa
COOCTBEHHOCTHM, MOYEMY MHOTIA Ha TMPAKTHKE 00a MOHSATUSI CMELIMBAIOTCS, 4TO,
KOHEYHO, HEJOMyCTUMO C IOPHAMYESCKON TOUKY 3peHMS.
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BrnaneHne MoXeT TOSIBISIThCS BHE BCSKOW CBSI3W C TMPABOM COOCTBEHHOCTH
U OBITh JaXe ero HapylleHueM. PrUMCKUe 10puCTbl TOBOPWIN JaXe, YTO COOCTBEH-
HOCTh HE MMeET HUUEro obIuero ¢ BuageHneM — nihil commune habet proprietas
cum possessione (D. 41. 2. 12).

JInio, nprobpeTiee KaKuM-IM00 00pa3oM YyKylO Belllb, OydeT OTBeYaTh Iie-
pen cOOCTBEHHUKOM, Kak BIaielolMii HeCOOCTBEHHUK. TeM He MeHee pUMCKOe
TPaBO OXPAHSJIO U BIAICHUE CAMO TIO ce0e U He JOIMYCKAasIo MPOU3BOJIbHBIX €0 Ha-
pyILIeHU#, He3aBUCUMO OT OCHOBAHMIA eT0 BOBHUKHOBEHMSI. Bianenpueckoe OTHO-
LIeHKe MPU3HABAJIOCH MPABOBbIM U OXPAHSIOCH MPETOPCKUMU MHTEPAUKTAMU, YTO
TPUBOIWIIO MHOT/IA K TOMY, YTO MMH TTOJIb30BAJIUCh JIN1IA, HEIPaBOMEPHO YCTaHO-
BUBLIKME CBOE BJaaeHue. [103TOMy IOpUCTBI-KIaCCUKU HEPEKO OTAEJSUIA Biajie-
HME Y MPOTUBOINOCTABIISUTM €0 COOCTBEHHOCTHM, PacCMaTpMBasl €ro, Kak ocoboe
MPaBOOTHOIIIEHUE, HE3aBUCUMOE OT COOCTBEHHOCTH, M OXpaHSIeMOe 0COObIMU 00-
JIETYEHHBIMU CPEICTBAMM 3aILUTHI.

§ 53. Buabl BNnapeHusa

PuMcKuMe 10prCThl pa3nTuyaii HEeCKOJIbKO BUIOB BJIaICHUSI.

165. IluBwibtoe Biagenne — possessio civilis. Havamo nyBuibHOMY Biame-
HMIO OBUTIO 3aJI0KEHO elle 10 u3naHusl 3akoHoB XII Tabmull, KOTOpPhIM yXe 13Be-
CTHBI 0COOBIE CPOKU I 0OpaIIeHUs BIaAeHUS B TIPaBO COOCTBEHHOCTU — POSSES-
sio ad usucapionem — It NMPUOOPETEHUsI MpaBa COOCTBEHHOCTH IO JAABHOCTH
BaneHusl. B apeBHelilieM mnpaBe OT LIMBUJIBHOTO BJaneiblia TpebOBaIOCh, YTOObI
OH OBUT CAMOCTOSITEJTbHBIM JIMIIOM — persona sui iuris. Ecmv oH pacrnionaran umy-
IIECTBEHHOIM IeeCTIOCOOHOCTHIO M TIPOSIBIJT B OTHOILICHWH CBOETO BIIaficHUS TpeOy-
eMble 2JIEMEHTBl HaMepeHMsI 1 (PaKTUIECKOTO TOCTIONCTBA, TO TOJydas IS 3allu-
Thl U OXpaHbl €ro BianeIbyeckiue MHTepAUKThl — possessio ad interdicta.

[maBHBIM ciTydaeM LMBHJIBHOTO'BJAJIEHUS SIBJISUIOCH BiasieHue patrisfamilias
COOCTBEHHO Ha ce0si, Ha CBOe MMsl, TIPUYEM YBEPEHHOCTH B CBOEM IpaBe COOCT-
BeHHOCTH — opinio dominii He TpeGoBanoch. bbiBanu U ciiydau, KOraa iaxe siBHO
HeymnpaBOMOYEHHBIE JINIa, KaK BOP W TpabuTeb, CYNTATICH JTUIIAMU, BIIAICIOIIN-
MU 1151 ce0sT U 3alIUIIAIUCh, KaK TaKoBble. [1oMBIaCTHBIE OCYIIECTBIISLIA COrpus
BJIaZICHUS U1 IOMOBJIA/IbIKUA, KTO Obl OH HM ObUT U XOTS ObI OH JaXe He 3HalI 00
3TOM.

166. IlocpencreenHoe Bianenue. BianeHUo pyuMIIsiHE TTPOTUBOMNOJIAraay Ha-
XOXIEHNE BEIIM BO BJIAJCHUM, IEpPXKAaHME e€e — in possessione esse, tenere. DTo
ObUTO (DaKTUYECKOE OCYILIECTRICHUE BIaIEHUSI 3a APYTUX JIUII HA TIOYBE SKOHOMU-
YeCKOI 3aBUCMMOCTHY OT HUX: 3TO ObLIO naturalis possessio. OHO He MPU3HaBaIOCh
BJIAJIEHUEM U XapaKTepHU30BaIOCh KakK JAep>KaHue, T.e. XOTS 3TO U ObIIO (haKThJec-
KOe BO3IEHCTBUE Ha Belllb, HO 0e3 MPpU3HAHUS TIPaBOM 3a JepskaTeieM BOJIM BJa-
JIeTh BellIblo Ha cebs. Takoe OTHOIIEHWE BBIpAXKalIO MPOTHMBOPEUNE WHTEPECOB
obecreyeHHbIX U HeoOeCTeYeHHbIX CJI0eB CBOOOMHOro rpaxkaaHcTsa. CyliecTBo-
BaT psil 6e3BO3ME3IHBIX JOTOBOPOB, B CHJIy KOTOPBIX ONHU JIMLIA OCYILECTBIISIN
IUTSL IPYTUX BiafieHue, KOTOpPoe TI0 YCMOTPEHMIO TTOCTIEIHNX, KaK HACTOSIIUX TOC-
MOJ BJIaIeHMs, MOIVIO OBITh IIPEeKpalleHO B 110001 MOMeHT. Tak, JaBILMii TTopyde-
HHME OTHOCUTEIBHO Bellld (MaHIaT) WM OTAABLIMIA Bellb Ha XpaHEHUE (IErO3UT)
WIA TIPeJOCTaBUBIINIA Belllb B TONB30BaHUE (CcCyda), MODIM B JTIO00OM MOMEHT



B3Th OOpaTHO CBOE IMOpYYEHUE, MOTPeOOBATh BO3BPALLUEHMS COAHHOI Ha XpaHe-
HUE WU CCY>KEHHOM Bellu. st pMCKOTO TipaBa IOBEpeHHbIN (MaHaaTapuit), mo-
KJIaXETTPUHUMATENb (ISTIO3UTapUii) U CCYIONPUHUMATEh (KOMMOIATapuii) Tpe/-
CTaBJISUIUCH MPOCTBIMU IEPKATE/IIMA — OHU ObUTM SKOHOMHUYECKH U COLIMAIBHO
cnabedMy  (HarpyMep, BOJILHOOTITYIIEHHUKNA CPAaBHUTEILHO C ITATPOHAMMU).
OHU BIaIIeu «IJIsT IPYTIX>.

Tak pa3BMBaJIOCh NPEICTABICHUE O TOCPEICTBEHHOM BiameHuu. [Ipu 3TOM,
OIHAKO, TTOCPEIHUKN CUNTATIMCH TOJIBKO AEPXKATEIAMM, TE K€, IJIsI KOTO OHU CITy-
KIJIM TIOCPEIHUKAMUI B OCYIIECTBJIEHMHN BIaAeHUsI, TIPU3HABAINCH BIANE/IbLIAMU.
OTHOILIEHUE IEPKAHUS YKPEITMIOCh B 000pOTE U OBUIO pAaCIPOCTPAHEHO U Ha BO3-
Me3/IHBIE IOTOBOPHI HaiiMa 3eMJIM, XWJIAIL, TBMKUMBIX BEILEH, a TAKKE Ha Cydan
TPEIOCTABIEHNS TIOKM3HEHHOIO ITOJIb30BaHMs Ha TaKWe Xe OOBEKTHI. 3a mepe-
YUCJIEHHBIMM KATETOPUSIMU JepKaTeieil MPHU3HABAIOCh IIPaBO U3BJIEUEHHsI IUIONOB
¥ TI0JIb30BaHMsI, HO BCErIa C OrOBOPKOIl — II0 BOJIE COOCTBEHHMKa, voluntate
domini.

Possidere autem videmur non solum, si ipsi possideamus, sed etiam si
nostro nomine aliquis in possessione sit, licet is nostro iuri subiectus
non sit, qualis est colonus et inquilinus per eos quoque, apud quos
deposuerimus aut quibus commodaverimus aut quibus gratuitam habi-
tationem praestiterimus, ipsi possidere videmur... quin etiam plerique
putant animo quoque retineri possessionem,.. si non relinquendae pos-
sessionis animo, sed postea reversuri inde discesserimus (lan. 4.
153). - MbicunTaemcsiBnaaeoLmMmMmmHe ToJ1bKo [Toraa], koraasnia-
JeeM camu, HO 1 Korga KTo-Hnbyab HaxoaAnTCsl BO BIaAEHUN OT Ha-
LLIEronmMeHu, XoTs10bIOHHE ObLITNOAYNHEH HALLIEVi B/1ACTU, KAKOBbI-
MU GBJISIOTCS apeHaaTop vXknseLl, a Takxke 4Yepes3 1ex, y Koro Mbl
CJIOXUSIN WSV KOMY CCyanam [BeLum] nnm KoMy 6e3803Me3HO npeao-
CTaBUIV XXWNLLIE, Mbl CYNTAEMCS BNAAEIOLNMU JINYHO CaMU... TakK
YTO Aaxe MHOIMe CYUTalOT BIaAEHNE YAEPXNBAEMbIM OAHUM HaMme-
PEeHneM... ecCJin TOJIbKO Mbl He HaMepeHbl NMOKWHYTb BriafeHuve,
aToJIbKO yiiaeM oTTy.Aa, 4HTOObI 1034HEE BEPHYTLCS.

TMocnenusist ppaza ['ast cBOIUT BOJIO BIAAAECIOIIETO TTOCPEACTBEHHO K COXpaHe-
HUIO 3a CO00IT HaMepeHMsT BEpHYTLCS K OOBEKTY TIPH TIPEIOCTABIEHUH €T0 Ha Bpe-
MsI B TTOJTHOE PACIIOpsDKEHUE IepKaTesisl, oYeMy OOBIIMHCTBO IOPUCTOB CUMTAJIO,
YTO HAJIO OXPAHSITh U BIIAJEIIbLIA, TACCUBHO OTHOCSIIIIETOCS K BOIIPOCAM CBOETO XO-
39MUCTBOBAHMSI.

167. Ilperopckoe Biaagenue. [1pakTrKa mpeTopa MpeaocTaBiIsijia eile 10 UCTe-
YEeHUSI CPOKa TAaBHOCTU BJIANENIblly 3alllUTy MHTEPAUKTaMM — possessio ad inter-
dicta — BrmameHue TIpuBOIMIIO K MHTepauKTaM (11. 180). B mrore pa3Butms 3ta 3a-
IIIMTA TTPEIOCTABIISIIACH BCSIKOMY, KTO OCYIIIECTBIISIT (haKTUIECKOE TOCTIOACTBO HaJl
BElIbIO, ITPU HAJTMYMU 00OMX 3JIEMEHTOB BJIaIcHUST — animus U corpus possidendi.
TakyM CUMTAIOCH BCSIKOE BIaeHUE Ha ce0sl, OCYILIECTBISIEMOe HE TOJbKO JTUYHO
U HETIOCPEJCTBEHHO, HO U Yepe3 YIPaBISIOIINX, AepXKaTelieil U APYTUX MOCPeIHU-
KoB. Beati possidentes — OG1askeHHBI BIIaJICIONIIE.



lusta enim an iniusta adversus ceteros possessio sit in hoc interdicto
nihil refert: qualiscumque enim possessor hoc ipso, quod possessor
est, plus iuris habet quam ille qui non possidet (D. 43.17. 2). - B 9TOM
uHTepaukTe [uti possidetis] HUKakoro 3Ha4yeHnss He UMeeT, sIBNSeTCs
NN BnlageHne 3aKOHHbIM WJIN HE3aKOHHbIM B OTHOLUEHUU MPOYUX JINLL;
Beab /mMo6o Bnageney TemM caMbiM, HYTO OH SIBJIS€TCS BJaAEJIbUEM,
umeeTt 6onblwe npasa, YeMm TOT, KTO He Brasgeer.

IMaBen moaTBepkAaeT HEAOMYyILEHUE MPU BIAACIbUECKOM WHTEPOUKTE IMOCTa-
HOBKM BOIPOCa O TTPABOMEPHOCTH WM HETTPaBOMEPHOCTU BJIAJICHUSI B OTHOILIEHUU
TIPOYMX JIUII, KPOME CAMUX CITOPSIIIIMX CTOPOH, OCTABJISISI MECTO JIMIITh PaCCMOTpe-
HUIO (DAKTOB M WCKITIOYAsl BCSKHME TIPABOBbIE BOMPOCH.. MOTHMBHPOBKA IOPUCTOM
TIOJIOXXEHUSI, YTO caMblif (akT BiaaneHus1 cooOIIaeT Blanesbily OoJbllle TpaBa, YeM
JIMITy He BIafICIoleMy, TIoipasyMeBaeT MpU3HaHUe MPETOPCKUM TpaBoM 3a (akTa-
MU 3HaueHMsI OCHOBAHMS TIpaBa BIIAICHMSI.

IMpuBenennoe IlaBnoM pazinyue TPABOMEPHOTO W HETPaBOMEPHOTO Bliaje-
HMSI — poOssessio iusta u iniusta — uMmeno ABOsSIKMI cMbIci. TlepBoe — possessio
justa — mpuU3HABAJIOCh MPU HAJIMYMKM KaKOTO-TMOO HOPUIMYECKOTO OCHOBAaHMSI
Y TIPOTUBOTIONATAIIOCH BIANCHUIO HETIPAaBOMEPHOMY, JTUIIIEHHOMY BCSIKOTO IOPHIH-
YeCcKOTO OCHOBaHMsI, KaK y Bopa WM rpadbutens. B mpyroMm cMbiciie possessio cum-
Tajlach iniusta — HEMpPaBOMEPHBIM BIIAACHMEM JIMIIb B TeX CJIydasiX, Koraa OHO
OCYIIECTBIISIOCh KEM-TM00 HEeMpaBOMEPHO, 3JIOYMBIIUIEHHO WM TIOPOYHO, BO-
MPeKU BoJie MPEAIIECTBYIONIETO BIaAeibla — <«IOpPOYHOE BilameHue» (vitiosa pos-
sessio). Cioma OTHOCWIIMCH CITyJau, KOTIa BJafieHue OTHUMAJIOCh Y TIPEIIeCTBYIO-
1Iero Bjafeiblla HAaCUJILCTBEHHO WJIM TallHO — possessio violenta, possessio
clandestina, wau ynepXuBajaoch, HECMOTpsI Ha TpeOGOBaHWE BO3BpaTa, NpeKapuc-
TOM — possessio precaria.

Brnanenue HermpaBoMepHoe (iniusta) MOIJIO OBITH OMHOBPEMEHHO HEmoOpPOCOo-
BECTHBIM, a UMEHHO, €CJIM BJafesell 3Hal WIK J0JDKEH ObLT 3HATh O HEMPaBOMep-
HOCTM CBOETO BJIANIEHUS, WIW JOOPOCOBECTHBIM, €CJIM OH He 3HaJl M HE JOJDKeH
ObLT 3HAaTh 00 3TOM.

168. Ciyyan npeaocTaBieHUs BJIajie/IbUecKOil 3aMMThI JAepxkaTeasam. Pum-
CKOE TIPaBO 3HAJIO, OTHAKO, M TaKMX JAepKarelieil, KOTopble B COOCTBEHHBIX MHTE-
pecax OXpaHsIIMCh IyTeM WHTePIVUKTHOM 3aIuThl. BrameHne Kak Obl pa3IBOSIOCH:
OJIHY BJIaNeNM JJis iaBHocT — ad usucapionem, apyrue [ist 3ammtbl — ad inter-
dicta. Croma OTHOCUJTUCB:

(1) 3anoroseie kpemuroper (1. 406), Kak TpaBUIIO, TIPUHAIEXKABIINE K KJIac-
CY 3eMJICBIIAZICIIBLICB U POCTOBILMKOB, TIOTyYaBIIIME IO YIUIATHI H0JITa BELIU JOKHU-
Ka B 3aJI0T, PaCCMaTPUBAINCh, KaK IOPUANYECKUE BIAICIbIIbI, XOTS XPaHWIA BEIIN
s 3aorofarensi. [To yruare oGecrieueHHOTO 3aJI0TOM JI0JIra, OHU O0sI3aHbI ObUIN
BEPHYTb Belllb, HAXOAMBIIYIOCS B WX BPEMEHHOM BJANCHWH, O TIPUHAIIE)KHOCTH.
IMpakTyeckre WHTEpeChl 3alorofaresicii o MPONOIKEHUIO TaBHOCTHOIO Bliae-
HMSI, HAYATOTO JI0 YCTAHOBJIEHUSI 3aJI0Ta, 00eCneYMBAINCH (PUKIMEN, UTO BlaaeHUe
JUTST HUX OCYIIIECTBIISUIOCH 3aJI0TONEPKATEIIEM.



Qui pignori dedit, ad usucapionem tantum possidet (D. 41. 3. 16). - Tom,
KTO OoT14aJiB 3aJior, B/1ageeT TOJIbKO 4J151,4aBHOCTU.

(2) TlepexxuTkoM MpPeXHUX arpapHbIX OTHOILEHUH ObLIO TPU3HAHKE OpPUINYE-
CKMM BNIafiefIbLIeM TOTO, KTO BIaJeN Bellblo MPeKapHo, 10 BocTpedoBaHus (1. 474).

OcHoBaHusl, 0 KOTOPBIM 3aILMILANOCh TPEKApHOE BIaieHue, SBISBLICECS MO
CYIIECTBY TIPOCTBIM IePXKAHMEM, HE MOTYT CUMTATHCS BBIICHEHHBIMH.

(3) IOpumnmyeckuMy BragenblaMi CUMTATUCH TAKKE U CEKBECTODHI, T.e. JIUIIA,
KOTOPBIM OTHABATKCh HA XpaHEHHUE MPEAMETHI, TI0 TOBOIY KOTOPBIX BEJICS CYNeOHBIIT
crop (1. 484). OueBUAHO, OCHOBAHMEM TIPEIOCTABIEHHUS TAKUM JIML[AM Blajeibyec-
KO¥i 3aIUTH CYXWIAa HEM3BECTHOCTD (110 PELIEHHMS CIopa O BEIIW), IS KOTO Aep-
XUT CEKBECTOpP CMOPHYIO BeIllb, M KTO TOKEH CUMTATHCS €€ BIajebLIeM.

§ 54. MpnobpeTteHne BnageHus

169. Xapaktep nprodperenns. [1probpeTeHne BIaneHNs BCerna ycTaHaBINBA-
€TCs1 BIEPBbIC M CAMOCTOSITESIbHO CAMUM JIMIIOM, KEMAIONMM BAAETh MPEAMETOM.
Bce cmocoObl mproOpeTeHns BIaIeHWS B KIACCHUECKYIO 3TIOXY TMPEACTaBIISITICh
PUMCKUM IOpHCTaM KaK TepBOHAYATbHBIC, BCETIA OCYIIECTBIABIIMECS BIIEPBHIC
npuobpertateneM. «Mbl mpuoOpeTaeM BlaIeHME Yepe3 HAc camux» (per nosmet
ipsos) — yrBepxman Ilasen (D. 41. 2. 1. 2). DTo, KOHEUHO, He MCKITIOYAIO TIOMOIIH
W CONEHCTBYSA MONBIACTHEIX M Pab0B PMMCKOTO JOMOBIANBIKA, HO BIAIgHHE BO3-
HMKAJIO TOJBKO B JIMIIE MOceqHeTo. TpeGoBaTOCh TNIIb, YTOOBI 00a SEMEHTA Blla-
JIeHUs — BOJIEBOM M MaTepUaNbHbIiA (1. 163) — ObITM OCYILECTBIEHB UM WIH JUIS
Hero camoro. B Tex ciydasx, Korna nmpuodpeTeHue BlageHus 001erdanoch TeM, uTo
IIUTO OT JIWIIA, Y& OCYIISCTBUBILETO BIajcHNe, MyTeM IMepefayn TpeaMeTa Blaze-
HYSI, MOXXHO OBIIO TOBOPUTD O TIPOM3BONHOM BIameHNH. Ho M B 3THX clIydasx He
TPU3HABAJIOCH HUKAKOTO TIPEeMCTBA M TOXKIECTBA MEXIY CTAPBIM ¥ HOBBIM Biiaje-
HueM. OObeM U cofiepkaHue MOCeIHEro OnpeaeNsiuch COOCTBEHHBIMU (hakTHye-
CKMM TOCTIONCTBOM M BOJICil HOBOTO BJIafeblIa.

170. 3asnamenne (apprehensio.) OOIIMM TepMUHOM [/ aKTa YCTaHOBJIEHUS
(hakTIYECKOTO TOCIIOACTBA HaJl BELIbIO OBLTO 3aBlajieHue, apprechensio. B Hem sB-
CTBEHHO BBICTYTIA MOMEHT MaTepMalbHOTO 3axBaTa, OCYIIECTBISIEMBIN corpore.
OcobeHHO IIMpPOKOoe Toe TS TIPUMEHEHUS ero, KaK MPeuMYILECTBEHHO MepBOHA-
YajIbHOTO Ccroco0a MpUoOpeTeHusl BaleHus, OTKPbIBAIO TPUOOPETECHUE HUKOMY
He TPUHAIUTEXAIINX TBIXAMBIX Belleil — res nullius — ¥ TMKKX XUBOTHEIX, ferae
bestiae, — HacenstoUMX Npupory. B 3Tux cayyasx akT BIaneHus CBOMMICA K OKOH-
YaTelbHOMY 3aXBaTy MX B PYKU WM K TPECeNOBaHUI0 U MOUMKe uX. Tak, AuKum
3BEpeM 3aBNafeTh MOXHO He MyTeM paHEeHMs, a 10 OKOHYATEJbHON MOUMKE, TaK
KaK B TIPOMEXYTOK BPEeMEHH TI0CNEe PAHEHNS MOXET CIIyIUTHCS MHOTO TAaKOTO, U4TO
nomeraet moimars 3eps (D. 41. 1.5. 1).

IToumka 1 3axBaT JOJKHBI ObITh OKOHYATENbHBIMU, 00ECTICYMBAIOIMMHU (haK-
THYECKOE TOCTIOACTBO, T. €. OOBIYHOE B KM3HM MONOXEHUE BIajeNblia, COOOPa3HO
5KOHOMIYECKOMY Ha3HAUYeHHIO TaHHOM BelIn. B ciygasx cropoB o COBEPIIEHHOM
3axXBaTe, OH JOKA3bIBACTCSI HAa OCHOBAHMM BCEH COBOKYITHOCTHM OOCTOSITENHCTB
1 BO33pEHUH 000pOTa M CBOAMTCS K YCTAHOBJIECHWIO BOJEBOTO M MaTepUabHOTO
MOMEHTOB BJajIcHUSI.



BoneBoii MOMeHT, Kak yKa3aHoO Bbile (1. 163), Bcerma Ipenrionaraercst: pa3
OBITO TIPOSIBIICHO BHEITHE HaMEpeHWEe MMETh BeIllb T ce0s1, OcTaeTCsl J0Ka3aTh
JIUILb MaTePUaTbHBINA 3JIEMEHT, TIPUBE/IsSI COOTBETCTBYIOIIME (haKThI.

Probatio... possessionis non tarn in iure, quam in facto consistit,
ideoque sufficit ad probationem, si rem corporaliter teneam (Sent. Pauli.
5. 11. 2). - Jokazamenbcmeo... B/131€HNSI COCTOUT HE CTOJIbKO B ripa-
Be, CKOJIbKO B ¢hakTe, noaTomMy /i1 4oka3aTesibCTBa JOCTaTOHYHO,
€C/M 9 MaTepuasnbHO AepXy BeLllb.

O1H (HaKThl, N3 KOTOPBIX BOZHUKIIO M Ha KOTOPHIX 0OOCHOBAHO BJIANIEHUE JIN-
114, Ha3bIBAJIMCh IOPHUCTAMM causa Possessionis, T. €. OCHOBaHMeM BianeHus. OHU
CITyXXUJTU BMECTE C TEM U JUIsl OTIpeNie/IeH!s] U BOJIEBOTO 2JieMEeHTa BJiajieHus (Ha-
MpUMEp, OPraHM3aLUsT OXPAHBI U T. I1.).

171. HeusmeHsieMOCTh OCHOBaHWA BianeHMs. B cirydasx mmepBoHAYaIbHOTO
MPHUOOPETEHNS BIIANEHWS BEIIbIO, He COCTOSIBLICH. HH B UbeM BIIAIeHNH, (aKT 3a-
BJIAZICHUS CBSI3aH, €CTECTBEHHO, C BOJIEH BJIAJETh Ha ce0s1, T. €. OCHOBAaHME BiIalie-
HUS (causa possessionis) 3aMeHsIeT Apyroe IMposiBlIeHue Boau. ['opa3no cioxHee
BOITPOC, KOIJA BlIAIeHUE YCTaHABIMBAETCS HA OCHOBAHUM KAaKUX-JIMOO coraliie-
HUI C TPEIIIeCTBYIOIIM BiIaieblIeM. XapaKTep 3THX COMIAICHUI OIpeelisieT,
TOpBAJT JIM TIOCTIETHUI OKOHYATEIbHO CBOE BJIaJIEHUE BEIlIblOo, YTOOBI BCELIEIO yC-
TYMUTh MECTO HOBOMY BJIaficHUIO (HampuMep, MpU Mpoaaxe) Wiv Hao0OpoT (caa-
ya B HaeM, B CCyly WJIM Ha XpaHeHHe). B mpuBeneHHBIX OTHOIIEHUSIX causa pos-
sessionis co3maeT Ui HOBOTO BJaesblla pPa3HOE ITOJIOXKEHWE: WIM ITUBWIHGHOTO
BJIaeNblia WIK MpocToro aepxarens (m. 166). Omnpenenusliieecss U3 OCHOBaHUM
causa possessionis MojioXeHue Biaaesblia WA JepXKaTeiss He MOXeT ObITb U3Me-
HEHO caMUM o0JiafaTesieM BellM: nemo sibi causam possessionis mutare potest —
HUKTO HO MOXET M3MEHSTh cebe OCHOBaHUs BiameHms. [lepemeHa HamepeHUs
Jiepkatesisi He MOXeT MPEeBPaTUTh €r0 BO BiIafeNblia.

TakuM 06pa3oM TOJIBKO (haKTMUECKUMU MEHCTBUSIMU TTPOTUB BiIaiesIbila Iep-
JKaTeJlb MOXET U3MEHUTh OCHOBAaHME CBOETO OTHOIIEHUS K Belll (TiepBOHAYATb-
HBIM CIIOCOOOM) WJIM YCTAHOBUTH MHOE TyTeM COIJIAILIEHUSI C BIIaesblieM (Tpou3-
BOIHBIM CIIOCOOOM).

172. Tlepenaya Bnanenus (traditio). [IproOpeTeHue BIaieHNs cUUTAETCS BCe-
I7ia epBoHavYaIbHBIM (CM. T1. 169), naxke eciu BiafieHre MepefaeTcsl OMHUM JINLIOM
npyromy. JIisi mpuoOpeTeHMsT BiladeHUsl B JIIOOOM cCllydyae TpeOyroTCsl Hauuue
y NPUOOPETAIONIETO BIaIEcHUEe OOOMX €r0 3JIEMEHTOB — animus possessionis 1 cor-
pus possessionis:

...et apiscimur possessionem corpore et animo, neque per se animo aut
per se corpore (D. 41. 2. 3. 1). - ...u npuobpeTaem mbl BAaaeHNE no-
CPeACTBOM MaTepuasibHOro 1 BOJIEBOIr0 3/1EMEHTOB, a HE O4HUM Ma-
TepuasibHbIM W11 O4HVUM BOJ1€BbIM 3J1EMEHTOM.

Si venditorem quod emerem deponere in mea domo iusserim, possidere
me certum est, quam quam id nemo dum attigerit (D. 41. 2. 18. 2).- Ec/m1
S MPUKaXxy NPoAaBLy C/IOXUTb KYrJIEHHbIV Y HEro ToBap B MOEM 0-
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Me, HECOMHEHHO, 9 YXXe B/1af1et0, XOTS BIPOYEeM 40 TEXTOP, MOKa HU-
KTO He 3axBaTUT ero.

OpnHako ecny BiIafeHue MEepeXoauT OT OHOIO JIMla K APYToMy o UX 00O~
HOMY comiacuio (TIOCPEICTBOM Tepefavyn), TeM caMbIM O0JIerdatoTcsl TpeboBaHUs
B OTHOIIEHUY COrpus POSSessionis ¥ animus possessionis HOBOTO BJIaJesbIIA.

(1) Ilpm mproOpeTeHNN MTBIKMMBIX BEIel OT TIPEXKHETO BIIaelblia C €r0 CO-
IJ1acHsl IOCTATOYHO ObLIO, YTOOBI BelM ObUIM TepeMelleHbl OTYYXIaTeieM B JIOM
TpUOOpeTaTessl 1 HAXOAWIUCh TaM T10J] OXPaHOiA.

Tlo aHamorvu cnocoboM TIepeJayd TOBApOB CUMTAIACh Iepeqada KIIoueil oT
TIOMEIIEHU, TIe HaXOMWINCh TTpoaaHHbIe ToBapbl. OHA paccMaTprBaIach KakK yc-
TAHOBJIEHUE BIACTH HAI BCEM, UTO HAXOMMTCS B 3aIEPTOM MOMEILEHUN.

Clavibus traditis ita mercium in horreis conditarum possessio tradita
videtur, si claves apud horrea traditae sunt: quo facto confestim emptor
dominium et possessionem adipiscitur, et si non aperuerit horrea: quod
si venditoris merces non fuerunt, usucapio confestim inchoabitur (Pap. D.
18. 1.74). - BnaaeHve toBapamu, C/IOXEHHbIMU B CKA3Aax, MpeAcTaB-
nigertcsriepeaHHbIM criepeaa4dero KI'IIO’-Iel?'I, ecaunnocnenHss bblnaco-
BepLueHanpucknagax. dtuMmnyTemMnoKynaTesibHeMeL/1EHHOMPNOoO-
peTtaeT u cobCTBEHHOCTb W BAIaAEHUe, eCyiv Aaxe v He OTKPOEeT
CKagos. I703Tomy €CJIM TOBapbl OKaXXyTCs He rnpurHaasiexasLunmn
rpoaasuy,jaBHOCTbHEMEQJIEHHOHAaYHeTCsBI0J/Ib3yroKyrareJis.

TpeGoBanoch, YTOOBI Iepeaaya KIHoUel MPOMCXOOWIA Iepel CKIAgaMH, YeM
MOAYEPKUBAETCS HAIMYME TOBapa — praesentia — M MOMEHT CBOOOIHOIO AOCTYIIa
K TiepelaBacMOMY OOBEKTY.

Brarogapsi mocTosiHHOMY (haKTUUECKOMY COOEVMCTBUIO MOABIACTHBIX M PabOB
PUMCKUE BIIaIEJIbLIbl MOIJIM BTN OT CBOETO JOMMIIWIIMS Yepe3 HUX OCYILECTBUTD
nepenavy.

Possessionem... adquiri per eos [servos], quos in provincia habemus
(D. 41. 2. 1. 14). - [lpuobpeTarTs... BrageHne 4yepe3 tex[paboB], koTo-
DPbIX UMEEM B MPOBUHLINN.

(2) TouHO TakKe NPY IPUOOPETCHUN BIIANCHUS HEABMXKMMOCTSIMU OT TIpeIiiie-
CTBYIOIIMX BIIAJEIbLEB TPeOOBAHUE MOJHOIO MaTepUAILHOTO OBJIAACHUST OCIa0JIsI-
JIOCh JIOMYLIEHNEM YAaCTUUHOTO OBJIAfEHMs, [IPY TIOJHOTE 3HAHUSI IJIaHA U MPaHULL
MMEHUSL.

[Non accipiendum est] ut qui fundum possidere velit omnes glebas cir-
cumambulet: sed sufficit quamlibet partem eius fundi introire, dum
mente et cogitatione hac sit, uti totum fundum usque ad terminum velit
possidere (D.41.2.3. 1). - [He cnegyet nonaratb], 470 XenaoLmi
B/1aAE€Tb UMEHNEM, OSIKEH OO0UTUN KaX bl y4aCTOK MOBEPXHOCTM:
HO JOCTaTO4YHO BOVTU Ha KaKyto-/inbo 4acTb 3TOr0 MMEHUS, TOJIb-



KO Obl OH OCTaBaJsICsi MbIC/IEHHO B HamMepeHunn, HToXo4eToBJiadeTb
M BCeM [0 caMbiX rpaHuL.

ITponaBity npy OTYYXKIEHUM HEIBMXKUMOCTH JOCTATOYHO OBLIO IOKa3aTh MO-
KyTaTeNnio TiepeaaBaeMblii yJ4acTOK C COCEAHEN OallrHM, YTOObI COBEPIIUTDH aKT Tie-
pemaym yJacrtka.

Aut si vicinum mihi fundum mercatum venditor in mea turre demonstret
vacuamgque se possessionem tradere dicat, non minus possidere coepi,
quam si pedem finibus intullissem (D. 41. 2. 18. 2). - Ecsm npu nokyrike
rpoaaBseL| NokaxeT MHE COCEAHWIA y4aCcTOK C MO€eVi GaLLIHU 1 CKaXeT,
4TO nepenaeT cBo60AHO BIaAEHWE, TO 1 HAYNHAI0 BNaaeTb TOYHO
TaK, Kak ecsv 6bl 1 000LLes rPaHnLibl.

Te ciyvaun, Korma MpeXHUI Banesell, He TiepeaaBasi peaMeTa, JIMIIb YKa3bl-
BaeT Ha HEro MpuoOpeTaTesto, MONYYWIA Ha3BaHUE «IEpelayu IJIMHHOU PyKO»
(traditio longa manu).

B npuBeneHHBIX ciTydasix 0OOMEH BOJIEU3bSIBIICHUI MEXIy BIafeIbliaMU COITYT-
CTBYET aKTy YIPOIIEHHO! Tepenaun. Ho nHorna BeIpakeHne W U3MEHEHUE BOJIU
MOTJIO TakKe TPeIIecTBOBaTh WM CJIENOBaTh 32 YCTAaHOBIEHUEM (HaKTUIECKOTO
TOCIIOZICTBA HaJl BELIbIO.

(3) MpaBo KOcTrHMAaHA MOILIO JabIie MO MyTU OOJIETYeHUs Tiepenadu Biaje-
HUS W CTATO TTOJIb30BATHCSI HATMUHBIM MaTepUaTbHBIM OTHOIIIEHEM K BEIIH, YTO-
OBl U3MEHSATH €T0 3HAYEHNE MyTeM BhIPAKEHUST COOTBETCTBYIOLIMX HAMEPEHUI CTO-
poH. OHo BBeJio traditio brevi manu — nepenadyy KOpOTKOM pyKoi (COKpaIlleHHO).
TMpexHuit nepxaTeib C COrIacusi TPEXHEro BiIajieliblia CTAHOBUJICS CaM BIIaJeb-
1eM, 9To ObIBaJI0, HAIpUMep, KOraa HaHMMAaTe b TIOKYTaJl Belllb Y HaitMomaTess.

Interdum etiam sine traditione nuda voluntas domini sufficit ad rem
transferendam, veluti si rem, quam commodavi aut locavi tibi aut apud
te deposui vendidero tibi: licet enim ex ea causa tibi earn non tradider-
im, eo tamen, quod patior earn ex causa emptionis apud te esse, tuam
efficio (D. 41. 1. 9. 5). ~MHoraa nOCTAaTOYHO Aaxe 0AHOV ros10i BOmM
cobcTBEHHVIKA, 6e3 nepenayqv BiaaeHus, 4ToObl NepeHecTy Baae-
HUe BELLbIO HAarNpuMmep, ecsv s npodam Tebe Bellib, KOTOPYIO CCyan,
wnncaanTebe BHaeM, UnnosioxunyTebsiHa coxpaHeHne. Beabxo-
751 Obl 51 U HE nepeaasn ee Tebe Ha HOBOM OCHOBaHWu [fpoaaxu], oaHa-
KO TeM caMbIM HTO 51 4OMYCKaIo HaxoxaeHne ee y Tebst Ha OCHOBaHUU
MOKYIKU, 9 .4eJ1al0 ee TBOEO.

Hapsimy ¢ 3TUM HeKOTOpble KIaCCUKU C(HOPMYJIMPOBAIM €Il OAWH CIT0COD
MpUOOPEeTEeHUsI BIIaIeHUsI, TIPU COXPAHEHWN MaTepUaTbHOIO MOMEHTA, HO ITyTeM
M3MEHEHMS BOJIEBOTO 3JIeMEHTa. DTO ObIBAIO B TeX CIIy4asix, KOIa COOCTBEHHUK
nponaBajl KOMy-HUOYIb Belllb M OMHOBPEMEHHO Opajl ee y TOKyMaTtess B HaeM,
He BBIITyCKasl BEIU 13 pyK. B cpeqHeBEeKOBOM TpaBe 3TOT CIIOCO0 TOTyYWT Ha3Ba-
Hue constitutum possessorium (ot constituere — ycTaHaBJIMBaTh).



Quod meo nomine possideo possum alieno nomine possidere: nec enim
muto mini causam possessionis, sed desino possidere et alium pos-
sessorem ministerio meo facio (D. 41. 2. 18 pr.). - Tem, 4em 51 Bageto
OT CBO€ro MeHu, 1 Mory BJiafieTb 1 Ha 4yXxoe nMs; Belb 1 He MeHS0
OCHOBaHusi CBOEro B/aAEHUS, HO MepecTalo BAafeThb v Aealo npu
MOeM COﬂeﬁCTBMMBﬂaﬂeﬂbueMﬂpyl' oro.

Ora mbicab Llensza He BeTpedaia cHavyama MOMIEPXKKW Y COBPEMEHHUKOB,
u Tait, Mapuenn u I1aBen npsiMo oTpULIAIA BO3MOXHOCTD IMPUOOPETEHUST Baae-
HMsI omHUM akToM Bou. [TozaHee OTHOLEHME U3MEHWIOCh; B ripaBe FOcTuHuaHa
ObUTM yCTPaHEHBI BCE COMHEHMUSI, M 3TOT CIIOCO0 TOTIOTHWII BUIIBI TIEPENayu.

173. CamoBoibHbIIA 3aXBaT BIaAeHnsd. boJjiee CIIOXKHBIM BOIPOC MPEACTABISII-
Csl B TeX CJIy4asiX, KOIJa BBICTYIAJO MOCTOPOHHEE JIULIO W 3aBIafeBao yYaCTKOM
B OTCYTCTBME M 0Oe3 BenoMa Biaziesiblia. CaMOBOMBHBIN 3aXBaTYMK, 11O BO33PEHUIO
ViblaHa, HACUJILCTBEHHO (Vi) HApYIIMBILIMIA CYILIECTBOBaBILEe A0 TeX IO Biaae-
HUE, OKOHYATeJIbHO NpHUoOpeTall BlaAeHe TOJIbKO B TOM Cllydae, eciiv TPeXHU
BJIaziesiell, y3HaB 00 9TOM, He OClapuBajl 3axBara, WA €CId W ocrapuBai, To 6e3
ycnexa. C Oosee ApeBHEN TOUKM 3peHUst JlabeoHa TIprM3HABaIOCh 3a TAKMM 3aXBarT-
YUKOM TOJIbKO TaliHOE BJlalieHMe — possessio clandestina, KOTopoe CTaHOBUJIOCH
Cpa3y HeleCTBUTEIbHBIM, €CIM TIPEKHUIA BIIajieNiel] OCIIapyBal €ro.

HacunbcTBeHHOE BhITECHEHUE BiIANelblia U3 3eMeJIbHOTO yJacTKa He TpeKpa-
1710 €ro BJIAJIEHUSI, €CJIM ero TOABIACTHBIM YIABAIOCh YAEPXKAThCs HA HEM.

Si quis me vi deiecerit, meos non deiecerit... per eos retineo posses-
sionem, qui deiecti non sunt (D. 43. 16. 1. 45). - Ec/m kTO-HNOYAb Ha-
CWIBCTBEHHO W3rHas MeHs, HO He W3rHas MouX [oABAaCTHbIX]... 51
YAEPXNBaI0 BIaJeHNE 4epe3 TeX, KOTOPbIE HE Oblsiv N3MHaHbI.

174. Ipuodperenme Bianenus Yyepe3 apymx. . [1prnodpereHme BnaneHst
JIOMOBJIAIBIKOM 4Yepe3 TONBJACTHBIX €My JIMI] BbITEKaJIO M3 CTPOCHMSI PUMCKON
familia. TIpuoGpeTeHre BIageHUs Yepe3 TPEThUX CBOOOMHBIX JIULL TTOTYyYWIO TIPU-
3HaHME JIWIIb B 3TOXY KJIACCUUECKON opUCTIpyaeHIMK. OIHOM U3 MPUYUH 3TOTO
SIBJISIETCST TO OOCTOSITEIIHCTBO, UTO B OTOT MEPUO KPYITHYIO POJIb B BENEHUM XO3sTiA-
cTBa Gorayeil Mrpamy BOJILHOOTIYLIEHHUKM. Per quemlibet volentibus nobis pos-
sidere adquirimus — MbI mpuoGpeTaeM Yepe3 JOOOE JIMIIO, Pa3 MbI XeJlaeM Bila-
JICTh.

3HaueHue BOJIM XO3SIMHA pn l'lpI/lO6peTCHI/II/I NNOoAYCPpKHUBaAJI ITaBemn:

Possessionem adquirimus animo utique nostro, corpore vel nostro
vel alieno (Paul. S.R. 5. 2. 1). - Mbl npyobpeTaem BnaneHne ToJib-
KO, ecav umeemM caMu BOJIIO BAaAeTh, pakTuyeckasi xe CTopoHa Biia-

AEeHVsI MOXKeT OCYLLeCTBJIATbCS NI HaMu caMyMU, UJin NMoCTOPOH-
HUMN.

TTocTOPOHHUI MOT WM HETTOCPEACTBEHHO MPUOOPECTH BliafeHUe s APYTOTO,
WIM CAENAThCsl CaM BJIaeblieM C TeM, YTOOBI IMO3Xe TMepeaaTh Belllb APYToMy.



ITprobpeTeHe BaneHHs Yepe3 MTOCTOPOHHETO MPEAIoJIarauo, YTo: a) MOCIeIHUIA
TTOMYVHWIT Belllb CBOEMY TOCTIONCTBY, 6) MMell HaMepeHHe TIPUOOPECTH BllafieHue
IUISL IPYTOTo JIMLIA, U B) 3TUM IPYTMM JIMIOM ObLIa M3bsSBIICHA BOJS TIPUOOpPECTH
BJIAJICHUE 4Yepe3 MOCTOPOHHEE JIMI0. DTO BbIPAKEHWE BOJIM MOIIO TMPEALIECTBO-
BaTh BJIAJICHUIO, B BUIE TIOPYYEHUsT TIPMOOPECTH BIIaeHUE, WIK CIIEI0BATh 32 HUM,
B BUme 0o6peHus. FOpUCThI-KITaCCUKY TIPU3HABAIM HaJIMIKE BCEX ITHX YCIIOBMIA
3a YIPaBJISIOIIMM, TTPOKYPATOPOM B Ha3HAYEHHOM €My KpYIy eI, a TAKKE 3a OTe-
KyHOM TIpH OTIEKe.

Per procuratorem adquiri nobis possessionem posse utilitatis causa
receptum est (Paul. S. 5. 2. 2). - [lo coobpaxeHnsiM none3HocTy bbi10
YCTaHOBJIEHO, YTO Mbl MOXEM NpuoBpPecTy BiafileHne Yepes rnpokypa-
Topa.

B takom ke cmbicie BbickaszbiBaics Hepauwmit (D. 41. 1. 13; D. 41. 3. 41).
3a BO3MOXKHOCTb TIPUOOPETEHMST BIaIeHMs depes Joboe cBoGoMHOe IO per lib-
eram personam KaTeropuJecky BbICKasbiBach Yibrma (D. 41. 1. 20. 2) m Mo-
nectuH (D. 41. 1. 53). Takoe 1mmpokoe 00001IeHUe OOBICHSIOCH (DAKTUYECKUM
XapaKTepoM caMoro BiajieHus1. [IpuBiieueHre TpeTbUX (TTIOCTOPOHHMX) JIUIL K TTPU -
00OpEeTEeHMIO BJIajIeHUsT ObUIO AOMYILIEHO PaHbIIe, YeM B CJIOXKHBIX MPOLIECCYaTTbHBIX
oTHomreHusIX. MiMrreparopckiie KOHCTUTYIIMA M TIpaBo FOcTrHMaHa MG 3aBep-
WM YKPETIUBIIYIOCS TIPAKTUKY.

§ 55. MpekpaweHne BnageHnsa
175. Ooume nonokenuwsi. O TToTepe BIANEHUS WMEETCST TEKCT, TPUITHCHIBae-
mblii [TaBy:

...[quemadmodum] nulla possessio adquiri nisi animo et corpore potest,
ita nulla amittitur, nisi in qua utrumque in contrarium actum est (D. 41.
2.8).-KakHukakoeBiageHne He MOXeTObITb IPUObpeTeHo MHa4e,
KakHaMepeHnemMunmMmartepmnalibHO, TaKHUKakoeBJiadeHneHeTepseT-
csvHaye, KakCyTpaToiHaMepeHUsINnpeKpaLLeHneMmaTepmaib-
HOVi CBSI3U C BeLLbIO.

Mpicib [TaBna CAMIIIKOM KaTeropu4ecku TpeOyeT TSl MOTepy BJIAICHMSI OTIIa-
JEeHMs KaIOoro M3 3JIEMEHTOB BJIAACHUsT (BOJIEBOTO M MaTepUAbHOTO), APYTUMU
CJIOBaMU, OTKa3a OT HaMepeHWsT BIaieTb M OMHOBPEMEHHOTO TIpeKpanieHusT hak-
TUYECKOTO OCYILeCTBIeH . B Takoii (hopMynrpoBke MbICIb [1aBna cyxaer moHsi-
THEe TIOTEpU BJANCHUS, TaK Kak TMpearojiaraeT akTMBHOCTb TOJBKO CaMOIO BJla-
Jeiblia. MexXy TeM JUTsl TIOTepy BJalieHHsl XapaKTePHO BJIUSTHUE psiia BHEITHHUX
0OCTOSITESTLCTB M HAMEPEHUIA TPETHUX JIULI, AEHACTBYIOIINX O€3 BEIOMa U JaXe IPo-
THB BOJIM BJIANE/IblIa.

Ecnu niepeBonuTh B TekcTe [lapia ¢ioBO utrumque Kak «OIHO U3 JBYX», TO 3TO
MPUBEJIO Obl K IPU3HAHUIO OTKAa3a OT OHOTO U3 3JIEMEHTOB IOCTATOUHBIM JIISI TI0-
TepM BJIQJEHUSI, YTO OMNPABIBIBACTCS TOJBKO B MPUBEAEHHOM BBIIIE MCKITIOUNTEb-



HOM Cclly4ae, ycTaHOBJIeHMs1 nudo animo, Tak Ha3blBaeMOro constitutum possesso-
rium.

IMpaBusibHOE yyeHHE O TMOTepe BIaACHUSI MOXXHO BBIBECTH, pasiuyasi Ciydyau
HenoOpOBOJIBHOI TOTEPU BIANCHUS, KOTAa JOCTAaTOYHO YTpaTbl (HaKTUYECKOTrO
rocroficTBa — solo COrpore, u obpaTHble Ciyyau JTOOPOBOJILHOWM YTpaThl, KOraa
TpeOyeTcsl yTpaTa BilafeHusl corpore et animo, T.e. o0oux 3jeMeHToB. Pabosia-
JeJibueckasi OpraHM3alivsl X0o3siCTBA JaBajia BianesibliaM BCe CPEelCTBa, YTOObI 3a-
niepXaTh HelOoOpPOBOJIbHYIO TOTepto BianeHusl. Cuuraioch, 4To BCe AepxKaresu,
HAaxXOIUWBIIWECS TION BIACTHIO PUMCKOTO TOMOBJIAILIKU, BCETJa OCTABATIUCH OPYIU-
SIMU €r0 BJIACTH M VUCTIOJIHUTEJISIMU BOJIU.

IMoka oHM OocTaBaIMCh BO BJIaJIEHUU BEILIbIO, OHO COXPAHSUIOCH 33 UX XO3sieBa-
Mu. ToJibko cOOCTBEHHAst HEPACTIOPSIINTEIBHOCTh X035I€B MoJlaraia KOHell X Biia-
NEHUIO.

176. HenoopososbHast yrpara Biagenuss. HemoGpoBosibHasI yTparta BiIaaeHUsT
B TOJIB3Y JIPYTOTO JIMLIA MOIVIA TIPOUCXONUTD IyTEM IJTUTENBHON MOTepU MaTepu-
JIBHOTO TOCIIOACTBA HaJ Belbto. CityyaiiHast oTepsi Belll B ONpeieIeHHOM Mec-
T€ WIM MIOMEILEHUU, OyXKIaHUe CKOTa MO OKPECTHOCTU He BJIEKIIM MOTEePU Biaje-
HMSI, TaK KaK 3TU BPEMEHHbIE IePEPbIBbI JIETKO YCTPAHSUIMCh MPU TILATEIBHOM
po3sbicke. [ToxuieHre ABMXKMMBIX BElliel TyTeM Kpaku, NoOera U yKpbIBaTeIbCT-
Ba OemIbIX paboB TMpeKpalaay MaTepuaibHOE TOCTIONCTBO Biajiesiblia, HO TAWHBIM
Iuist Hero oopazom. [IpouHoe 3aBnaneHye 3eMeTbHBIM YYacTKOM MPeKpalliaio Bia-
JeHVe TIpY NMPUMEHEHUU 3aXBaTYMKOM Hacwiivsi. OcTaBlieHUE UMEHUS Balesib-
11eM 6e3 00paboTKM 1 B MPEeHEOPEXKEHNHN TaKKe BIEKIIO TTPEeKpallieHe BIaeHUMS.

Fundi quoque alieni potest aliquis sine vi possessionem nancisci, quae
vel ex neglegentia domini vacet, vel quia dominus sine successore
decesserit vel longo tempore affuerit (Faii. 2. 51). - Kaxabii moxet 6€3
HacuansInpPUobpPeCTUBAaAEHNE TAKKE YYXUMUMEHNEM, KOTOPOETY-
CTYET, WINBCAEACTBUE HEOPEXHOCTNCOOCTBEHHUKA, U/TINMTOTOMY,
4TO COOCTBEHHUK YMPET, wan 6yaeT [0J/1roe BpeMsi OTCYTCTBO-
BarThb.

Jlenanuch MOMbBITKU JaTh W TOJOXKUTEIbHbIE MPU3HAKM OCYIIECTBISIEMOIO U
IOTOMY HE TEPSIEMOTO BIAAEHUS B OTHOLIEHUH JBUXUMOCTEN 1 HeJIBUXKUMOCTEM.
Mx nckamm B oropakMBaHUM YJ9aCTKOB, YCTAHOBJICHMM OXpaHbl — custodia, mpy-
TMMU CJIOBaMU, BO BCSIKOM JIEMCTBUU, TTOATBEPXKAAOILIEM TOCIIOACTBO Hal BEIllaMU.

Nerva filius res mobiles, excepto homine quatenus sub custodia nostra
sint, hactenus possideri, id est quatenus, si velimus naturalem posses-
sionem nancisci possimus (D. 41. 2. 3. 13). - HepBa-cbIH [c4nTan], 410
ABVDKUMbIe BeLln, 3a UCKJTIDYeHnem pa6a, roKa OHM Haxo4siTcs nog Ha-
wen OXpaHOVI, A0 Tex rop HaxoadaTcs BO BJ/iajeHnu, 1.e. rnoka Mbl MO-
XKEM, EC/INMOXENAEM, OCYLLECTBUTH ECTECTBEHHOE BJIaZIEHNE.

Taxkum 06pa30M, IJIaBHbIM CPEACTBOM COXpPAaHCHUA BJIAACHUA OT IIOTEPU CUU-
TaJIaCh XO3IMCTBEHHAS opraHmsanysa €ro oxpaHbl W OI'PpaKIACHUA. Orcro;[a BbIBO/,



YTO BCSIKOE BOOOIIE YMYIICHHE XO3IMHA C 3TOM CTOPOHBI MPUPABHUBAIOCH K €T0
OTKa3y, K IPEKPaLICHHIO BIAICHUS, U BIaACHUE JIUIIATOCh 3aIUThl. OTHOCHTEb-
HO PabOB U KOJIOHOB IOPHCTHI COOIONAIM TIPE3YMITLIMIO, YTO OHUM BCETIa SIBIISUINCh
BBIPA3UTEIIIMI BOJIM XO3SIMHA.

177. Cwmepm Bnaneibua. [1pekpallieHue BlIaneHs Beeraa HACTYIAIO0 B CIydae
CMEPTH BJIafiesTbIla, ¥ €T0 HACTCHTHUKU TODKHBI ObUT BHOBB OCYIIECTBUTDL M 000C-
HOBaTh BECh COCTAaB BJIAICHMSI B CBOEM JIUIIC.

Cum heredes instituti sumus, adita hereditate omnia quidem iura ad nos
transeunt, possessio tamen nisi naturaliter comprehensa ad nos non
pertinet (D. 41. 2. 23. pr.). - Koraa Ml Ha3HayeHbl HacnegHUKamu, KHam,
nocsie NpuHATHS HacneAcTBa, nepexoasT Bce npasa. Bnagewve oa-
HaKko He KacaeTcsl Hac, ecnn He 6yaeT 3axBa4eHO eCTEeCTBEHHbIM ry-
Tem.

178. IlpekpanieHue BIANEHHS, OCYIIECTB/ISIEMOrO Yepe3 MOCTOPOHHEE JIMIIO.
M3 o0ux npaBui npuodpeTeHus BiaajeHus yepe3 MOoCTOPOHHUX JulL paBo KOc-
TUHUAHA BbIBEJIO MpaBUia U O €ro TMoTepe B ITUX cyyasx. BnaneHue mpekpaiia-
JIOCh TP HAXOXICHWHU BElllM y ITOCTOPOHHETO JIMIIA: a) II0 BOJie Balelbla, 0)
BCJIEACTBME €0 CMEPTU U B) MPU TMOSIU BEILM.

Ecmu Bnamenelr ObUT TOJNBKO BBHITECHEH W3 BIAACHUS, TO TOCNIEIHEe COXpaHs-
JIOCh, TIOKa MOCTOPOHHUE JIIIA MPONOJDKAIM BIaieTh sl U 3a Hero. lotepst umu
BJIAICHUS BIEK/Ia 32 COOOW YTpaTy BJIaJEHUsI XO35IMHA B TOM Cilyyae, eciiv isl Mo-
CJIeIHEro ObLIa UCKIIIOUEHA BO3MOXHOCTh BO3AEHCTBUSI Ha Bellb. Koraa 3axBaTunk
OBJAJEBAT 3eMeIbHBIM YJacTKOM B OTCYTCTBUE JIMIIA, Yepe3 KOTOPOTo Biamesel]
OCYLLECTB/ISUT CBOE BII[IeHUE, TO 3aXBaTYMK CTAHOBUWJICS BIIAJIeIbLIEM TOJBKO B TOM
cllydae, ecd 9TO JIMLO, Y3HaB O 3aBJaJeHUU, TEPIIeSo ero Wik He MOIJIO BOCCTa-
HOBUTb MOTEPSIHHOTO BiiafeHusl. Eciu xxe 310 00ycloBIMBaioch 0OMaHOM WX He-
OPEKHOCTBIO CaMOTO JIMIIa, Yepe3 KOTOPOe OCYILECTBISIOCh BlIaJeHUE, TO Biajie-
HUEe COXPaHSUIOCh 3a MPEXHUM BJIalesbLEM.

§ 56. Sawuta BnapeHus

179. OOumii xapakrep BIAIeIbYeCKOil 3ammTel. BriameHve 3amuimmaiochk,
B MHTepecax TOCIOACTBYIOLIMX TPYIT HACEIEHUsI, TyTeM PEIIUTETbHBIX aqMUHUC-
TpaTUBHbBIX aKTOB Ipetopa. OOlLeii YepToii CPEeACTB 3TOil 3alUThl — MHTEPIUKTOB
(cM. . 87) ObLI0 HOPMUPOBaHUE BIAICHUSI, KaK OOIIIECTBEHHO MPU3HAHHOTO (haK-
Ta MOJIL30BAaHUM BELAMHU, W HEJOMYILEHWE BOMIPOCOB MpaBa MpU pazOoupaTesibCTBe
Je1 0 BIageHun — controversia de possessione. Hu ToT, KTo Xkeial 0XpaHUTh CBOE
BJaeHWe, HA TOT, KTO OCIIapyBaJl €ro, He MOIJIM TIPUBOAUTH ITPABOBBIX 00OCHOBA-
HUli cBomx mpeTeH3uii. [Tpupona Bragenbyeckoi 3alMThl 1 UHTEPAMKTOB OMpe/e-
JIJIach TEM, YTO OHM ObUTM TTPOAYKTOM aIMWUHUCTPATHBHOM NESITEIbHOCTU TIPETO-
pa. B manHOM ciyyae 3Ta AeATENLHOCTb HE CTaBWia cebe 3amauyd pa3pericHHst
BOIPOCOB O MPABOBOM OCHOBAHMM BJIaJIeHUsI, a OTpaHMYMBAIACh COXPAHEHUEM CY-
LIECTBYIOIIETO (haKTUYECKOTO COCTOSIHMSI, KOTOPOE OKAa3ajloch, TaKUM 0O0pas3oM,
IOPUIMYECKU 3alMUIEHHBIM. B 3TOM OT/IMuMe MOCeCCOPHOM 3allUThl OT METUTOP-
HOM, TIp1 KOTOPOI, HA000POT, BBISICHSJICS BOIIPOC O IIpaBe.



180. Bumpl Bi1aneb9ecKuX HHTEPIMKTOB. Biamenbyeckuie MHTEPIMKTHI M3Be-
CTHBI TPEX KaTeropuii:

(1) MaTepmukTel, HaIpaBIeHHBIE HA YIepKaHUe CYIIECTBYIOIIETO BIaaCHMIS —
interdicta retinendae possessionis, B KOTOPBIX 3a JIMLIOM YTBEPXKIAIOCH OCYIIIECTB-
JIeHUE BJIaIeHUs U BOCTIPEIIATUCH KaKue-JIMOO MOCsSITaTeIbecTBA Ha €10 HApyIIEHUST
JIPYTO CTOPOHOM.

(2) HTepmuKTEl O BO3BPAIEHWN HACWIBCTBEHHO WIM TailHO YTPauyeHHOTO
BIafeHus1 — interdicta recuperandae possessionis, ¢ MOMOILIBIO KOTOPbIX BBITPeOO-
BaJIOCh U BO3BPAIIAIOCH HA3all yTpauyeHHOE TaKUM 00pa3oM BiajieHUe.

(3) NaTepoukThl 00 ycTaHOBIEHUM BilaaeHMs BriepBbie — interdicta adipiscen-
dae possessionis (Harpumep, B 00JIaCTH HacAeNOBaHUS CM. I1. 268). MHTepauKThI
3TOI KaTeropuy HOCAT OCOOBIN KBa3M-BIIaIeIbIeCKU XapaKTep.

181. Interdicta retinendae possessionis. B uricio MHTEpIUKTOB, HaNpaBIeH-
HBIX Ha COXpaHeHWe W yIepKaHWe CYIIECTBYIOIETO BIANCHMs, BXOMWIM [BA:
I HemBrokuMocTeir — interdictum uti possidetis u i aqBrkuMocTeir — interdic-
tum utrubi.

®opMmya MepBoro MHTEPIMKTA TIacuia:

Ait praetor: «Uti eas aedes, quibus de agitur, nec vi nec clam nec pre-
cario alter ab altero possidetis, quominus ita possideatis, vim fieri veto».
(D. 43. 17. 1. pr.; Taii. 4. 110). - MpeTop roeopuT: «3anpeLwyaro npume-
HATBL Hacunne, — N Bripeab Bbl A4a Bnageere, Kak snageerte [teneps]
TeMu CTPOEHUSIMN, O KOTOPbIX UAeT Crop, ecsn 3TO BrageHue He
AIBNIIETCS HACWJIbCTBEHHBIM, TaliHbIM WM MPEKaPHO MOJYy4YeHHbIM
APYyr oT apyra».

CrpoeHue (hopMyJIbl 3TOr0 MHTEPAMKTA SICHO OMpenelisieT ero Xxapakrep. Ipe-
TOP MICXOIUT U3 CYILECTBYIOIIETO IOJIOXEHUs («KaK BJIajieeTe Terephb»), 3ampelia-
€T HACUJIbCTBEHHO U3MEHSTh €r0 B OyIyllleM, HO CTaBUT YCJIOBUEM 3alLUTHI, YTO-
Obl HUIMYHOE BJaieHUe He ObLIIO TOPOYHBIM C TOUKHM 3PEHUST OTHOLLIEHUI CTOPOH.

Tlait yrBepkman (4.148), 9To 1LIe/bl0 MHTEpANKTA 00 YTBEPXKICHUM BIIANCHUST —
uti possidetis — ObLIO ompeneauTh 3apaHee POJM CTOPOH B OymyllleM Ipoliecce
0 COOCTBEHHOCTH, YCTAaHOBUTb, KTO U3 CIIOPSIIIMX SIBJISUICS HEBIAMACIONIEH CTOpO-
HOM U TIOTOMY JIOJIKE€H ObUT B3SITh Ha ce0s1 poJib MCTIA, U KTO, KaK BJajiesiell, pojib
orBeturka. Ho laif cmenmBan crienctBue ¢ mpuunHoii. [lociaenHeir 6pU10 mprme-
HEHUE U3/IPeBJie 3TOT0 UHTEPAUKTA /ISl O0JIETYEHHOIN OXpaHbl BIaAEHUS MaTPULIU-
eB U 1yiebeeB Ha OOIIeCTBEHHBIX 3eMIIsix (ager publicus). Brianmenblibl 3THX 3eMenb
JI0 KOHIIA pecIyOIMK1 He MMeTM UCKOB O TIpaBe COOCTBEHHOCTH, a KOra, Tocie
111 r. 10 H. 3., MOYYUIIU €T0, TIPOAOIIKAIIM TTOJIb30BATHCSI MHTEPAMKTOM BBUIY €T0O
OBICTPOTHI U YI0OCTBA.

Hcropryecku MHTEpAMKT MO uti possidetis BO3HMK paHbllle MHTEPAMKTA utrubi
00 oxpaHe JIBMXXUMBIX Belleit. [11aBT ynmoMuHaeT nociaeaHuii B KOMEAUK, OTHOCSI-
meiicsa K 200 r. go H.3. [lo-BuaumoMy, criopsiiiyie TPUHOCUIU CIIOPHBIE BEIIU
(npuBOIMIIM PAbOB) K MPETOPY, KOTOPBI M OOBSIBISLI CTOPOHAM CBOEM MHTEPAMKT,
B KOTOPOM OOBIYHO O0eILal MTPU3HATH BaJeHUE 33 TEM M3 HUX, KTO TIPORJIAzIEN Be-



IIBIO 60J'H)I.HY}O 4acCTb ITOCJICOHETO roia. q)OpMyJ'Ia 3TOro BTOPOIro MHTEPAUKTA IJia-
cuia:

Praetor ait: «Utribi hic homo, quo de agitur, maiore parte huiusce anni
(nec vi nec clam nec precario ab altero) fuit, quo minus is eum ducat,
vim fieriveto» (D. 43. 31.1.pr.; [an. 4. 160). - [lpeTop roBopuT: «3anpe-
Laro NPUMEHSITb Hacuve: MPOTUB TOMO, Y KOro U3 AByX 3TOT pao,
0 KOTOPOM VAET Criop, rMPobbi1 60/bLLYIO YACTb 3TOr0 roaa, He by-
Ay4n caM HacubCTBEHHO, TAMHO WIIN MPEKAPHO OTHSIT APYIrM, 4TO-
O6bl TOT OTBEJN €ro kK cebe».

IlepBoe cioBo 3TOrO0 MHTEpAMKTA — utrubi (rae U3 ABYX, Y KOTO U3 IBYX) ITO-
Ka3bIBaeT, YTO OH OXPAHSUI He HAJIMYHOE BJIaficHWE BO BPeMsl U3IAHUSI UHTEPAVK-
Ta, a TO BJIaJicHUE U3 JBYX MPETCHIYIOIIMX Ha HEr0 CTOPOH, KOTOPOE MPOIOJIKa-
JIOCh OOJIBIIYIO YacTb ITOCJIETHETO TOia, CYWTas OT W3NAHWS WHTEPIUKTA.
INoGexxnaeT Biamenel, B IoMe KOTOPOrO TUITMYHBIN MpeaMeT criopa (pad) mpoObLT
BO BJIaJieHUM GOJTbIlIe BpEMEHU, YeM Y IPYToii CTOPOHBI. B cuiie ocTaetcs ycioBue,
YTOOBbI OOJIee TIPONOIKUTENILHOE BlIaJeHUE He ObUIO MOPOYHBIM IO OTHOUICHUIO
K Oojtee KopoTkoMy. Ecii ke mMena MecTo Takasi TTIOpOYHOCTh M BIaieHne pabom
HaxXOIWJIOCh B PyKaX BUHOBHOW CTOPOHBI, TO MPETOP paspelian rMepBoMYy Baaeb-
Iy «OTBECTU ero K cede B 1om». Interdictum utrubi ocyiiecTBiIsI TaKUM 00pa3oM
(byHKIMIO BO3BpAallleHUsT YTPAYeHHOTO BJIaACHUH, T.€. PeKyIepaTopHyto. B mpase
FOctuamana 3to neiictBre interdictum utrubi 6bUTO OTMEHEHO, W OH OTJIMJAJICS OT
interdictum uti possidetis TOIbKO 0OBEKTOM.

O6a nHTepnrKTa 00 yaepsKaHUW BiiageHus [aii Ha3bIBaeT elle 3alpeTUTeTbHBI-
MM — prohibitoria, Tak Kak B (hOpMyJIaXx 3TUX UHTEPAUKTOB COAEPKAIOCH ITPETOP-
CKOe 3arpellieHue MpUMeHsITh Hacuire — vim fieri veto, HarpaBJieHHOE MPOTUB
CYILIECTBYOLIETO (haKTUUECKOTO TMOJIOXKEHUs 1 JINIa, ocyliecTsistolero ero (Iaii.
4. 142). OH xapakTepu3yeT UX TaKKe Kak IBycTopoHHMe — duplicia, Tak Kak B HUX
TpeTop oOparajics K 00eMM CTOPOHAaM M OTOBOPKOI O HE3allUTe MOPOYHOTO BJia-
JIEHUsI, YTPOXaJl BUHOBHOI CTOPOHE, BMECTO 3alllUThI, rotepeit BiaaeHus (Taii. 4.
156). Do ABYCTOPOHHEE NEHCTBUE MHTEPAMKTOB COOTBETCTBOBANIO XapaKTEPy Blla-
CTH TipeTopa (MMITepHiA).

182. Interdicta recuperandae possessionis. Bropyio rpyriry Biaameb4ecKux
CPEJICTB 3alIUTHI COCTABIISUTA PEKYITepaTOpHble MHTEpAUKTHL. OHM comepXaau yc-
JIOBHBIU MpHKa3, 0OpallleHHbIN TOJIbKO K OJHOI CTOPOHE, KaK OTBETYMKY, TTIOYEMY
lait B MpOTUBOMOIOXXHOCTH IBYCTOPOHHUM WHTEPIMKTAM TIEPBOIl TPYIITbI HAa3bl-
Baet ux npoctbiMu, simplicia (Fait. 4. 156). [puka3 comepkai MpearnucaHue npa-
BOHAPYILINTETIO0, aKTUBHOMY HaCWJIBHUKY BO3BPaTUTB (restituere) moTeprieBIIeEMY
HETIPaBOMEPHO OTHSIThIE OOBEKTHI. B 2Ty rpymmy BXomwiu aBa UHTepauKTa: de vi
u de precario.

HacunbcTBeHHOE BBITECHEHME U3 BJIaJIeHUsT 3eMeJIbHBIM YJacTKOM JaBaio U3-
rHaHHOMY (Vi deiectus) B TeyeHMe roma mpaBo Tpebosath interdictum di vi o Boc-
CTAaHOBJIEHUM BIIAEHUs, KpPOMEe ClIy4yaeB, KOrma rocjieaHee ObUIO OMOPOYeHO
OOBIKHOBEHHBIM HacWiIMeM — Vis cottidiana caMoro mpocsiero 3aiiuThl. DToMY
00BIKHOBEHHOMY Hacuiuio Bo II-1 BB. 10 H.3. CTaiM TPOTUBONOJIAraTb BOOPYKEH-



Hoe vis armata 1 ¢ MoMOLIBIO IPUBENEHHBIX pados, hominibus coactis, — uacroe
SIBJIEHUE B BIOXY PaOCKUX BOCCTAaHWIA, PEBOJIOLIMIA U pa3rapa 6OpbObl TPYIMI BHY-
TPU TOCIIOACTBYIOILIEH paboOBIaneTbuecKoil Bepxylliku. [IpeTopbl MpenocTaBisuiv
3aIIMTy MEHee OIaCHOMY TSI OOIIECTBEHHOTO CITOKOMCTBUS BIIANENIbITy 1, HEe 00-
paiias BHUMaHMsI Ha €ro OOBIKHOBEHHOE HaCWIWE, JaBali MHTEPIUKT TPOTUB
KBaIM(ULMPOBAHHOIO HacuJibHUKA. Ko BpemeHu ['asg mamMsith 06 3T0i1 06CTaHOB-
Ke yTpaTiach, 1 OH MOTMBUPYET TaKoi xapakTep nHTepnukTa (Iait, 4. 155) peak-
IMel TPOTYB AMKOCTH M KPaWHOCTM BOOPYKEHHOTO HACWIWS — propter atroci-
tatem delicti.

Tekcr uHTepaukTa nepenaH ['aeM:

Reciperandae possessionis causa solet interdictum dari, si quis ex pos-
sessione vi deiectus sit nam ei proponitur interdictum cuius principium
est «unde tu ilium vi deiecisti» per quod is, qui deiecit, cogitur ei
restituere rei possessionem, si modo is, qui deiectus est, nec vi nec clam
nec precario ab eo possideret namgue eum, qui a me vi aut clam aut pre-
cario possidet, impune deicio ([aii. 4. 154). - uTepaukT o Bo3Bpalile-
HUW BNaAeHWs1 00bIYHO AAETCS, EC/INKTO-HNOY AL OYAeTHACU/IbCT-
BEHHO BbIrHaH 13 BJ1aJ€eHWs; Beb eMy ripeasiaraetcs MHTepPauKT,
Ha4asio KoOToporo rriacurt. «oTkKyda Tbl HACWJIbCTBEHHO BbIrHasi
ero», ¢ MoOMOLLbIO KOTOPOIrO TOT, KTO BbIrHaJ1, BbIHYXAaeTCsl BOC-
CTaHOBUTb €MY B/1afIEHNE BELLbIO, €CJIN TOJIbKO TOT, KTO OblJ1 Bbl-
rHaH, [cam] He Bnaaes 0T Hero BeLLbio HU HACUIIbCTBEHHO, HUTAMHO,
HUnpekapHo. Beabsibe3HakazaHHON3IrOHSIIO TOro, KTOBIaA€eToT
MEeHSIHACUIbCTBEHHO, TN TaHO, NJINTPEKaPHO.

HcrioM, sSBisiics BCSIKUA, KTO yTpaunBal, BCIEICTBAE HACKIIMS, IOPUINYECKOE
BJIaJIeHUE 3eMeJIbHBIM YJacTKOM, a OTBETYMKOM, KTO BBITECHWJI MCTLIA, HE3AaBUCUMO
OT TOTO, COXPAHSUTOCH JI BJIaJeHME 3a HUM WIM OH IIepecTaBall yXe BianeTb. 1pe-
TBU JIM1IA, TIOTyYaBIlie HACWILCTBEHHO OTHSITOE UMEHUE, HE TOIeXaTu JeVCTBUIO
uHTepaykTa. OTBETYMKY NPEANUCHIBAIOCh BO3BPATUTh BIIAJCHWE M BO3MECTHUTh
YObITKM. HacuibCTBEHHOE OTHSITHE TPETHUM JIMIIOM B MHTEepecax Apyroro, 6e3 ero
TIOpYYEHUST WIA COIJIacHsl, BJIEKJIO OTBETCTBEHHOCTh MHHWIIMATOPA BBITECHEHMS 3a
BCE, UTO eMy JocTaloch. B ciyyae momoOGHOro mopydyeHus] WM COIJiacusi, NaBIIMiA
€ro CUMTAJICS CaM COBEPIIMBIIMM HacUJIME.

B npaBe FOctuHuaHa Bo3pakeHUE O MOPOYHOCTH BJIANEHUSI BOOOILE HE 0Ty~
cKajioch, U interdictum de vi AeiicTBoBas HEOrpaHWYEHHO B TeueHue roga. Psoom
nosiBuicsa interdictum momentariae possessionis, A€HCTBOBaBLUMIA B TeUYEHUE
30 sieT B MOJTb3y OTCYTCTBOBABIIIETO BJafie/iblia B JIMIIE BCEX €ro 3aMeCTUTENel U na-
JKe BCSKOro rpaxaaHuHa (interdictum populare) mpoTUB TOro, KTO B JaHHBIA MO-
MEHT BJIaJIeN, XOTs Obl M HE HACUJIBCTBEHHO, UMYIIECTBOM. OHO TMOUIEXUT HEMEI-
JIEHHOMY BO3BPAILIEHUIO.

Jl1s1 Bo3Bparta ABMDKUMBIX U HENBKUMBIX BeIllel, MpeloCTaBIeHHBIX BO Bpe-
MEHHOE TIOJIb30BAaHUE 10 BOCTPEOOBaHUS, CIYXWI WMHTepAMKT de precario —
O MPEKApHOM BIafAcHUN. [1aBunii B mpeKkapuil BellM UCTEL, UMEJT TO MPEUMYLIECT-
BO, YTO TIPMKa3 O BO3BpaTe HE COIEepKaJl OTOBOPKU O TTOPOYHOM BJIaIEHUH, a I10-



TOMY ObLT AEMUCTBUTENBbHBIM U MPU HEIOCTATKaX BIJIAJEHMSI CAMOTO ITPOCSIIETo 3a-
LLIUTHL.

Ait praetor: «Quod precario ab illo habes aut dolo malo fecisti, ut
desineres habere, qua de re agitur id illi restituas» (D. 43. 26. 2. pr.). -
lpeTtop roBopuT: «HTO Thl UMEELLL OT HEro, B KA4YECTBE rnpekapus,
WM YEM 110 3/1I0MY YMbICJ/TY NepecTasl BAaAETb 1 0 HeM UAET Criop,
TO Tbl eMy BO3BPATHULLIb».

OTBETYMK TI0 STOMY MHTEPAMKTY OTBEYAJT U B 3TOM CJIydyae, €CId OH YMBIILICH-
HO TIepecTall BIIaIeTb OOBEKTOM TIpeKapysl, T.e. ObUT He HeMCTBUTEIEHBIM, a (hUK-
TUBHBIM BJafesbleM — fictus possessor.

§ 57. BnapeHue npasamu

183. Kpome HermocpeIcTBEHHOTO BIaIeHUS BEIbIO, BO3MOXHBI ObUTM CITydan
MaTepHUAILHOTO OCYILIECTBIEHMS TpaB Ha yyxXue Bely — jura in re aliena (11. 216),
HarmpuMmep, TIPOXON T0 YyKOMy Y4YacTKy, TOJIb30BaHUE IUIONAMU YYKOU BelllH,
¥ TIPUTOM TIOCTOSTHHOE JJTUTEJIEHOE OCYILIECTBIICHUE BIIAIECHMsI, HO B OrpaHHYEH-
HOM 00BbeMe. PYMCKIe I0pHCTBI TOIMYCKAIN BIaAeTbIeCKYIO 3alllUTy 3THX OTHOIIIE-
HUIA, Ha3bIBasg WX «KakK ObI BIaIeHWeM TpaBoM» — iuris quasi possessio (D. 8. 1.
20). KoHeuHo, 3TO ObIJIO OTCTYIUICHHE OT TIEPBOHAYATEHOTIO YYSHUST O MaTepraib-
HOCTY BJIAICHUSI, HO OHO OIpaBIbIBAJIO NpPHMEHEHUE BIaleIb4eCKOM 3alluThl
B 00J1aCTH TIpaB Ha YyKMe BEIIW 1 3aTeM ObLIO MCITOJIb30BaHO NPU PELCTIIIANA PUM-
CKOTO TIpaBa HOBBIMM 3aKOHOIATETLCTBAMI.



I'nasa 16
ITPABO COBCTBEHHOCTHU

§ 58. NoHaTue co6CTBEHHOCTHN

184. Tlpoucxoxnenue cobcrBenHocTH. [TpaBo cOOCTBEHHOCTH BO BCSKOM CH-
CTeMe TIpaBa SIBISIETCS LEHTPAJIbHBIM ITIPABOBHIM HHCTHTYTOM, IIPEIOIpPEAeIsIO-
MM XapakTep BCEX APYTMX MHCTUTYTOB YaCTHOTO TpaBa (IOTOBOPOB, CEMbH, Ha-
cnemoaHus). Kmaccmueckas pumckasg CcOOCTBEHHOCTb ObIIa  BBICHIAM
IPOSIBICHMEM TOCIIOACTBA JIMLIA Hafl 3eMileii M pabamu. OmHAKO BbIpaOOTKA IOHS-
THS TIpaBa COOCTBEHHOCTH MPOMCXOAWIA BeChbMa MEIJIEHHO.

B nmoximaccuyeckoe BpeMsl He CYLIECTBOBAJIO OOIIETO OIpeeeHUs] COOCTBEH-
HOCTH, a IaBaJoch MePEYNCIeHNE OTNCIbHBIX TIOJJTHOMOYMI COOCTBEHHMKA, KOTO-
phIe BeIpaXaanch cioBaMu uti frui, habere, a Takke possidere; mpm 0000IIEHNN
BCEX 3TUX OTHENbHBIX OMpeNeNeHUI YacTHas COOCTBEHHOCTb He 000C00siIach
elle oprucTaMu oT BaageHus (. 161 u ci.).

C obpa3zoBaHMEM PHUMCKOTO TOCYIapcTBa, BOKPYT 3€MJIM, IpUHAIUIEXaBIIE
TOCYapCTBy, Bpallagach BCS BHYTPEHHsIS UcTopusi pecnyoiuku. [ocynapcTBo Ha-
JeNSI0 BceX TpaxgaH B HACHeNCTBEHHOE II0Jb30BaHME OBYMSI IOTEpaMM 3eMJIM
(heredium). bmaromapsi HempephIBHBIM 3aBOCBAHMSIM M PACIIMPEHUIO PUMCKOIA
TEPPUTOPUY, 3eMETbHBIN ToCynIapcTBeHHBIN (oHm (ager publicus) cranr maBaTh ro-
CyIapCTBY BO3MOXHOCTb MPEAOCTABMATh CBOMM TpaXiaHaM OOLIMpPHbBIE TPOCTPaH-
ctBa. Bepxyiika paboBianebyecKoro Kjiacca MIMPOKO I0JIb30BaNach STUM JUIS 3a-
XBaTa OTPOMHBIX TIPOCTPAHCTB 3eMJIM. Bo3HUKIIIee TakKuM 00pa3oM 3eMyIeBIanecHIe
MMeJI0 IOPUINYECKHi XapakTep MyOJMYHOrO TPENOCTaBICHHS 3eMJIM B MOJb30Ba-
HUe OTICIBHBIM YIeHaM PUMCKOI o0IuHEL. B arpapHom 3akone 111 . 1o H. 3. oHM
MOCTOSIHHO Ha3bIBAIOTCS CTAaphIMK Blajie/ibllaMi — vetus possessor. M3 aToro Bia-
JEHMSI Pa3BWJIOCHh MPABO YaCTHOM COOCTBEHHOCTH HA 3€MIIIO, MPEIOCTaBICHHYIO
TOCYIapCTBOM TIEPBOHAYATHLHO JIUIID B TTOJTb30BAHUE.

185. B npeBHelineM mpaBe He ObLIO CMENMATBHOTO TEPMUHA sl 0003Haye-
Hus cobcTBeHHOCTU. BecbMa mpeBHMid TepMuH dominium (oT miarona domare —
YKpOIL[aTh) O3HAYANl «TOCTIONCTBO» M MPUMEHSJICS KO BCEM CITydasiM, KOrja Kakasi-
HUOY/b Belllb HAXOAWIACH B UbEi-TMOO BIACTH, MPUMEHSIICS KO BCEMY TOMY, UTO
HaXOOUTCS B X03s1iicTBe, B JoMe (domus). [lomuepkuBas OpEBHOCTb COOTBETCTBY-
IOIIMX OTHOLICHWH, pUMJISTHE TIPUOABIISUTM K 3TOMY TEPMMHY CCBUIKY Ha IIPaBo OfI-
HOTO M3 IPEBHEMIINX PUMCKUX TUIEMEH, KBUPUTOB, U TOBOpuIM «dominium ex iure
Quiritium». OTHOIIEHUS COOCTBEHHOCTM OOHMUMATUCh STUM TEPMUHOM Hapsmy



C IPYrMMU OTHOLLIEHUSIMU TOCIIOACTBA Han Belamu. JIumib ¢ [ B. H.3. I0pUCTBI Ha-
YaJIM ITOCTENIEHHO OrPaHNYMBATh 3HAUeHre TepMUHa dominium, HO ¥ Toroa OH Bce
ele obo3Havas 0osee IMMMPOKUI KpPyT sIBJIeHUi, YeM cobcTBeHHOCTh. FOman (11 B.
H.3.) ynorpebmsger TepMuH dominium a1 HaMMEHOBaHHUs BOOOILIE IIpPaB Ha
Belllb — in rem; Belllb, HA KOTOPYIO CYIIIECTBOBAJIO MTPaBO, Ha3bIBAIACh proprietas,
a caM 4YacTHbI coOCTBeHHUK — dominus proprietatis. B KoHlLie Kiiaccuueckoro re-
puona (III B. H.3.) pa3paboTKa YaCTHOIPABOBOTO ITOHATHSI COOCTBEHHOCTH ObLTa
3aBeplleHa, W OOBIMHBIM O0O03HAYEHWEM IS COOCTBEHHOCTU SIBJISIETCSI C 3TOTO
BpPEMEHU TEpMMH proprietas. DTOT TepMUH 0003Ha4Yall COOCTBEHHOCTb, KaK 0CO00
XapaKTepHOe OTHOIIIEHME TOCIOACTBA HaJl BelllaMH, Bbiciliee cpemr apyrux. Kak
TaKOBOE, OHO MOIJIO MPOJOJDKATECS 0e3 (haKTUUEeCKOTO OCYIIECTBIEHHUST KaK rojioe
npaso — nudum ius.

CoOCTBEHHOCTh OTKpPbIBAJIa HOCUTEJIIO 3TOTO TpaBa BCECTOPOHHIOK BO3MOXK-
HOCTb TTOJTb30BaHUSI M PACTIOPSDKEHUM BELIbIO (OTUYXIeHUE, OOpeMEHEHUEe) U UC-
KITIOYayia BMEIIATEILCTBO BCEX TMOCTOPOHHMX JIMII B c(hepy TOCIIOACTBA YaCTHOTO
cobcTBeHHUKa. 1o ycTaHOBIEHHOMY ellie B KBUPUTCKOM ITIpaBe MpaBUIy, OHa 00Jia-
Jlajia CriocOOHOCTHIO BOCCTAHAB/IMBATHLCSI BO BCE TOJTHOTE TIO OTIAJCHUN YCTAHOB-
JIEHHBIX COOCTBEHHMKOM OTpaHMYeHMi cBoero mpasa (ius recadentiae) u pacrpocT-
paHsuIach M Ha BCe MaTepUallbHble MPUpPAILEHMs Bel (Omnis causa), KeM Obl OHU
HU ObUM creyiaHbl. [1o ToMy ke KBUPUTCKOMY TIpaBy, BCE YYAaCTKM M TIOMECTbsI Ha
uranuiickoi 3emiie (in solo Italico) ObUTM U3BATHI OT 3eMEJTBHOIO OOJIOXKEHUST (eEMy
oHU TronBepraich Toibko ¢ 11 B. H.3.). TToaToMy Kmaccudeckast 10pUCTIPYIEHIINS
TMOHMMaJIa COOCTBEHHOCTh KaK HEOTPAaHWMYEHHOE W MCKITIOUUTETHHOE TIPABOBOE TOC-
TTOJICTBO JIMLIA HaJl Bellblo, KaK MpaBo, CBOOOTHOE OT OrPaHUYEHUI 110 CAMOMY CBO-
€My CYILIeCTBY U abCOTIOTHOE IO cBoeil 3amuTe. B npaBe KOctuHMaHa oHO 0603Ha-
4aJIoCh YK€ KakK IOJTHasl BIACTh Hall BElllblo — plena in re potestas.

Cum autem finitus fuerit ususfructus, revertitur scilicet ad proprietatem
et ex eo tempore nudae proprietatis dominus incipit plenam habere in re
potestatem (D. 1.2. 4.4). - Kor,aa xe y3y@pyKT NpekpaTuTcs, OH, pa-
3yMeeTcs, BO3BpaLlaeTcs K COOCTBEHHOCTU, U C 3TOr0 BDEMEHU
COOCTBEHHWK ro/10/ COOCTBEHHOCTY HAYMHAET 10J1b30BaThCS 10/1-
HOVI B/1aCTbIO Ha/ BELLbIO.

IpH3HAHHBIN KJIACCUKAMU M 3aKPEIUIEHHBINA 3aKOHOM IIPU3HAK ITOJIHOTHI TOC-
TONICTBA COOCTBEHHMKA BBI3BIBANI, OHAKO, €IE Y KJIACCUKOB ITOIBITKY Pa3IOXHUTh
colepxaHue COOCTBEHHOCTH Ha ero cocTaBHble yact. Tak, [laBen cumtan, 4yto
MpaBo TOJIb30BAHUS U M3BJICYEHUs TUIOHOB (ususfructus) cocTaBiIsIeT CYIIECTBEH-
HYIO 4acThb cobcTBeHHOoCTH, pars dominii (D. 7. 1. 4). Ero coBpeMeHHNK 1 aHTaro-
HUCT YJIbITMaH OTOPAchIBAI BCSKME IOIBITKM YACTHBIX TMEPEYMCICHUI CcocTaBa
COBCTBEHHOCTH M HACTAMBAJT HA €IMHCTBE IOCTIONCTBA COOCTBEHHUKA M BCEOOIIIHO-
CTH COIEPXKaHMsI €0 IpaBa.

§ 59. OrpaunueHns mpasa CO6CTBEHHOCTH
186. ITonsTHe orpaHMyeHyii MpaBa coocTBeHHOCTH. OrpaHUYEeHMsI ITpaBa coo-
CTBEHHOCTH, B OCOOCHHOCTH 3eMEJTbHOM COOCTBEHHOCTHU, CYIIECTBOBAIN C IPEB-



Heimmx BpeMeH. [1py Menkoii 3eMeIbHOM COOCTBEHHOCTH SKCIUTyaTalsl yyacTKa
4acTo BbI3bIBaJla HEOOXOAMMOCTb B MCIOJIL30BAHMU COCEHEro yJacTka (Hampu-
Mep, OpaTh BOMy Y coceia TIPY OTCYTCTBUM CBOEro MCTOYHMKA). [lyreM 0coObix
OPUINYECKUX CIEIOK CTa 0(OPMIISITH B 00JIACTH CEJIBCKOXO3SMCTBEHHBIX, a T0-
TOM U TOPOJACKMX OTHOIIIEHHWII MpaBa Ha YyXyl0 COOCTBEHHOCTb, Ha3BaHHBIE Cep-
BUTYTaMU, TaK Kak, MO yYEHHIO PUMCKHX IOPHUCTOB, COOCTBEHHUKY CBOSI Belllb HE
cnyxut (res sua servire non potest), T. €. COOCTBEHHMK He MOT ObITh HOCHUTEJIEM
JIPYTOTo TipaBa Ha CBOIO BElllb, HO OH MOT MPEIOCTaBUTh TAKOE TPaBo APYTUM, BOC-
MPUHUMAsSI 3TO KaK HEeKylo CIyxOy (servitus) cBoeit Bemm (1. 217). Kpome Toro,
00OBIYHOE MIPABO U 3aKOH, a B AAbHENIIIEM U MTPETOPCKOE MPaBoO, BO MHOTMX OTHO-
LIEHUSIX CY3WIM CBOOOTHOE OCYILLIECTBIEHUE MpaBa COOCTBEHHOCTH MO COOOpake-
HHUSIM «O0IIIEro O1ara» ¥ B MHTepecax oIpee/IeHHbIX YaCTHBIX JIUII, TIPEUMYIIIECT-
BEHHO coceneil. B mMmmepaTropckylo 310Xy ITOHSTHE COOCTBEHHOCTU OBLIO
IOpYCTaMU YTOHYEHO Y TIOHUMAJIOCh KaK MpaBo MO CYIIECTBY CBOOOAHOE. OrpaHu-
YyeHUs TpeboBaI Beeraa ocoOblX 000cHOBaHMIA. OTCioNa BbITEKAIM BaxKHbIE MO-
cnenctBusi. CoOCTBEHHUK He 00s13aH ObUT I0Ka3bIBaTh CBOOOMY CBOEH COOCTBEHHO-
CTM — cBoOOJa 3Ta Npe3lcMUpOBaNach; HAoOOPOT, BCSIKOE OTPaHUYEHUE
COOCTBEHHOCTH JIOJDKHO ObUIO ObITh JoKazaHo. C oTmameHueM 10 KaKUM-Ju0o
MPUYMHAM OTpaHMYEHUI BOCCTAHABIMBAIACH CBOOOIA COOCTBEHHOCTH ITOJIHO-
cteio. M, HakoHell, COOCTBEHHMK HE MOT MMETh Ha CBOIO BElllb HUKAKUX MHBIX
paB, KpOMe COOCTBEHHOCTH, U €CJIM K HEMY TIepexoauiia B COOCTBEHHOCTD Belllb,
Ha KOTOpYIO paHbllle OH UMeJ KaKre-HUOYIb OrpaHUMYEeHHbIE 1TpaBa, TO OHU Mpe-
KpalllaIiCh, PACTBOPSISICh B €T0 MpaBe COOCTBEHHOCTH.

187. OrtnenbHble orpanmyennsi. 3aKOHHBIE OrPaHMYEeHUsT COOCTBEHHOCTH ObLUTU
BBeZIEHBI ellle 3akoHaMu XII Tabauil u B HOBeiillelt JuTeparype Ha3BaHbl Jeraib-
HbIMU cepBUTyTaMU. Cioa OTHOCUJIMCH YeThIpE:

(1) CobcTBeHHMK y4acTKa 00s13aH JIOITyCKATh HAa CBOI yJ4acTOK uepe3 JIeHb coce-
Jia 11 coOMpaHKsl TUIOOB, MalaloLMX C AePEBbEB, PACTYLIMX HA yYacTKe cocela.

(2) IepeBemmBaHMe BeTBel nepeBa M TiepepacTaHKie caMoro JiepeBa Ha COcel-
HMI1 y4aCTOK JAI0T COOCTBEHHUKY 3TOTO MOCJIEAHETO MPAaBO CAMOMY Cpe3aTh CBU-
carone 10 15 ¢yToB BeTBU WM CpYOUTH IEPEBO, €C/IM ITOIO HE CAEIAeT COCel.

(3) CobcTBeHHUMK He 00s13aH TepIieTh HAICTPOMKY cocela Hall TPaHMIIeH CBOe-
IO y4acTKa, PaBHO KaK U BBIISTYMBAHUE CTEHBI Oojiee, 4yeM Ha ToJjidyra.

(4) ColGeTBEHHMK 06S3aH OIYCKATh 3a ONPEIETIEHHOE BO3HATPaXIECHKE IPO-
XOJI Uepe3 ero y4acToK K OKa3aBIIMMCS HA HEM MeCTaM MOrpeOeHus.

§ 60. O6wasa coO6CTBEHHOCTb

188. MckmounTenbHBIN XapaKTep IpaBa MoOYyKIal I0pUCTOB CUYMTaTh HEBO3-
MOXHBIM CYIIIECTBOBaHME IpaBa COOCTBEHHOCTH HECKOJIbKUX JIMII HA OHY U TY K€
Bemb. OMHAKO U JOTOBOPHAS TIPAKTHKA TOBAPUIIIECKUX COSTUHEHUIN 1 COOBITHS,
HE 3aBHCAIINE OT BOJIM OymylIMX YJYaCTHUKOB, HallpyMep, TP COBMECTHOM Ha-
CIICIOBAHMM, CO3IABAIM IOJIOXECHMSI, KOrIa HyXXKHO OBUIO OIPEIeUTh B3aUMOOT-
HOILICHMSI JIULI, U3 KOTOPBIX KaXIOE MPUTSI3a/I0 Ha IPaBO COOCTBEHHOCTH Ha BEIllb
Hapsiay ¢ apyrumu Juniamu. JdpeBHuil kinaccuk KB. Myuuit CiieBosia BbIIBUHYT

1201 (S10) CO6CTB€HHOCTI/I MHOTMX JIMI] Ha OJHY BC€IIb B MACAJIbHBIX JOJIAAX — pars pro
indiviso (D. 50. 16. 25).



Bornee HOZ[p06H0 OCTaHaBJ/IMBACTCA Ha 3TOM BOIIPOCE ueﬂb3-Cb‘H.

Celsus filius... ait duorum, quidem in solidum dominium vel posses-
sionem esse non posse: hec quemaguam partis corporis dominum esse,
sed totius corporis pro indiviso pro parte dominium habere {D. 13. 6. 5.
15). - L{enib3-CbIH... rOBOPUT, YTO HE MOXXET CyLL|eCTBOBaTb COOCT-
BEHHOCTYU nau €N1aBeHUs AByX nL B LI€JIOM: M HUKTO He SIBASeTCS
COOCTBEHHUKOM 4YacTu npegmMeTra, HO UMEeT COOCTBEHHOCTb Ha
4acTb BCero Hepa3f[eJsibHoro LeJsioro.

Llenb3 momuepkuBai, 4T0 MICaNbHBIE YaCTH TIOCTHTAIOTCS OONee CO3HAHKEM,
yeM (pU3MYECKU, a TIOTOMY BBIIBMHYJ WIEI0 OJIHOBPEMEHHOIO CYIIIECTBOBAHUS
M COOCTBEHHOCTH Ha BCIO BElllb B HEpa3leJbHOCTH, M COOCTBEHHOCTH Ha OTpeie-
JIEHHYIO €€ J0JI10, MPpUHAMLIEKAIIYI0 KaKIOMY M3 OOIIMX COOCTBEHHUKOB.

O611Me COOCTBEHHUKM MMEM TPaBO COBMECTHOTO BJIANEHUSI U IOJb30BaHMS
Belbio. [11omapl mprodpeTaiuch UMM TOXe B UaealbHbIX YacTsx. Ecau monb3oBa-
HMeE BeIIbIO0 BBIXOIWIO U3 PaMOK OOBIKHOBEHHOTO TIOPSiIKa, TO TPEOOBAJIOCH COTJIa-
cue Beex (D. 2. 22. 7. 1). dyisg npuHATAS HEOOXOAMMBIX MEpP K COXpaHEHUIO BEIIU
KaXIblii y4aCTHUK MOT TpeOOBaTb COIIAcHsl OCTAbHBIX YYaCTHMKOB. Kaxmblit
YYAaCTHUK MOF OTYyXIaThb MU OOPEMEHSITb CBOIO JOJIO B OOl COOCTBEHHOCTH.
B a10i11 e mosie OH MOT 3alIUIIATh CBOE MPaBO MPOTUB TPEThUX JULl. OTHOILIEHUS
00IIMX COOCTBEHHUKOB MCTOYHMKAMU XapaKTePU30BAIMCh KaK OTHOILICHUS JIUII,
KakK Obl B3aMMHO CBSI3aHHBIX MEXJTy COOOI COTJIallleHreM, IakKe eCIi OHU Tornana-
JIM B COCTOSIHUE OOIIHOCTU CilyyaiiHO. DTa OOIIHOCTh Ha3blBaJaCh cCOMMUNIO in
quam incidimus — OGIIHOCTb, B KOTOPYIO, MBI BIIAZaeM, T.€. CIy4aiiHas; OTCIoma
Ha3BaHMe communio incidens.

Pa3BuBaBIIMiicS MHIMBUIYATM3M TPOM3BOICTBEHHBIX OTHOILIEHUIA CIIOCOOCTBO-
BaJl 00pBOE MPOTUB KOJUIEKTUBHBIX (DOPM COOCTBEHHOCTH, M PUMCKUE IOPUCTHI IIPO-
BO3MJIACKJIM JIBA TIPABOMOYMST 00X COOCTBEHHUKOB: MPaBO BOCIIPEILEHMUST JIIOObIM
13 YYaCTHUKOB aKTOB PACMOPSDKEHHMSI CO CTOPOHBI APYIMX U MPaBO KaXkIOrO ydyacT-
HMKa TpeOoBaTh paszesna obIeli COOCTBEHHOCTH (KpOoMe TeX CIydaeB, KOraa MHTepe-
Cbl CaMoii BelllM U ee KauecTB TpeOOBaIM BPEMEHHOTO HEMOMYIIEHUSI pa3aena).

ITpu pasnese cymbsi pyKOBOAWIICS COOCTBEHHBIM YCMOTPEHMEM, HO OLICHMBATh
JeTMMYIO Belllb JOJDKeH ObUT IO CIpaBeIMBOM ligHe — iusto pretio aestimare.
JpeBHENIIMM UCKOM O pazzielie TpeCTaBIsIeTcsl yKa3aHHbIi 3akoHamu XI1 Tabuit
MCK O paszesie HacieacTBa — actio familiae herciscundae; K HeMy NPUMBIKATN KC-
KM O TIpOBefeHUH rpanul — finium regundorum u o paszese oOLIHOCTM — COmM-
muni dividundo.

§ 61. Buapl npaBa coOOCTBEHHOCTH

189. Buapl cOOCTBEHHOCTH B KJIACCHYECKHMIA meproa. B npeBHeiilieM mpaBse
COOCTBEHHOCTh MMeJla OJHOPOIHbIA XapakTep. OTHOPOIHOCTBIO COOCTBEHHOCTH
PHMMCKOE TIPaBO 3aKOHYMJIO CBOM IYTh B 3aKOHOmarenbcTBe FOctHmana. B kitac-

B [lurectax roBopuTCs: MPOTUBHO NPUPOAE, YTOObI ECNN S AEPXKY KaKYI0-NGO BELLb, U Thi
paccmaTpuBancs 6bl, kak gepxawuii ee (D.41. 2. 3. 5).



CUUECKYIO Xe 3ITOXY, TOJ OIpEIC/ISIONMM BIMSHUEM W3MEHEHMIT B XapaKTepe
5KOHOMUYECKHMX OTHOILEHUH, (POPMbI COOCTBEHHOCTH pPa3BETBISUTUCH U TIOSIBJISI-
JIUCh HOBBIC BUIBI cOOCTBEeHHOCTH. OIHAKO BCE 3TW BUIBI COXPAHSUTM CBOil pabo-
BJIANETbUeCKHUIA XapaKTep.

Ipexxne Bcero cMsaTumics HopMau3M TpekHe KBUPUTCKON COOCTBEHHOCTH
1 TIosIBUJIAch OoJiee TMOKasi TIpeTopcKasi COOCTBEHHOCTh. Bhimenmiock BCTynuBlIee
B HIMPOKUI 000pOT MpaBo COOCTBEHHOCTH TieperpvHOB. HakoHell, BCTan Bompoc
0 TIPM3HAHWY TIPaB YaCTHBIX JIUII HA TIPOBUHIINATBHBIE 3eMJIU. DTUM OTpeIesIeT-
¢Sl TIOPSITIOK ATTbHEMIIIEr0 paCCMOTPEHUST BUIIOB COOCTBEHHOCTH.

190. Ksupurckas coGcrBennocTs. KBrUpUTCKasi coOCTBEHHOCTL, — dominium
ex iure Quiritium — MomIa NPUHALIEXATH TONBKO MOMHOMPABHBEIM PUMCKIM IPaX-
JaHaM 1 TeM, KTO ObUT HameaeH ius commercii, Kpome puMCKO# mpaBoCcIioco6HOC-
T JIMLIa TpeOOBAIOCh, YTOObI U Belllb ObLIa CIIOCOOHA K YJacTHIO B pUMCKOM 000-
pore. TakuMu Belmiamy TIpEXIe BCEro ObUIM res MANCipi, K 4YUCIy KOTOPBIX
MpUHAIEXKAT, KaK yKe yKazaHo (1. 152), CTporo odep4yeHHBI KpYr OOBEKTOB,
B YaCTHOCTHM, BCE 3eMeJIbHBbIE YYaCTKM Ha WTajamiickoi mouse (solum Italicum).
JL1s1 KBUPUTCKOM COOCTBEHHOCTM Ha Ies mancipi CyIecTBOBaIM ClielaibHble CIo-
co0ObI MPUOOPETEHHUS TI0 JOroBOpaM, Kak MaHIUTIAIMS WM YCTYITKa TipaBa B XO/Ie
nporiecca — in iure cessio (. 196-197). Cioma OTHOCHIIMCH ajiee res Iec mancipi,
MproOpeTeHNE KOTOPBIX He TPeOOBaJIO 0COOBIX (hOpMaIbHOCTEM (BITOCIEACTBUM IO~
BOPWJIM, YTO O0OPOT C res Mec mancipi peryiupyercsl Hayajamu ius gentium). Ile-
penaya BiaAeHUs TTOCPEACTBOM TPaAMIIMK ObUla YCBOEHA, Ha TOYBE OOLEUTATUI-
CKHX 0OBbIYAeB, U PUMCKUM KBUPUTCKUAM TIPABOM.

191. CobcTBeHHOCTD MeperpuHoB. HepriMcKue rpakaaHe (JIATUHBI U TIeperpu-
HBI) ITOMYMHSUTICH B PrMe mipaBy cBoeit pomuHbl (origo). JIocTymn K puMCKOIi coOCT-
BEHHOCTH TIyTeM COBEpILICHHMST CHEJIOK TpaBa HApoIOoB, ius gentium, ObUT OTKPBIT
B Hayajie pecrnyOJIMKU, IJIaBHBIM 00pa3oM, B 00J1acTM 000pOTa JBMKMMBIX BElICH,
B MHTepecax caMux puMJIsiH. [1o LIMBMIIBHOMY TIpaBy HEKOTOPBIM OOIIIMHAM M JIaXe
OTHEBHBIM JIMIIAM M3 WHOCTPAHIIEB TIPEIOCTaBISUIOCh MPAaBO YJacTHsi B 000pOTe
PUMIISIH — ius commercii. OHO OTHOCHMJIOCH TOJIBKO K CHIENIKaM MEKTY XXUBBIMUA —
inter vivos — ¥ OMNpeeNsuoch, KaK B3aMMHOE TPaBo KyIUM-Tpogaxu — emendi
vendendique invicem ius (Ulp. Reg. 19. 5). D10 He HasbIBalOCh Haxke mepenayeii
COOCTBEHHOCTH M OTHIONb HE O3HAYalO Y4acTHs B KBUPUTCKOM TIpaBe, a TOJBKO
B OTHENBHBIX KBUPUTCKUX OOOPOTHBIX cleikax. M3 aThx caenoK MHOCTpaHIIaM Obl-
JIM AOCTYITHbI MaHIMMALMA W JIMTepajbHble (CYCTHO-TTMCHMEHHBIE) IOTOBOPHI.
[TprobpeTaeMoe MHOCTPAHIIAMM TPABO 3allMIIATIOCh TOJIBKO 3IMKTOM TeperpuH-
CKOTO TpeTopa MpH MOMOLIM «pUKTUBHBIX> UCKOB (I1. 61), rue 3a KCTLOM «(DUHIH-
pOBaJIoCh» (BOOOPAXKAIOCh) CBOMCTBO PMMCKOTO IpakIaHWHA. DTU MCKM ObLIM Ha-
MpaBJicHbl TIPOTMB YacThIX HapyIIEHWI TpaBa M BJICKIM HaJloKeHHWe ITpadoB.
B MCTOYHMKAX HET OMHAKO CJIENOB «(PUKTHBHBIX> WM WHBIX KCKOB, HAITPaBJIEHHBIX
Ha OTBICKaHWe W BO3BPAT yTPaueHHOM BEIN, KaKue MPeaoCTaBIsINCh KBUPUTCKO-
My coOcTBeHHMKY. [lo-BumiMomy, IleperpmHam TNPUXOMWIOCH NOBOJTBLCTBOBATHCS
BJIAICIbUECKUMU MHTEPAMKTAMMU JIJISl OXpaHbl CBOMX TIPaB Ha MPUOOPETABILYIOCS 110
clieikaM IIMBUJIBHOTO TpaBa COOCTBEHHOCTb.

192. TIpoBuHIMATBHASI COOCTBEHHOCTb. [IpOBUHIIMAIbHAS 3eMJIsT ObLIa COOCT-
BEHHOCTBIO PMMCKOTO Hapofa TI0 MpaBy 3aBOCBAHUST W HOCWIIA ITyOIMIHO-TIPABO-



BOii Xapaktep — res publicae. OOBIKHOBEHHO €€ JeIWIM Ha IBE YacTU: OTHA CO-
cTaB/isia ager publicus, AyOnvMpoBaBIIMiA OpeBHE-UTATMMCKMI ager publicus,
M CYMTABLIMIACS rocymapcTBEHHOM COOCTBEHHOCThIO; mpyras — ager redditus, mpe-
JOCTAaBJISIBLINICS TPEXKHUM BIIAIEIblIaM ISl TTOJIb30BaHUsI, COIJIaCHO WX Halluo-
HaJIbHBIM 3aKOHaM M 00brdassM. COOTBETCTBYIOIIYE 3aKOHBI BEIpAXKaIM 3T0 (hOpMy-
Joit — habere possidere, uti frui liceto — mycTh MM OyaeT IMO3BOJIEHO MMETh,
BJajieTh, TIOJIB30BaThCsl M M3BJIeKaTh TUIoasl. Ho 1o Boje puMcKoro rocyaapcrsa
TIPEXXHKE BIIAENTbIBI MOV OBITh B JTIOOOE BPeMsI JIMILIEHBI MPEIOCTABIEHHOTO UM
MpaBa MoJib30BaHMs. I ocymapcTBeHHbII TPOBUHIIMAIBHBIN (DOHI paHO ObLT 3aXBa-
YyeH JULaMu, MpUHANJIeXKaBIIMMU K BEpXyLIKe Kiacca padopianenbleB. Bo 11 B.
H.3. 3a BJIajie/bliaMi TTPOBUHLMAIBHBIX 3eMeJlb ObIJIO TIPU3HAHO TPaBoO, KOTOPOe
TEPMUHOJIOTUIECKHA 0003HAYAI0Ch, KaK BIIaJcHUE WIN Y3yMPYKT — POSSEssio WIn
ususfructus, HO IO CyILIECTBY 3TO OBUIO IpaBoM COOCTBeHHOCTH. Hamo mymats, 4To
pacrpocTpaHeHWe Havyajl BAAAC/IBYECKOM 3allMThbl Ha MPOBUHLMAJIBHBIE MMEHMUS
MPOU3OLLIO €llle paHbliie, B IMOCIEAHEM CTOJETUM 0 H.3. BriageHueM sToro tuma
IIMPOKO TIONB30BAJIUCh HaMOOJIee BIMSTEIbHbBIC TPYMITBI PUMCKMX TpakaaH,
JUIS. KOTOPBIX IPOBUHLMATBbHbIE 3eMJIU CITYXKUJIH, C pa3BUTHEM 000pOTa, NCTOYHU -
KOM OTPOMHBIX XOXOAOB.

[IpoBuHIIMATIEHAS. COOCTBEHHOCTh OTIMYAIACh OT KBUPUTCKON COOCTBEHHOCTHU
Ha UTAJIMIACKUE 3eMJIM B 00J1aCTH TyOJIMYHOTO TIpaBa, IJIaBHBIM 00pa3oM, TeM, UTO
C TPOBUHUMAJIBHBIX 3€MeJIb B3UMAJIUCh B TIOJb3Y Ka3HbI OCOObIE IIaTeXu —
stipendium mnu tributum. B cepe yacTHOrO 060pOTa MPOBUHLIMATLHBIE COOCTBEH-
HUKW HE MOIJIM TOJIb30BAThCS IOPUIMUYECKMMU aKTaMU LIMBUJIBHOTO Mpasa, a 00-
palaIMch UCKITIOYUTENIHO K MPaBy HApOIOB. DTO YIPOIIAio U objeryaio ycra-
HOBJIEHME W Tiepenady IpaBa COOCTBEHHOCTM M HE MaJlo CIOCOOCTBOBAJIO
Pa3BUTUIO B MPOBUHLMUSIX 000POTA HEJABUXKUMOCTEN. )

193. ToOpocoBecTHOE BiIAIEHHE M OOHMTAPHAS COOCTBEHHOCTb. YCTapesioe
JleNieHIe MMYIIECTBA Ha res mancipi u res mec mancipi u npuMeHeHHe CBA3aHHBIX
C MepBOii Ipynmnoil (opManbHBIX U TPOMO3IKUX CIIOCOOOB MPUOOPETEHUST U OT-
YYXJIEHUSI, TPU TIOCTOSIHHO YBEJIMYMBABILIEMCSI MPUPOCTE 3eMeslb U paboB, elle
B MEPUO PECITyOJIMKU TTPU3HABAIMCH OOPEMEHUTEIbHBIMU U 33/IePXKUBAIOIIUMU
obopotr npensarcTBusiMu. [loaTtomMy, Hampumep, MPOKYIMaHLIbl HACTAMBAIA Ha
U3bITUM MTPUILIONA KPYITHOro péraToro ckora us paspsiaa res mancipi (Faii 2. 15),
YTOOBI OOJIETYNTH MPUOOPETEHUE M COBIT MOJIOMHSIKA, KOTOpPbIM ciaBuiach Mta-
qmst. C Ipyroii CTOpoHbl, COOCTBEHHUKM 3eMellb M PabOB, OTUYXIasl UX HA pa3HbIX
ycJIoBusIX (TU1aTexa, CpOKOB, KpeluTa), HEpeaKo OrpaHUYMBAIMCH ITPOCTOM Tepe-
navyeil — traditio, oTKJIambpIBasi 1O BBITIOJTHEHUS YCIOBUI WIM YIUIAaThl MOKYITHOM
LieHbl coBepilieHre opMabHbIX caeaok (mancipatio, in iure cessio). BeenerHast
Ke UI res Iec mancipi ropa3no paHbIlle IIpaBoM HapomoB (ius gentium) Hedop-
MajibHasl TpaauLMs BCJIEACTBUME OTCYTCTBUS MyOJIMYHOU MPOBEPKU Tauja B cede
IUIs1 JOOPOCOBECTHBIX MPUOOpETaTe/ieii ONacCHOCTb MPUOOPETEHMS YyKHMX BEILEil OT
HemoOPOCOBECTHBIX OTUYXAATeIeld M Yrpo3y MOC/eAyONIMX TPeOOBaHU CO CTOPO-
HbI COOCTBEHHUKOB. TaknM 00pazoM, TOOPOCOBECTHOMY MPUOOPETATENIO IPO3UIa
OIIaCHOCTD KaK IpH IIPUOOPETEHUM Bellld OT HeCOOCTBEHHMKA, TaK 1 MPU IIPUO0-
peTeHrU OT COOCTBEHHUKA IMyTeM Iepenayr 0e3 ocyllecTBiaeHus (popMaibHOCTEN
mancipatio Wi in iure cessio.



OTtuyxaaresb 1€S mancipi Mpu HEHOPMAJILHOW Iepeaye OCTABICS KBUPUT-
CKUM COOCTBEHHHWKOM M MOT, B ClIydae HEBBITIOJIHEHUSI HE TOJBbKO KPEAMTHBIX,
HO 1 BCSIKMX IPYTUX YCIIOBUI CIENIKM, BEPHYTh OT IPHOOpeTaTesis epeIaHHyIo M
Belllb, KaK CBOI0 COOCTBEHHYIO. TOJIBKO MO MCTEUYEHUM YCTAHOBJICHHBIX 3aKOHAMM
X1l Ta6muir cpokoB NpHOGpPETAaTEHHON TaBHOCTU, JOGPOCOBECTHBIA MPUOBpPETa-
TeJIb CaM CTAHOBUJICSI KBUPUTCKUM COOCTBEHHUKOM.

Hecmotpst Ha TO, YTO BCce 3T BO3MOXKHBIE OCJIOKHEHMSI HAXOOWIM OCHOBAHME
B LUMBWIBLHOM IIpaBe, MPETOphl TMOLUTM HABCTpeuy TPeOOBaHUSIM SKOHOMUYECKU
CHJTBHEWIIIMX YIaCTHUKOB 000pOTa M MOITyCTWIM IIMPOKOe TIPUMEHEHNE UMEHHO
HEHOPMAJILHOI Tiepeiaun Ui NpuoOpeTeHrsl Belleld BceX BUIOB, TPeOysl TOJBKO
bona fides (moGpast coBecTb) Ha CTOPOHE MPHOOpETATENIS. DTUM TEPMMHOM 000-
3HaYaIach YBEPEHHOCTb MpUOOpeTaresisi B NMPaBOMEPHOCTH TOTyYEeHHOIO Bilajie-
HMS BelllaMu, WM TOYHee, He3HaHMe O HelocTaTkax Iprooperaemoro pasa. O60-
pOT HEIBMKUMOCTEW cTan Oojiee MONBMXKHBIM (MOOWIBHBIM) U TIOTOMY OoJiee
BBITOHBIM JIJISI CAMUX KBUPUTCKUX COOCTBEHHUKOB, MOTHUMAST W TTOHWXKAs LICH-
HOCTb 3eMeJb U pabOB COOTBETCTBEHHO KOHBIOHKTYpE phIHKA. TeM cambiM pedop-
MBI TIPETOPOB BITOJIHE COOTBETCTBOBAIM WHTEpecaM KPYITHBIX 3eMIIEBIIANEITBIICB
U PabOBAIEIBIIEB.

Ecrm xBupUTCKMiIT COOCTBEHHMK, OTIyIMBIIMIA res mancipi, Iepenan ee mpruoo-
peraTeio He MyTeM MaHIUIAlUUU WK in iure cessio, a mpu MoMoIy HehopMaib-
Hoii traditio, a 3aTeM, OCHOBBIBAsICh HA CBOEM KBUPUTCKOM TIpaBe, MPEeIbsIBIISsUT UCK
00 “cTpebOBAaHUM BEILIM OT MpUOOpeTaTeisi, MocieIHeMy OblUla JaHa BO3SMOXHOCTb
OTKJIOHUTH TaKOe TpeOOBaHNE KBUPUTCKOTO COOCTBEHHMKA ITOCPEACTBOM BO3pake-
HUSI O TIpoJlake U Tiepenaye 3TuX Belleir — exceptio rei venditae et traditae. Ecmu
e JIMLo, MpuobpeTIiee res mancipi mocpeacTBoM traditio, yrpaunBaio akTadec-
KO€ BJIaiecHUE Bellbl0, €My CTAIW JaBaTh OCOOBIN MCK, TIOTYYMBILIMI Ha3BaHUE IO
nmenn nipetopa [Tyomums (I B. mo H. 3.) — actio Publiciana. B dopmyre atoro mc-
Ka JIONYCKAIOCh IPEIIOIOXEHNE, YTO IPUOOPETATEIb MpPOBIane JaBHOCTHLIN
cpoK (actio ficticia— cM. 1. 61). TakrM 06pa3oM, B KOHEUHOM HMTOTe JINLIO, IIPHUO0-
peTiLee res mancipi Tpu oMoy traditio XoTst U He CTAHOBUJIOCH KBUPUTCKUM COO-
CTBEHHUKOM, HO (DaKTUIECKM Belllb 3aKPEILISIach B €ro MMYILECTBE — in bonis; oT-
crofia WJIeT Ha3BaHve OOHUMAPHON VTN TIPETOPCKON COOCTBEHHOCTH.

bBonuTtapHOoMy mmu mperopckoMy coOCTBeHHMKY actio Publiciana naBanmach
IPOTUB JTFOOOTO TPETHETO JINIIA.

Takoli e uck gaBajicsi U 10OPOCOBECTHOMY MPUOOPETATENIO AaXe UyXKUX Be-
weit. B cyyasix motepu BianeHus 3STUMU BelLlaMH, OH TIOJIydal 3TOT MCK JUIST UC-
TpeOOBaHUS BEIlIM, HO HE OT BCSIKOTO TPETHETO JIMIIA, a TOJIBKO OT HEMOOPOCOBECT-
HOro Biamenblla. B KiaccuyeckoM TIpaBe KBMPUTCKas COOCTBEHHOCTh
U TMPeTopcKasi COOCTBEHHOCTb WM GoHUTapHas (rem in bonis habere) cyiiectso-
BaIM TTAPAJUIENILHO.

Cerium cum apud cives romanos duplex sit dominium (nam vel in bonis
vel ex iure Quiritium vel ex utroque iure cuiusque servus intellegitur), ita
demum servum in potestate domini esse dicemus, si in bonis eius sit,
etiam si simul ex iure Quiritium eiusdem non sit, nam qui nudum ius
Quiritium in servo habet, is potestatem habere non intellegitur (Fan. 1.



54). - Tak kak y pUMCKUX rpaxxaaH CyLlecTByeT ABOHass COOCTBEH-
HOCTb (Beab pab npu3HaeTcsl Yber-In60 co6CTBEHHOCTbIO NN 10
NPUHaANEXHOCTU K UMYLLECTBY, WJIN MO KBUPUTCKOMY NpaBy, W no
0060MM OCHOBaHUSIM), TO Mbl FOBOPUM, 4TO pab HaxoAWUTCS BO BJacTy
CcOOCTBEHHUKa, eCJI OH COCTOUT B €ro UMYyLLIeCTBE, XOTsI O4HOBpe-
MEHHO OH He SIBJIIETCS ero KBUPUTCKOIW COBCTBEHHOCTbIO, TakK KakK
KTO umeeTt Ha paba rosoe KBUPUTCKOE NpaBo, TOT 6o/ibLe He cYuTa-
eTcsl uMeloLWnM BNacTb [Haa HUM].

194. CooctBenHocTs B npase FOctunmana. [TocTeneHHOE CIyTaskiBaHe TTOCTe
111 B. H.3. IPOTUBOMONOKHOCTH MEXIY ITUBUIBHBIM U TIPETOPCKUM TIPaBOM, TIPH-
3HaHKME BO3MOXKHOCTH TPOCTOM Tepeaaydeil mepeHOCUTh MpaBo COOCTBEHHOCTHU Ja-
JKe Ha res mancipi, nodyauim 3akoHoaaTenbcTBo FOcTMHMAaHa B MHTepecax pabo—
1 3eMJIEBNTAJENbIIEB OTMEHUTD Tyai3M KBHUPUTCKOM M OOHUTapHOM COOCTBEHHOC-
™. PacmpocTpaHeHre Ha WTAIWMACKUE 3eMJIM 3eMeJBHOTO Hajlora, puMeHeHUe
K CIIeJIKAM OTHOCHUTEIBHO 3eMJIM ITyOJUYHOM pPerrcTpalmu — transcriptio — cria-
JIAJTU BCSIKOE PA3IMuMe MEXIY UTATMIACKUMU 1 MTPOBUHLIMATLHBIMU 3eMJIsiMU. [1o-
9TOMY B 3aKOHomatenbcTBe FOcTHHMAHa BO3pOXKIAETCS €OVHBIM BUI COOCTBEHHO-
CTHU, Ha3bIBaeMbIif cTapbiM UMeHeM — dominium ex iure Quiritium.

IMpakTyecKre TOMBITKYA OXWBHUThH TMAlAIOLIMiA 3eMETbHBIA 000pOT B TIpaBe
IOctuHuaHa ObLIM MOIKPEIUIEHHBI JOIYLIEHUEM IIepeHEeCeHUsI COOCTBEHHOCTU Ha
Bpems — ad tempus. OTdyxnarenio B cliydae OTKa3a B BO3BpAlEHNU, TPEIOCTaB-
JISICS ICK Ha Belllb TT0 aHAJIOTUHM ¢ COOCTBEHHMKOM — rei vindicatio utilis, ocHO-
BaHHBII Ha CBOETO POIE €CTECTBEHHOM IpaBe M TOW BIACTH, KOTOPYIO COXPaHWI
Han Bewbpio otuyxaaresnb (C. 5. 12. 30).

§ 62. MpunobGpeTeHue npaBa cOGCTBEHHOCTU MO [OrOBOPY

195. Knaccudukanusi cnoco0oB npaoOpeTeHus npapa cOOCTBEHHOCTH. Prm-
JISTHE Pa3Iessiyii CrocoObl MPUOOPETEHNS COOCTBEHHOCTH TI0 UCTOPUYECKOMY TTPU-
3HaKy MPUHAJIEXXHOCTA K IUBUJIBHOMY MpaBy WM K TpaBy HapomoB. B cucrema-
TUYECKOM M3JIOKEHUM UX yaoOHee pasiuyaTh IO TMPU3HAKY MPOU3BOIHOTO
Tiepexona MpaBa COOCTBEHHOCTH OT OMHUX JIMII K IPYTHM, ¥ TIepPBOHAYATEHOTO BO3-
HUKHOBEHUS B JIWIIE TAHHOTO TIPUOOpPETaTeNsi — BIIEPBBIE, WJTH BO BCSIKOM CITydae
HEe3aBUCHMO OT TpaBa MpeiecTBeHHUKa. OObIYHO 3aKOH YKa3bIBal, B KaKUX CITy-
Yasix UMEEeT MECTO TaKoe MepBOHayaIbHOEe MPpUOOpeTeHre MpaBa COOCTBEHHOCTH.

IMepexom cOOCTBEHHOCTH MOITYCKANICS TOJBKO MEXIY JTUIAMHU, CIIOCOOHBIMU
OTYYXIaTh Y TIPUOOPETaTh UMYILECTBO, Y OCYLIECTBIISIICS TTyTeM JIOTOBOPOB U ClIe-
JIOK B 000poTe MexXIy >XKMBbIMU (inter vivos), a Takke Ha OCHOBE CHEJIOK mortis
causa, T.e. IyTeM Hac/leJJOBaHusI MO 3aBeIaHMIO U OTKa30B (1. 233), a paBHO U ITy-
TEM HaCJE[IO0BaHUsI MO 3aKOHY.

B ximaccraeckoM TpaBe Tt TOTOBOPHOTO TIPHOOPETEHUST COOCTBEHHOCTH TTPH-
MEHSUIMCh TPU criocoba mancipatio, in iure cessio u traditio.

B npase KOctuHMaHa U3 HUX COXpaHWIACh TOJIbKO Tpaauivs. Kaxnas chenka,
HarpaB/ieHHas Ha MepeHeceHre MpaBa COOCTBEHHOCTH, TpeboBajia Ha CTOPOHE OT-
YyXJIaTensl JISWCTBUTEIBHOTO HAMIUS TIpaBa COOCTBEHHOCTH, TaK KaK WHade



M Jpyrasi CTOpOHA He MoIIa TIPMOOPECTH 3TOTO MpaBa CONIACHO MPaBUITy, (hopMy-
JIMPOBAHHOMY KJIACCUKAMU:

Nemo plus iuris ad alium transferre potest, quam ipse haberet (D. 50. 17.
54). - HUKTO He MOXeT nepeHecTu Ha ApYyroro 6osbLue npasa, 4em
umen 6ol cam.

JloxHoe MHeHUe mpuodpeTaresisi 00 OTCYTCTBUM IIpaBa COOCTBEHHOCTHU y OT-
qyKaaTessi He MOIJIO MOMeNaTh Mepexoay NpaBa COOCTBEHHOCTU. Takoe MpaBuUiio
6bU10 BhickazaHo CabuHOM: plus in re est quam in existimatione mentis — GoJibiiie
3HAYCHMS 3aKJTI0YaeTCsl B CaMOM JieJie, YeM B TipeacTaBieHuu yma (D. 22. 6. 9. 4).
Wcxons u3 atoro kputepusi, ObUM 0ObSIBIEHBI O0BEKTUBHO HECITOCOOHBIMM K I1e-
penade IpaBa COOCTBEHHOCTM BOPOBaHHbIE Bellld — res furtivae. DTOT IMOPOK Be-
mieit (vitium rei) CHUMaJICSI ¢ HUX, €CJIM OHM CHOBa IIPOXOAWIM Yepe3 PyKH COOCT-
BEHHUKa, faxe 0e3 ero Beaoma.

HeobxomumbIM yc10BrEM TOTOBOPHOIO Mepexona IipaBa COOCTBEHHOCTH SIBJIS -
JIOCh COTJIallIeHHE CTOPOH O Tepexofie U MPUOOPETeHNH MpaBa COOCTBEHHOCTH.

196. Mancipatio. MaHUHMALIMA GbU1a APEBHUM CIIOCOOOM KBUPUTCKOIO IIpa-
Ba, NIPEJCTARJISBIINM BHaUYaIe PeaibHyIO Tiepeaady Bellly IyTeM OOMeHa ee Ha 1ie-
Hy Tiepe] TSIThIO CBUNETENSIMK U TIPK coneiicTBuM Becosirka (libripens). Do 6bI-
Jla OTHOBPEMEHHO U KYIUIsl, U Mepeiada, HO akT Pas3bIrpbIBajICs, KaK BHECYIeOHOe
uncTpeboBaHKE CBOE Belln. «ITOT pab MOil» — aBTOPUTApHO 3asiBJIsUT IprodpeTa-
TeJIb U TIepeaBajl OTUYXXIATEI0 B yIUIaTy 3a Belllb CIMTOK METaylia, JJIsi B3BEIL-
BaHMsl KOTOPOTo U npusiekaics Becobuuk (Fait. 1. 119 u ¢i.). Dror criocob npu-
MEHSUICSI B OTHOLIIEHUU BCeX OOBEKTOB, BXOAMBILMX B YMCIIO res mancipi (m. 152).
[TepBoHavanbHO MeEpenaBaBIIMIiCS TIPOJABLIOM MeETa/UT B3BELIMBAJICS pEabHO,
HO TIO3[IHEE, C TOSIBJIEHWEM YEKAaHHOW MOHEThl U 0 Mepe pa3BUTHUSI 00OpOTa,
B3BELLMBAaHWE CTAIO MPEACTABISATHCS CUMBOJIMUECKUM, U KO BpeMeHu [ast MaH1u-
Talus1 mpeBpaTuiach B GUKTUBHYIO Mponaxy — venditio imaginaria. [Topsinok co-
BEpLIEHUS] MAaHLIUIIALWMY CAeJIal €€ TTPUTOIHOM 1Sl MPONaXu B KPEIMT, UTsl Jape-
HUIi, yCTaHOBJIEHMSI TIPUAAHOTO, TaK Kak TO3BOJISLT TepenaBaTh MPONABILY
B MOMEHT COBEPLICHUSI CACJKM HE3HAYMTEIbHYIO CyMMy (NUMMO uno).

MaHuunanus npesnosaraga HaTMuue y CTOPOH MpaBa Ha ydacTue B 000poTe
(ius commercii). Ecim orayxnaresnn He ObUT COOCTBEHHMKOM MaHLUIIUPYEMOI Be-
1M, a JOEeWCTBUTENIbHBIM COOCTBEHHMK MCTpeOOBal 3aTeM ee Yy TpuoOpeTares,
TO OTYyXKIaTesIb MPUCYXIaCS MO MCKY IocjaemHero (actio auctoritatis) K yruiate
JIBOMHOI LEHBI, 3asiBICHHOM MPY MaHLMIALMK M0 aHajornu ¢ furtum (kpaxeit).
o JlabeoHa u Bce mochiemyrolye mprodperaresii MOpPOYHO TepelaHHON Bellu
TONBEPrajIuCh TAKOMY e B3bICKaHMIO. JIaOeoH BBes MOJIOXEHHe O TOM, UYTO MO-
CJIEMyIOIIMe TIPUOOpPETaTeNII MOIIM OTKJIOHMTD OT Ce0s1 3TOT IITpadHOI MCK ITyTeM
BO3paKEHUs O TMYHOI HEMTPUYACTHOCTU. TOUHO TakKe JOXKHOE yKazaHue pa3Mme-
pa TpoIaBaeMoro yJyacTka OTKpPBhIBaJIO MECTO Ui Mcka actio de modo agri (uck
0 pa3Mepe 3eMJIN), TI0 KOTOPOMY B3bICKMBAIACH IBOMHASI 1IEHAa HEIOCTAIOLIETO KO-
JINYECTBA 3eMJIU.



197. Iniure cessio. 10T CrI0cOO TIEpEHECEHNS TIpaBa COOCTBEHHOCTH TPEICTAB-
JIST cOOOM MHUMBII CylIeOHBIN TIPOLIECC: CYIeOHbIN MPOLIECC O COOCTBEHHOCTH ObLT
TMPUCTIOCOOIEH TSt LIEU TiepeHeceHus1 TipaBa cooctBenHocTH (Tait. 2. 24. 96).

B kauectBe MHMMOTO CyAI€OHOTO Tpoliecca 3TOT CMOco0 ObUT AOCTYIIEH TOIBKO
JIMIIaM, IOITYCKABIIMMCS K YJacTHIO B puMCKoM mpoliecce. [1puobperarens Tpedo-
BaJl Belllb, KOTOPYIO OH TpUOOpEeTas, yTBepKaasi, YTO OHA MPUHAIICKUT eMy, OT-
yyKaTesib He 3alUIIAICs WA TIPU3HABaJI MpaBo uctua. [Ipetop, mepen KoTopbiM
OCYILIECTBIISUIACH 3Ta IPOLIEAYPa, B MPOM3BOIACTBE in iure KOHCTATUPOBaI IIPaBO
WCTLIA U BbIIABAI aKT, TIOATBEPXKIAIOLIMI BOIO CTOPOH.

198. Traditio (mepenaua). B kauyecTse criocoba repeHeCeHUS IpaBa COOCTBEH-
HOCTH, TpaaulIvs ObUIa YCBOEHA MPABOM HAPOIOB — ius gentium — Kak COCTaBHOM
YacTbl0 PUMCKOTO MpaBa. Tpaauiiys coctosiia B repefaye HhakTUUeCKOro Biaje-
HUSI BEIIbIO OT OT4yXaartensi npuodperarento. Ilepenaya ata ObLia BbITIOJIHEHUEM
TMPEBAPUTEILHOTO COIIAIIIEHHSI 00EMX CTOPOH O TOM, YTO COOCTBEHHOCTD MEPeHO-
CUTCSl OTHUM JIMIIOM Ha Apyroe. B kiaccuyeckoM mpaBe MPUMEHEHUE TPaIuiviu
K res mancipi IpMBOAWIO K MPHUOOPETEHMIO HE KBUPUTCKOM, a JIUIIb IPETOPCKOM
GoHuTapHOi codctBeHHOCTH (1. 193). BO3MOXHO, 4TO B IPEBHOCTU TPALULUA TPE-
OoBajia OTMOJIHUTENIBHO €llle MCTEUeHUSI TOIOBOTO TaBHOCTHOTO CPOKa JUIsl Tepe-
HeceHUs TpaBa cOOCTBEHHOCTH. B mocneknaccuueckoe BpeMst TpaauIvs BITECHU-
Jla cTapble (hopMaJibHblE CIIOCOOBI U CTajla €IMHCTBEHHBIM CIIOCOOOM Mepenayu
COOCTBEHHOCTH.

BeposiTHO Takke, 4TO TMepBOHAYAIbHO TPaIULIMs ObUla peabHOI, TOPXKECT-
BeHHOI crmenkoi. Orayxpatear — tradens, Ilepemalolvii — OECTBUTEIBHO
¥ TIyOJIMYHO COBeplajl Iepeaady Belld IpuoOperarenio — accipiens. Beemenme
B 00OPOT HEJBMXKMMBIX UMYILECTB, a TAKXE TeX CIOCOOOB Iepenayu BiiaJeHUs,
KOTOpbIE OrpaHUYMBATIMCH O003PEHUEM TIepEeIaBacMOro yyacTka, OOMEHOM 3asiB-
JIEHUI CTOPOH W Tepe/iaueil TIaHOB, — TIOCTETNIEHHO CIJIaIWIA pealbHbIN Xapak-
Tep mepenayuu, Kak akTa. B kjaccuueckoM mpaBe ObUTM W3BECTHBI M HECKOJIBKO YII-
polieHHble GopMmbl Tpamuimu: traditio longa manu, traditio brevi manu,
constitutum possessorium, KOTOpble ObUIM JOTIONHEHBI BPYYEHUEM JOKyMEHTa
B nipaBe KOctunumana (1. 172). OHM NpYpaBHUBAIUCH K TPAIULIUKY B COOCTBEHHOM
CMBICJIE CJIOBA.

Jl1s1 TIepeHeceHrsI TIpaBa COOCTBEHHOCTH IIpH ToMoIM traditio MMeno 3Have-
HUe OCHOBaHMeE (iusta causa possessionis), Mo KOTOpOMy Ilepenaya COBepIlajiach.
DTUM OCHOBAHMEM JIOJKHA ObUla ObITh B3aUMHasi BOJISI CTOPOH OTYYIAMTh M TTPHOO-
pectu Belb. OHa 10/KHA ObLTa MPe/IIeCTBOBATH Mepeaadye Bel 1 TOCTeaHSsIST Obl-
JIa TMIIb 3aKTIoYaoiMM aktoM. Ho i puMIIsiH 3TOT Tpe/IiecTBYIOIIME 11e71eBOM
aKT COIIaCOBaHMS BCerna MpeAcTaBisiyicss B (hopMe OHOI M3 CYLIECTBYIOLIMX C/ie-
JIOK: TIPOIaXH, JapeHMsl, OTKa3a U 1p., OOBSCHSIIONIMX WU MOTUBUPYIOIIMX BOJIO
U 1IeJIb CTOPOH TIEPEHECT COOCTBEHHOCTh. Hanmmuusi omHOM 13 TaKMX CIENIOK Obl-
JIO TOCTAaTOYHO ISl IOPUIMYECKOTO AEUCTBUS Tpanuumuy. Takasi caenka, Jexarias
B OCHOBaHUM IPUOOpETeHUsT BIaleHUs, HOCKIA Ha3BaHuUe iustus titulus (3aKoH-
HbIi TUTYN) (cM. 11. 203).

Itaque si tibi vestem vel aurum vel argentum tradidero sive ex venditio-
nis causa sive ex donationis sive quavis alia ex causa, statim tua fit ea



res, si modo ego eius dominus sim (laii. 2. 20). - Takum o6pasom, ecsmn
s nepegan tebe omexay, wam 30510T0, uan cepebpo Ha OCHOBaHUN
npozaxw, WA nNo AapeHuio M nNo Kakomy-m6o Apyromy OCHOBaHMIO,
aTa Belb TOTYaC CTaHOBUTCSI TBOE#, €CJIN TOJIbKO 51 ee COBCTBEH-
HUK.

[laBen m YapmmaH CTpOro AepxKaavich TPeOOBaHMS IIEJICBOTO HA3HAUSHUS IIe-
penayu 1 TpeOdoBaJIv, YTOOBI MOCTAB/ICHHAs! 11eJIb OblJIa JOCTUTHYTA.

(1) Nunquam nuda traditio transfert dominium, sed ita, si venditio aut ali-
qua iusta causa praecesserit propter quam traditio sequeretur (D. 41, 1.
31. pr.). - (1) Hukorga ronas [oaHa] nepegaYya He NepPeHOCUT cobCT-
BEHHOCTU, HO TOJIbKO B TeX CJ/ly4asiX, eCJin e npeaLwecTByeT rnpo-
Aaxa uan Kakoe-imbo 3aKOHHOe OCHOBaHWe, B CUJy KOTOPOro rnocJe-
AoBananepegaya.

(2) Si ego pecuniam tibi quasi donaturus dedero, tu quasi mutuam
accipias, lulianus scribit donationem non esse; sed an mutua sit, viden-
dum, et puto necmutuam esse magisque nUMMOS accipientis non fieri,
cum alia opinione acceperit (D. 12. 1. 18. pr.). ~(2) Ecau s nepeaam re-
6e AeHbru, HamepeBasicb Kak 6bl MO4apuUTb UX, a Tbl MPUHUMAELIb UX
Kak 6ol B 3aem, lOnuaH nuweT, 4TO He cywecTByeT AapeHus, HO OT-
HOCUTesNIbHO 3aiiMa criegyeT pacCMOTPEeTb O6CTOSITeNnbCTBa, a
[YnbnuaH] nonarato, 4TO HET u 3arima, u Tem 6Gosiee MOHETbl He CTa-
HOBAITCSI COGCTBEHHOCTbIO IMPUHSIBLUEro, TaK KaKk OH MPUHSN [ux]
C ApPYruM HamepeHuem.

Boctop:kecTBoBano, omHako, MHeHMe FOMaHa, COITIACHO KOTOPOMY TpaaMIIUS
MePEHOCUT TIpaBO COOCTBEHHOCTM Ha MpUOOpeTaTesisi W TPU  HEAOCTaTOUHOCTH
iusta causa. IlpaBnma, oT4yknaTeab MOT B 3TOM ClIydae BbITpeOOBaTh MepelaHHYyIO
Belllb MOCPEJCTBOM MCKA O HENOKHOM WJIM HEOCHOBATEJILHOM TIepeHEeCeHUM ITpa-
Ba — condictio indebiti, condictio sine causa, HO Bce 3ke IIpaBO COOCTBEHHOCTH Tie-
PEXOIUIIO OKOHYATEIbHO.

Cum in corpus quidem quod traditur consentiamus, in causis vero dis-
sentlamus, non animadverto, cur inefficax sit traditio, veluti si
ego credam me ex testamento tibi obligatum esse, ut fundum tradam, tu
existimes ex stipulatu tibi eum deberi, nam et si pecuniam numeratam
tibi tradam donandi gratia, tu earn quasi creditam accipias, constat pro-
prietatem ad te transire nec impedimento esse, quod circa causam dandi
atque accipiendi dissenserimus (D. 41. 1. 36). - Korga mbI cornacHbi
B OTHOWweHun NO KpaunHel Mepe rnpeamMeTa, KOTOPbIA nepepaercs,
HO pacxoauMcsl B OCHOBaHUSIX, TO si HEe yCMaTpuBaio, noyemy 6bina Obi
HepelncTBUTENbHONM nepepayYya, Hanpumep, ecau s 6yay AymaTtb, 4TO s
o6s3aH nepefgars UMeHne Te6e Ha OCHOBaHUW 3aBellaHusl, Tbl Xe Oy-
Aelb AyMaTb, 4TO Tebe AOo/kHbI Mo CMUNynayuu. Beab ecnm 9 nepe-
Aam Tebe onpenesieHHYl0 CyMMy B KayecTBe rnogapka, a Tel npumellb



ee kak Obl B KpeauT, N3BEeCTHO, YTO COOCTBEHHOCTb MepexoauT
Kk Tebe u [3ToOMy] He NpensaTCTByeT TO, YTO Mbl Pa30iA4eMCSsl OTHO-
CUTEe/IbHO OCHOBaHUS Aavn v NMPUHSITUS.

JoxrtpuHa KOmmana 6a3upoBanach Ha cTapoM (opMain3Me, HO B TO XKe BpeMs
MMela TO MPEeUMYILIECTBO, YTO OHA JaBajia CIelKaM OOJbIIyI0 00eCcTieYeHHOCTb.
[pemocraBmsapmmiics KFOmmanom muaHbIi uck (condictio) IPOTUB IMproOpeTaTENIST
BEIlIM IO TPaAMIIMK, KOTOpash OKaszajach JIMIIEHHOM iusta causa, He MOT ObITb
TIPEIbSIBIICH TIPOTHUB TIOCTEMYIONIMX TpUoOpeTaTeNieil Belld W He Konebas Tpas,
KOTOpbIe ObUTM Ha Hee YCTAHOBJIEHBI B 000POTE.

BbiBau Tipu TpaguIMKM Cydad, KOraa MpuoOpeTeHue mpaBa COOCTBEHHOCTU
OTKJTAIBIBAJIOCH IO BpeMeHU OoJiee MO3MHEr0, YeM MOMEHT (DM3MYeCKOM Tepema-
gu. Tak, mpu Tpomaxke, Heyruiata LUEeHbl WIM HEeTpeaoCTaBJIeHNe COOTBETCTBYIO-
IIMX TApAHTHUil, HEHACTYIUIEHWE CPOKA WM YCJIOBUSI MOIJIM 3a/Iep>KUBAaTh 10 OCO-
OOMy COMIAILIEHUIO Tepexol COOCTBEHHOCTH, XOTSI TMpUoOpeTaTesb — accipiens
yXe (hakTUUecKr BiameNl Bellbio. SICHO, YTO B TeYeHHE 3TOTO HEeOoIpenesieHHOTo
BpeMEHM TTOCIIETHUI He MOT TepeHeCTH Ha IPYTrMX OOJblle TpaB, YeM MMEJT caM.

Ecm mpuoOpeTatesib IBMKMMOM BellM 3HaJI O HEAOCTaTKe OCHOBaHMSI Tiepeaa-
YU U BCE-TaKU BOCIOJL30BAJICS €10, TO OH COBEepIlIal Kpaxy, U OMOpPOYEHHasl Ta-
KM 00pa3oM Belllb He Tiepexoamia B ero cooctBeHHOCTh (D. 47. 2. 43. pr.)

B oTnmenbHBIX crydasx Tpamuiys SIBISUIACh HUYTOXHOW B CWJIYy TOTO, YTO €e
causa MPOTUBOpPEYMIIa 3aKOHY WM YCTAHOBJIEHHOMY TIOPSIIKY, HAallpuMmep, TIpy 3a-
TPENICHHOM JapeHUM MEXIy CYNpyraMu, Wid TpU AapeHuH, He o(popMIeHHOM
TIPOTOKOJTbHBIM aKTOM, MPEATTMCAHHBIM MMITepaTOPCKUMU 3aKOHAMM.

Kaxk ckazaHo Bbillle, niepenaoiuii (tradens) mookeH ObUT ObITh COOCTBEHHU-
KOM WM ObITh YIIPaBOMOYEH Ha Tepenayy COOCTBEHHOCTH (Hampumep, 3ajloro-
TIPUHKUMATENb). EC oTdyknatesb mocyie COBEpIIeHUS TPATUIIIK TTPUOOPETET TI0-
TOM Ha Hee COOCTBEHHOCTb, WM JEHCTBUTEIBHBIM COOCTBEHHUK YHACTEIyeT
MMYIIECTBO TepeIaBIlIero, TO TPaAULIMsS He CTAaHOBUTCS cama Mo cebe NeiicTBU-
TeJbHOM, TaK KaK BHavaje, Mpu Iepeaaye, OTCYTCTBOBATIO MPaBOMOYME Ha €€ CO-
BepireHre. OmMHAKO TPETOp OKa3bIBaJl TIPUOOPETATENIO COECTBIE, TIPEIOCTABIISISI
€My TIPOTHB TIPEIbSIBICHHOTO K HEMY MCKa BO3paKeHHE O TIPOIaKe U Tepeaade Be-
um (exceptio rei venditae et traditae).

§ 63. MNpurobpeTeHne NpaBa COOCTBEHHOCTU Ha MIOAbI

199. Tlnompl, ¢ MOMEHTA OT/EIEHUsT OT TUIOMONPUHOCSIIEN Belu (separatio),
T.e. C TOTO MOMEHTa, C KOTOPOTO TIIOMbI CTAHOBSITCSI OTINEIHHOM BEIlblO, TTPUHAT-
JIeXa TOJNLKO COOCTBEHHUKY TMocienHeil. OmHaKo MOMyCKaMCh WCKITIOUEHUS
B TIOJIb3Y HOCUTEJIE HEKOTOPBIX MpaB Ha Belllb, HAIPUMED, B TOJIb3Y MOXU3HEH-
HBIX IUTomomonb3oBaresieil (1. 221). OT HuX TpeboBaIoCh, OTHAKO, YTOOBI IIOMBI
ObUTM cOOpaHbI (perceptio);

Oco0Oble mpaBwia ObUTM BBIPAOOTAHBI OTHOCUTEIBLHO MPUOOPETEHMS TLIONOB
J06pocoBecTHBIM BanenbleM (1. 157). [lepBoHayaabHO OH TPHOOPETAIl IO JAaB-
HOCTH BCe TUIOMBI TOCNE UX OTHEJeHUsI, KpoMe COOpaHHBIX B TEUeHME Tpoliecca,
BO3HUKIIIETO TI0 MOBOIY €ro BiameHus Iocie MomeHTa litis contestatio. Pacxompr,
NpOM3BelIcCHHbIE UM Ha B3palllMBaHUE IJI0M0B, COOOpAa30BaHME UX C BO3MOXHBIMU



JOXOIaMU, PacTylee TMpU3HAHWE JTOOPOCOBECTHOCTH WIABHBIM (DaKTopoM HOp-
MaJIbHOTO MPUOOPETEHUsT COOCTBEHHOCTH, — BCE 3TO MPUBEJIO IOPUCTOB-KJIACCU-
KOB B HaYaJle UMIIEPUM K TPU3HAHUIO 33 TOOPOCOBECTHBIMU BIaJIe/IblIaMy TIpaBa
COOCTBEHHOCTH HA TUTOJBL:

... bonae fidei possessor in percipiendis fructibus id iuris habet, quod
dominis praediorum tributum est (D. 22. 1. 25. 1).-... B oTHOLWIEHUH cO-
6upaHns nNao[oB [OGPOCOBECTHOMY BAagenbLy MNPUHAOANEXUT TO
npaBso, kakoe npensocTaBieHO CO6CTBEHHUKaM Y4aCTKOB.

I/IMCCTCSI, OOHaKoO, IMpAMOE yKa3aHMUE€, YTO C MOMCHTA II€pEeaavu JAcjaa Ha pac-
CMOTPEHUEC CyIbU BJIAACHUC MOXET IIPU3HABATbCA TOJIBKO HC,Z[O6pOCOB€CTHbIMI

...et praedoni quidem ratio a die invasi loci usque ad exitum litis habea-
tur; ei vero, qui simpliciter tenet, ex eo quo re in iudicium deducta sci-
entiam malae possessionis accepit (C. Theod. 4. 18. 1.). - ...pa36osinnky
pacuert [nnoaos] BefeTcsi, KOHe4YHO, CO AHS 3aXBaTa 3eMJIN [0 UCXO-
Aacriopa; MOMY>e, KTO MPOCTO AePXMUT, — C TOro AHs, koraa, B CU-
nynepepayv gena cynbe, OH MoJy4ns CO3HaHne 0 HeA06POCOBECTHO-
CcTu BnageHus.

3nech 3aXBaTYMKY MPOTUBOIMOJAraeTcs JIMLIO, AepkKalliee 3eMII0 0e3 OTsAryaro-
X 00CTOSTENRCTB (simpliciter), caemoBaTeIbHO, JOOPOCOBECTHOE. 3HAHUE O TIe-
penadve nena B Cyl, ClIeNOBaTeIbHO, O CIIOPHOCTU €ro BaAeHUsl, MpeBpallaeT Ta-
KO€ JIMIIO B HEMOOPOCOBECTHOTO BIane/bila 0e3 KaKMX-JIMOo MpaB Ha Iionbl (HO,
KOHEYHO, JUIsl BOBHUKHOBEHUSI OTBETCTBEHHOCTH 3a TJIOAbI HEOOXOIUMO, YTOObI
CyJ TIPU3HAT OCHOBATEJIbHBIM TIPEABSBIISIEMbIN K HEMY MCK).

OTBETCTBEHHOCTb TaKOTO BIajiefiblia He PacpoCTpaHsIeTCsl, OMHAKO, Ha To-
TpeOIeHHbIEe TUTOABI IO YKa3aHHBIM BbIIe (11. 157) cooOpakeHWsIM 3aIllMThl MHTE-
PECOB CEJIbCKOTO XO3SMCTBA (3aueT MOTpeOIeHHBIX IJIONOB B CYET PacXoloB 3KC-
TUTyaTalym).

Si vero bona fide possessor fuerit, non habetur ratio (consumptorum
neque non perceptorum), post inchoatam autem petitionem etiam illo-
rum ratio habetur, qui culpa possessoris percepti non sunt vel percepti
consumpti sunt (1. 4. 17. 2). - Ecsim kTo BO6GPOCOBECTHO cAaenaercs
B/1agensyemM, He NpeabaBseTcs pacyeT HA NoTpeb/1eHHbIX, HN HeCO-
6GpaHHbIX NJIO[OB NOCJIe HayaTusi npoLecca pacyeT BeAeTcsl Ha Te
nnoAsl, KOTopbie 1Mo BUHEe He 6blin cobpaHbl uan, 6yay4n cobpaHsi,
ObinIn MOTPEGEHHI.

B mpaBe FOcTmHMaHa MOMEHT TIpeKpalleHHsT JOOPOCOBECTHOTO BIaeHUs ObLT
OTHECeH K caMOMy Hauaily Ipoliecca, HepasneisieMoro yKe Ha JIBe CTa|H, TocIie
Yero CTaBUJICSI BOIIPOC O BUHE BJajie/iblia B OTHOIIEHWM HECHSITBIX MJIU TTOTPEO-
JICHHBIX [JIOZOB.



§ 64. Cneundukauyua

200. Tlomg >TMM KMMeHeM pa3yMeloCh M3TOTOBJIEHME HOBOW BelM (nova
species) 13 OIMHOM WM HeCKOJbKUX Apyrux. IOpuomueckoe 3aTpyaHeHNE BO3HU-
KaJlo, KOIJia co3aaTe/lb HOBOM Bl BOCIOJIL30BAJICS MaTepuasioM, puHaieKaB-
1M TpYroMy JIMITY.

IOpucTbi-cabuHMaHIIbI, MOCIEA0BATE/IM CTOMKOB, MO YYEHUIO KOTOPbIX MaTe-
puan (materia) TOMUHUPYET Hal (POPMOM, IepKaIMCh BO33PEHUSI, UTO COOCTBEH-
HMK MaTepuajia OCTaBaJICsl COOCTBEHHUKOM BellM U B ee HOBoM Buzie. [TpokynuaH-
LIbI, cJemyss ApUCTOTENI0 W TepuriaTeThKaM, CYuTaiu (hopMy NOMUHUPYIOILE
1 CyLIECTBEHHOIA, TOr/Ia Kak Matepus Oblia Bellblo MOOOYHOI, TPUAATOYHOI U He-
CYIIECTBYIOLICH, IMOKa He MoayduT (GopMbl. [1oaTomMy HOBas Belllb ITPUHAIICKUT
Ha TpaBax COOCTBEHHOCTU CBOEMY CO3/IATENI0, COOCTBEHHUK XK€ MaTepuasia MMeeT
K TocjenHeMy actio furti (Mck u3 BopoBcTBa 00 yiuiate mrpada) u condictio furti-
va (0 BO3BpalllEHUU BIAIEHUs), & TPU HEBO3MOXKHOCTH BO3BpaTa — 00 yrijiaTe BO3-
Harpaxaenus (Tait. 2. 79 u D. 13. 1. 8).

B npaBe FOctnHMaHa Bo3o6manano cpeaHee MHEHME, TT0 KOTOPOMY HOBasI BEIllb
MIPUHAIEXKUT COOCTBEHHMKY MaTepuaja Win creliupuKaTopy, B 3aBUCUMOCTH OT
TOr0, MOXET JIU OHa ObITh OOpalleHa B MpexHio (Gopmy mmm HeT. [To npaBy FOc-
TUHUAHA CcrielMbUKATOp CTAHOBWIICS BCEria COOCTBEHHUKOM HOBOM BelIM, ec-
JIM OH K Yy;KOMY Matepuajty TprubaBuiI YACTUYHO U CBOI COOCTBEHHBIIA.

KoHeuHo 1 mpu TakoM pelleHuu crelupukaTop o0s3aH BO3MECTUTh COOCT-
BEHHHMKY CTOMMOCTh IIepepaboTaHHOro Marepuaia. SBjsbiack s Ao6pocoBecT-
HOCTb CITelHrKaToOpa yCIoBUeM NIPUoOpeTeHUs TipaBa COOCTBEHHOCTH, UCTOYHM-
KM He YKa3bIBaloT.

§ 65. Okkynauus

201. Toxm okkynauueit (occupatio) pasymenoch NpyCBOEHUE U 3aBlalleHIe Be-
1IAMY C HAMEPEHKEM YIepXKaThb KX 3a coboii. OHa 000CHOBbIBaIA ITPABO COOCTBEH-
HOCTW 3axBaT4MKa M PaCIpPOCTpaHsUIach Ha Bce OECXO3SMHBIC BEIIM COTIACHO
MPUHIKITY, BbIpaxeHHOMY B 3akoHax XII Tabnuir — res nullius cedit primo occu-
panti — Gecxo3siiHasl Belllb CIeAyeT 3a IepBbIM 3axXBaTUBIIMM. Beru, npuHamie-
KaBILIME BCEM — Tes omnium communes — ObUTH [IaBHBIMU OObEKTaMU JJIS1 TAKO-
TO 3axBaTa — IIyTEM OXOTHI, PHIOOJTIOBCTBA M MTHICBOACTBA. CIoma OTHOCHWIIUCH
TTOSIBUBIIIMECS B MOPE OCTPOBA, a TAKKE KAMHM, PAKOBUHBI U T. T1., HAXOAUMbIE Ha
MOPCKOM Oepery WM ero iHe, IMKKUe 3BepU B UX €CTECTBEHHOM COCTOSIHUM CBOOO-
JIbl, HE3aBMCHUMO OT TOTO, Kak MOCJIeN0BaIO OBlaaeHue UMU. PrUMcKoe mpaBo He
TIPU3HABAJIO 32 COOCTBEHHWKOM 3EMEJIbHOTO YJacTKa WCKITIOYMTELHOTO TIpaBa
OXOTBI Ha 3TOM Y4acTKe, KOTOpOoe Mellajo Obl TaKMM 3axBaTaM. HakoHel, cioma
OTHOCWJIMCh BellY, OpoOIleHHBIE MpPEXHUM COOCTBEeHHMKOM — res derelictae
(D. 41. 1. 1. 5). Bpaxkeckoe UMYIIECTBO CYMTATIOCH OECXO3SIITHBIM 1 MOIJIO OBITh
TIPeIMETOM OKKYTIAITUH, HO He Bce. YTBepkieHue [ast, 4to puMIITHUH 0COOCHHO
CUMTaJl CBOMM TO, YTO B3STO MM Y BparoB, SBJISIETCS JIMIIb BOCITOMMHAHMEM
0 IpeBHEMIIINX BpeMeHax; B UCTOpUYECKHE BpeMeHa BOeHHas! 100bIYa MpUHaIe-
kana rocygapetBy (D. 48. 13. 15). Congatel nomyyaay B cOOCTBEHHOCTD JIMIIIb
4acTh JOOBIYM, TIPEAOCTARJISIBIIYIOCS MM TIOJIKOBOILIAMMU.



K okkynaumu nprpaBHMBAICS 3aXBaT MOPCKOTO Oepera WM IHA IyTeM 3acT-
POMKM U YCTAHOBJICHUS OTPAXKICHUIA.

§ 66. Knan

202. Tlon xnagoM — thesaurus — MOHUMAJIACh BCSIKAST LICHHOCTh, KOTOPast ObI-
Jla Tae-HUOYIb COKPhITA TaK JABHO, YTO TOCJE OTKPBITUSI HENb3sl yKe HalTh ee
COOCTBEHHHUKA.

Ecmu Takoe cokpoBuile ObUTO HaiiieHO Ha Ybeii-1oo 3emie, To ¢ I B. H.3. mmo-
JIOBUHY KJIaia TOMy4yal HaXOMuWK, a OPYryio — Biaienel] 3eMad. Mexmy HUMU
BO3HUMKaa 0b1asi codbctBeHHOCTh (1.2. 1. 39). Toraa xe ObL10 YCTaHOBJIEHO, YTO
HaxoJIKa Ha CBSIIIIEHHOM WM TorpebaTbHOM MecTe TIpMHAILIeKaa HaXOMuMKy 1ie-
JukoM. [To3nHee mosoBrHa 11UTa B O3y (hricka. Ecim HaXomuuk mpou3BOIMiI po-
3bICKU KJTana 0e3 paspellieHsi COOCTBEHHMKA 3eMJIM, TO MOCISIHUI ToTydan Bee.

3a MOKCKY TIyTeM KOJIIOBCTBA HAXOMYMK JIAIIAJICS BCAKMX TIpaB, a HalimeHHOE
MOCTYNAIO B MOIL3Y (pucKa.

§ 67. NMpuobGpeTaTtenbHasa AaBHOCTb

203. Usucapio. IIpuoOperaTenbHasi AaBHOCTb €CThb ITPHMOOPETEHHE JIMLIOM
TIpaBa COOCTBEHHOCTH B CIJIY TOTO, YTO 3TO JIMLIO NPOBJafeNo (MpU HATMINA W3-
BECTHBIX YCJTOBUIA) BEILIBIO B IMPOIOIKEHUE M3BECTHOTO BpeMeHU. CTapoe [IMBUITb-
HOEe TIpaBO 3HAJIO TMPUOOPETaTeNIbHYI0 JaBHOCTh B BMAE USUCAPiO, ST KOTOPOi
TpeGOoBaIOCh BlaleHUe IBMXKUMON Bellblo B TEUEHME Tolla, a HEABXKMMOI B Teue-
HUe JIBYX JIeT — CJIeJl IBYXIIOJIBHOTO BeIEHMST CETLCKOTO Xo3siicTBa. K HemBimku-
MOCTSIM IOPHCTBI TIPUPABHSUIM TTO3MHEee W BO3BENCHHBIC Ha 3eMJIC TTOCTPOKHU.
He tpebdoBanoch HU 3aKOHHOT'O OCHOBaHMSI BIaeHNsI, HA JOOPOCOBECTHOCTU Blla-
nenbla. OmHako M JaBHA U3 OOILEro MpaBuiia ObUIO TOMYIIEHO WUCKIIOUEHHE IS
BOpoBaHHBIX Belilel. [TprobpereHne X 1Mo TaBHOCTM OBUTO 3arpeleHo 3aKOHaMU
XII a6, a mo3mHee 3akoHOM AtHu Il B. 1o H.3. 3akonom Ilnastus (70 r. mo
H. 3.) OBUIO BOCIIPEIIEHO MpHOOpeTeHre COOCTBEHHOCTH 1O JaBHOCTH Ha ABWKU-
Mble ¥ HENBWKMMBIE BEIM, 3aXBaYCHHbIE HACUIILCTBEHHO.

3akoHbl XII TabMil UCKITIOYATM U3 AEHCTBUS JABHOCTH MECTO TOrpeOeHusT —
forum sepulcri, a Takke res mancipi CaMOCTOSITE/IBHOM XEHILUMHBL, TIepeJaHHbIE €10
0e3 paspelleHus orleKyHa — sine auctoritate tutoris. B manbHeiiieM pa3BUTUM AaB-
HOCTBh ObLIa MOAYMHEHA TpeOOBAHMIO iusta causa possessionis — CIpaBemIMBOE OC-
HoBaHUe BiageHus. [log HUM TTOHMMAJOCH iustum initium possessionis — TMpaBo-
MEpHOE Hayalo BIANCHWS, T. €. 3aKOHHBIN CITOCOO (TWUTYIT), KOTOPBIM BIaziesel]
Havan cBoe Binanenue (D. 41. 2. 6. pr.). Tpu ocHOBaHUsI (HacKIne, TAlHOE MOXMILIE-
HUE W BpeMEHHOE JiepKaHure) ObLT OOBSIBJIEHBI HECTIOCOOHBIMU MIPUBOIUTH K COO-
CTBEHHOCTH 10 laBHOCTU. K TpeboBaHMIO iusta causa MprcoeTuHUIOCH IPYroe Tpe-
OoBaHMe — TpeOOBaHUE MOOPOCOBECTHOCTU. BiameHWe CUMTANIOCh HayaThIM
JOOPOCOBECTHO, KOTIA B JOKA3aTeIbCTBO MPUBOAWICS 3aKOHHBIN TUTYI, T. €. CHeN-
Ka, Ha OCHOBAaHMM KOTOPOIi ObUIO HAYaTO BIaJEHUE W KOTOpasi TOJbKO TIOTOMY He
crenasna Biajenblia coOOCTBEHHUKOM, YTO COOCTBEHHOCTH Ha BElllb HE MMeN U Ipy-
TOil YJaCTHUK CIHENKM, OTIyXIaTelb Beln. B ciydae mpomakut J0OGpOCOBECTHOCTD
TpeboBaIach He TOJILKO B MOMEHT 3aKJIF0YEeHHsT JOroBopa, HO U B MOMEHT UCIIOJ-
HEeHUsI IOTOBOpa TyTeM Tpaaulvy (Tiepeaayn) Belly. B utore cBoero pa3BuTus JaB-



HOCTb, KPpOME BJIaJIeHUsI, TpeOoBaJla HATMYUS 3aKOHHOTO OCHOBaHUSI U JOOPOCOBE-
CTHOCTM B TEUEHHE BCETO CPOKa TaBHOCTH.

JIaBHOCTHBII CPOK TOJDKEH ObUT TeUh HEIIPEPBIBHO. DTO TpeboBaHME ObLIO 00-
JIETYeHO JIOTTYIIEHNEM TaK Ha3bIBAEMOTO TIPEeMCTBA BO BIAJEHUM — SUCCESSIO POS-
sessionis, KOTOpoe MO3BOJISITIO HAC/IETHUKY BOCIOJIb30BaThCs BIaJIEHUEM Hacleo-
JaTesl.

Coeptam usucapionem a defuncto posse et ante aditam hereditatem
impleri constitutum est (D. 41. 3. 40). - YcraHoBsieHO, 4TO [4aBHOCTb,
Ha4artyo yMepLUNM, MOXHO 3aKOHYNTb U PaHbLLE NMPUHSITUS HAC/IEL -
cTBa.

TouHo Tak Xe, B MPYKM3HEHHBIX CIEIKaX MOIMYCKAICS 3a4eT W MPUIHCIeHUE
BpEMEHU BJIANIEHUsT TIPENIIECTBEHHUKA B TIOJb3y JHOOPOCOBECTHOTO TPEeMHUKA.
DT0 Ha3BIBATOCH MPUpAIICHAEM BO BIAICHUU — accessio Possessionis.

204. Longi temporis praescriptio. [Ipro6peTarebHast TaBHOCTh MPUMEHSIIACh
TOJIKO K UTAIMICKUM 3eMJISIM M MEXIy pUMCKUMU rpaxkaaHamMu. OIHAKO B IPO-
BUHIIMSIX, B OTHOIIICHWY TTPOBMHIIMAIBHBIX 3eMejIb, PUMCKIE TIPABUTEINN, a 3aTeM
¥ UMIIepaTOpCKOe 3aKOHOMATEIBCTBO, B OOPHOE C YITamKoM 3eMIIeIes s 1 3a0pachl-
BaHUEM 3eMeJib, BBEIM MHCTUTYT UCKOBOI moracuTenbHoi qaBHOCTU. OH ObUT OC-
HOBaH Ha 3JUTMHUCTUYECKOM IIPUHIIMIIE, YTO HEJIb3si COXPAHUTh 3a COOOO IpaBo,
KOTOpPOE J0JITO OCTABAJIOCh B IIpeHeOpexkeHn. HoBOMy MHCTUTYTY Ayl IIPOLIECCy-
anbHOE Ha3BaHUeE praescriptio longi temporis.

INpeckpuryeli Ha3bpIBaJIACh MPUITKCKA B Hadaite GopMyibl Mcka. B maHHoM
crydae B (hopMyie McKa 00 MCTpeOOBaHWM Bl Aejiaiach IIPUITHCKA, B KOTOPOI
CyIbe TIpeIIarajoch IIPETOPOM OCBOOOIUTH OTBETYMKA, TIPOBJIAIEBIIIETO HEIBIIKM-
MOCTBIO IECSITh JIET, €CJTN TPEXXHUI COOCTBEHHUK KM B OMHOM C HUM TIPOBUHIIUY,
M IBAJILIATh JIET, €CIM OHU KW B Pa3HBIX MMPOBUHIMSAX, 0€3 pa3Indusl ABIKUMBIX
¥ HEIBIDKUMEIX Bellieid. TpeGoBaIoch TOJIbKO OCHOBAHME, OMPaBIbIBAIOIICe BCTYII-
JleHre Bo BianeHue. FOpucnpyneHIms pacipocTpaHiiia Ha 3Ty TaBHOCTh TpeOoBa-
HMe TOOpOoil COBECTH M 3aKOHHOTO TUTYJa BiiafieHus1. Bymyun cHavanma cpenctBoM
3alIUTHI IPOTHUB UCKOB HEPAYUTETBHOIO COOCTBEHHUKA, NeCITh WIN IBAILATh JIET
He BIIaIeBIIeTO CBOCH BEIbIo, TaKOe BIaACHUE 3aTeM IPHUOOPEIIo 3HaYCHHE 0CO-
0Oro OCHOBaHUSI UTST MCKa (a He TOJBKO BO3PaKEHMS) CO CTOPOHBI JaBHOCTHOTO
BJIAJIENIbIIA, KOTOPBIN MOT BBITPeOOBaTh cede Belllb, Jae eI OHa TOTOM Tornaaa-
JIa BO BJIaieHUe MPEXHEro HepaayrBOro XO3sMHa.

TakuM 00pa3oM MAaBHOCTHBIN Biamesiel] MpuodpeTan MpaBoO COOCTBEHHOCTH
(TTpoBUHIIMATBEHOM). [TpeTopcKuit SMMKT pacTipoCTpaHII 3TOT CITOCO0 TIPHOOpeTe-
HUS TIpaBa COOCTBEHHOCTU M Ha BCE BOOOIIE BEIllU, HAXOOUBIIIMECS B JaBHOCTHOM
BJIAJEHUY NepPEerpyHOB.

BriocneacTBrM 9TOT MHCTUTYT CTaT IPUMEHSITHCST K UTATMCKIM 3eMJISIM TTapai-
JIEIHO € TIPHOOpPETaTeIbHOM JaBHOCTHIO (UsUcapio).

205. IlpuobperaresbHas 1aBHOCTS B paBe FOctuamana. B ripaBe FOcTuHma-
Ha ObUT MOMBEJEH UTOT Pa3BUTHST ITUX IBYX UHCTUTYTOB, TIpUUYEM ObUTM O0BbeIHE-
HBI COOTBETCTBYIOIIME ITOCTAHOBICHUSI.



HeoOxonnmMblid CpoK BIaACHUM U IPUOOPETEHMS TIO JABHOCTU ObUT YCTAHOB-
JIeH JUTSl IBVKVIMBIX BEIlle B TpY TOMA, IS HENBIDKUMBIX — B JIECSITh JIET, €C/U
MPEeXHUII COOCTBEHHUK U JABHOCTHBIA BIanesiel] XUBYT B ONHON MPOBUHLWU,
Y B IBaALATh, €CJIM OHU KUBYT B PA3HBIX TPOBAHIIMUSIX.

FOctuHyan BBell elle Apyroil CpOK — TPUALATUJICTHEN, Ype3BBIYAHBIN TaB-
Hoctu. KTo m06pocoBecTHO MproOpesT Belllb U OCTABAICS BO BJIaEHUN €10 0 UC-
TEUYEHUsI CPOKA TIOTAILIEHUST NCKAa COOCTBEHHMKA (TPUALIATH JIET), TOT UMeN TpPaBo,
€CJI OH TepsUT Bellb, MPEIBSIBISITh UCK O BbIIAye €€, Kak ecliyd Obl OH ObUT IEHCT-
BUTEJIBHBIM COOCTBEHHUKOM. [Ipy 3TOM OH He ObUT 00s13aH TOKAa3bIBaTh HATMIMS
3akoHHoro tutyna (C. 7. 39. 8). 3nech mposiBisieTcs: TOT e XapakTep pa3BUTHS,
KaK ¥ TIpY TIPECKPUIILIUN: CHavYasa 3allliTa IMyTeM BO3PaXKEHWUs, a 3aTeM U Mpeao-
CTaBJIEHUE WICKA, HO C YUIMHEHWEM cpoka. M3BATBI OT AEWiCTBUSI 3TOW JABHOCTU
OBUTM TOJILKO BEIIM, HaCUJIBCTBEHHO 3aXBauyeHHBIE, BEIM, HE JOITyCKAaBIIUE yCTa-
HOBJIEHUSI YacTHOU COOCTBEHHOCTM, W BEIM, HAXOMWBIIMECSI B OOIIECTBEHHOM
TOJIb30BaHUH.

§ 68. 3awwmTa npaBa COGCTBEHHOCTU

206. 3ammra COOCTBEHHOCTH B pabOBIANEIbYECKOM OOIIECTBE ObLIa UPE3BbI-
YaiiHO pa3HoOOpa3Ha MO CBOMM WCTOYHMKAM (00bIYaii, IMBUJIBHOE, MPETOPCKOE
TpaBo), 1O CBOMM BUIaM U HarpasieHHOCTU. CriocoObl 3allluThl COOCTBEHHOCTH
W3MEHSITUCH 1 TIPUCTTOCOOIISUTCH K TeM BUIaM COOCTBEHHOCTH, KOTOPBIE OHA TIPH-
HMMaJia B KJIaCCUYECKOM U To3AHeiIeM npase KOctuHuaHa. 31ech OyayT paccMo-
TPEHBI TUITMYHbIC BUIbI 3allIUThl COOCTBEHHOCTH.

207. IlonsTve BUHIMKAIMA. BUHINMKAIIMOHHBIM WCK HOCWUJIT MCTOPUYECKU
MpolieccyasbHOe HanMeHoBaHue rei vindicatio (ot vim dicere — OOBSIBIISTE O TIPU-
MEHEHUW CWIbI), PerJlaMEeHTUPOBAHHOTO IPAaBOM TOBEICHMsI COOCTBEHHUKA TIO
PO3BICKY U BO3BPAILEHUIO CBOCH BEIlM — TJI¢ HAXOXY CBOIO Belllb, TAaM W BUH/U-
mpyio ee (ubi rem meam invenio, ibi vindico). INapamrenpHO pa3BUBajIOCh M Ma-
TepUATHHO-TIPABOBOE TOHSITHE BUHAMKAIIMY KaK TpeOOBaHUs HEBJIAACIONIETO CO0-
CTBEHHMKA K BIaJielolleMy HEeCOOCTBEHHMKY O BO3BpaTe eMmy BelM (restituere
rem). MICTIOM B 3TOM MCKe BBICTYIAJI COOCTBEHHUK, YTBEPKIABLIUIA, YTO TpeOyeT
CBOIO Belllb — rem Suam esse. OTBETYMKOM TIPU3HABAJICS BCSKWIA BiTamesel] Beln
B MOMEHT BO30yxXIeHus1 criopa. OTHOIIIEHNE MEXITy CTOPOHAMM YCTaHABIWBAIOCHh
MpU COACHCTBUM MAarucTpara, Mo3aHee CyIbU, BBISICHSIBIIETO, KTO U3 CTOPOH Bia-
JIeeT CTIOPHOM Belblo (He3aBUCMMO OT OCHOBAaHWIA BIafieHUsI), W, CJEIOBATENIbHO,
KTO SIBUTCSI OTBETIMKOM B TIPOIIECCE O COOCTBEHHOCTH.

Officium autem iudicis in hac actione in hoc erit, ut iudex inspiciat
an reus possideat: nec ad rem pertinebit, ex qua causa possideat (D. 6.
1. 9). - O653aHHOCTb Xe Cyabu Py 3TOM ncke ByaeT COCToSITb
B TOM, Y4TOObI OH PACCMOTPES, BAAAEET /i OTBETUUK, U K AETTY HE
OTHOCUTCSI, HAKaKOMOCHOBaHWUNOHB/184EET.

208. Hcren 1 OTBETYMK MO BUHAHKAIIHOHHOMY MCKY. MaTepuaibHOE coiepka-
HME BUHAMKAIUA PACKPBITO ObUTO Mpy (hOPMYJISIPHOM TIpOIEcCe B TaK Ha3bIBae-
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MOl TIeTUTOPHOI (hopMyJie, KOTopasi BblIaBalach MPETOPOM UCTLY W HarlpaBlisi-
J1ach MpEeKIe BCEro Ha PECTUTYLIMIO Belu (restituetur).
Texkcr aT0# (hopMyIBI OBUT TPUMEPHO TAKOM:

Si paret fundum Capenatem, quo de agitur, ex iure Quiritium A' A" esse
neque is fundus A° A’ restituetur, quanti si fundus erit, tantam pecuni-
am iudex N™ N™ A° A° condemnato: si non paret absolvito (Cp. aii. 4.
48-51). - Ec/im okaxertcs, 410 KaneHarckoe nmeHue, 0 KOTOPOM
uaeT crop, NPUHaLANIEXUT 10 KBUPUTCKOMY rpasy ABsly A2eputo
M 3TO UMEHNEe He BO3BPALLAEeTCs €My, TO CKOJIbKO OyaeT CTo-
UTb 3TO UMEHNE, B TaKOV CyMME ryCTb Cyabs npucyamt Hyme-
pust Hervauns B nonb3y ABna Arepusi; eC/iN HE OKaXeTCsl, MyCTb OCBO-
6oaunT.

I/IHTGHL[I/ISI 9TOro MCKa IpsaMo CTaBujia BOIIPOC O NMPUHAMICXKHOCTH IIPEAMETA
CIiopa MCTLLY Ha 11paBe CO6CTBCHHOCTI/I, a TakKK€ YyTO4YHAJIa 1 UHAUBUIYaJIN3UPpOBa-
Jia mp€aMeET, O KOTOPOM MIET CIIOp — KaHeHaTCKOC NMCHUEC. I/ICTCLI JOJIDKEH ObUT
YCTaAaHOBUTH TOXACCTBO INPHUHAMICXKABIICTO €My M OTbICKMBAEMOIo MM IIpEaMETa.
J10 J0Ka3aTeJIbCTBO MOIJIO UHOIAa OBITH JOCTAaTOYHbIM, 9TOOBI U30aBUTH OT Jalb-
Heuiero BEACHUA IIpouecca, Ipu 663Ha£[€}KHOCTI/I IIaHCOB OTBETYMKA. Bor mmoye-
MY IOPUCTELI HpI/IGGFEUlI/I, peXac 4YeM MNpeabABIATL BUHAUMKALIUIO, K JIMYHOMY MCKY
MPOTUB TOTO, ¥ KOIO HAXOAWICS CIIOPHBINM TpeaMeT, ¢ TpeOOBaHUEM IpPEeAbSIBUTh
€ro JId OCMOTpa MCTLIOM. DTOT UCK HOCWJI JINYHBIIA XapaKTep U Ha3bIBaJICA actio
ad exhibendum.

Si fugitivus servus nummos crediderit, an condicere tibi dominus possit,
quaeritur... vindicari nummi possunt, si extant, aut si dolo malo desinant
possideri, ad exhibendum agi (D. 12. 1. 11. 2). - CnpaLumBaetcs, ecim
6ernbivipabaoBepunTebe AeHbr, MOXETIMCOOCTBEHHUKTPebo-
BaTbyTEOS... AEHBIMMOIrYTObITb BUHANLINPOBAHbI, EC/IMHAXOASIT-
CS1HaJINLIO, NIV €CJIN M0 3/I0MY YMbICJ1y NepecTasivi ObiTb BO B1ase-
HUM, TOHa40AeViCTBOBaTh, TPEOYSINpeabsBAeHNS [UX].

Peunb uner He 0 neHbrax, Kak pornoBOM IOHSTHU, a 00 ONpeNeIeHHbIX JEHEX-
HBIX 3HaKax, O Belllax MHANBUIYAIN3MPOBAHHBIX (Species), IMyTeM 3aredaTaHus ux
B KOHBEPT, BJIOXEHUSI B IIKATYJKy U T.M. JIOCTAaTOUHO OCMOTpeTh KOHBEPT WU
LLIKATYJIKy, YTOObI 1O OMUCAHUI COOCTBEHHMKA, 0OOKPaIeHHOro OeribiM padboM,
YCTaHOBUTB TOXIECTBO, C OTBICKUBAEMBIM NpeaMeToM. Bor mouemy YibenmaH ro-
BOPUT 00 MCKE O TIPETbSIBICHUM.

OTUM UCKOM TIOJIB3YeTCsl COOCTBEHHUK TSI OTIPENEIeHNST, SIBJISIETCST JIU CTOPO-
Ha, C KOTOPO OH HAYHET NETUTOPHOE MPOU3BOMICTBO, BIAACIOLLIECH.

ITpakTrdecKku Kpyr OTBETYMKOB MO BUHIUKALIY ObUT OYEHB PaCIIUpPEH, U YIIb-
nuaH (D. 6. 1. 9) roBopuT, 4TO HapsyTy C BIAENBIIAMUA TOT UCK OXBATWI U TIPO-
CTBIX JAepKaTejaeil — HaHuMAaTeJiei, apeHaaTopoB, MOKIaXeIpUHUMATENEN U T.1.,
KOTOpBIE OTBEYATM U IO WCKAM W3 3aKJIIOYEHHBIX MU JOTOBOPOB, W MO MCKaM
cobcTBeHHMKA. [lo-BUIMMOMY, 3TO TSXKEIO OTPa3sWIOCh HAa MX TOJOXEHUH, TaK



KaK MOHano0mIcst 0coObIii 3aKoH (Hay. IV B. H.3.), penocTaBUBLLNIA JepKaTEIIsIM,
Y KOTOPBIX BBITPEOOBAJICSI YYaCTOK, Ha3bIBaTh Cy/y JIMILI, OT UMEHU KOTOPBIX OHU
OCYLIECTBIISUTY IepKaHue, C TeM, YTOObl TSDKECTh Tpoliecca Oblla TiepeHeceHa Ha
nocnennux (C. 3. 19. 2).

OTBETYMK MOT OTKAa3aThCsl BCTYIUTh B CIIOP O COOCTBEHHOCTH, TaK Kak invitus
nemo rem cogitur defendere — HMKTO NMPOTUB BOJIM HE TIPUHYKIAETCS OTCTAaUBATh
sewp (D. 50. 17. 156. pr.). Ho Torma oH nomkeH GbUT BLIIATH BELIb UCTILY; €CIIA 3TO
Obl1a HEOBUXKMMOCTb, MPETOP MPENOCTABII MCTIY MHTEPAMKTHI quem fundum,
a Ul JIBDKMMbBIX — OTAaBajl MPUKa3 O JOMYyLICHUM K OTOOpPaHMIO WIIM OTBOAY —
duci vel ferri pati. Hakonew, ynomanyras Bbiiie actio ad exhibendum B KayecTse
JINYHOTO WCKa He JOMycKajia yXe YKJIOHeHMs] oTBeturka. B mpase KOctuHuana
K YKJIOHSIIOLIEMYCSl OT BblIauM MpeAMeTa OTBETUYMKY MPUMEHSUIOCHh MTPUHYXICHUE
manu militari.

209. Jdoxkassmanme. [Ipy BCTyIUIeHMM OTBETYMKA B MPOLIECC 3a HUM OCTaBa-
JIaCh BO3MOXXHOCTb OCITapUBATh ITPUBOAMMBIE MCTLIOM JTOKA3aTeJIbCTBA CBOETO TTpa-
Ba coOOCTBEHHOCTH. [Ipy JOroBOpHBIX criocobax MpUOOPETeHMST OTBETYUK MOT OC-
MapuBaTh OCHOBAHUSI U CIIOCOOBI MPUOOPETEHUSI HE TOJIBKO MCTLIA, HO W BCeX
NpeIIIECTBEHHAKOB, BOCXOIS 0 3aKOHHOIO Hayajia BIageHuss — iustum initium
possessionis. McTily npUXoquIoch BOCHPOM3BOAUTL BCIO MCTOPUIO TIEPEXOJOB
MpaBa COOCTBEHHOCTU OT Havasa 3aBiafeHus. CpeqHEeBEKOBbBIE FOPUCThI HA3bIBATU
TO3TOMY J0Ka3aTeIbCTBO B BUHIMKALIMOHHOM MCKE IbsIBOJILCKUM (probatio dia-
bolica). I1paBna, 6iaronapst BBeACHUIO MproOpeTaTeIbHOM JaBHOCTH, 3TO JOKAa3bl-
BaHME 3aKOHHBIX MEPEXOJ0B MOIJIO OrpaHWYMBATLCS TpelesiaMu 3aKOHHBIX CPO-
KOB IABHOCTH.

210. ®ukmBHble BIATebIBL B npase KOcTMHMaHA BUHAMKALIMOHHbBIN MCK
JIOITYCKAJICSl HE TI0 MPU3HAKY BJIAICHUS BEILbIO, a KaK IMYHBIN, POTUB TaK Ha3bI-
BaeMbIX (DMKTUBHBIX BJIafeiblieB. Tak Ha3bIBAIMCH JIBE KATETOPUM OTBETYMKOB.
C oHOI1 CTOPOHBI, K BIIaIe/bliaM ObUTM TTPUPaBHEHBI T, KOTophIe 110 litis contes-
tatio mpekpaTWiIM CBOE BJIaZieHUE IyTeM, HApUMeEp, OTUYXIEHMS, pa3pyLUeHUs
M T.I1., 4TOOBI HE OTBEYaTh Iepel coocTBeHHMKOM — qui dolo desiit possidere, kTo
YMBILUIEHHO TiepecTan Bianetb. C Ipyroil CTOpoHbI, K 3TO e Kareropuud ObUIv
OTHECEHBI JINLIAa, CUMYJIMPOBABIIIME CBOE BJIafieHKe, YTOObI BBECTU MCTLA B 3a0JTyK-
JEeHUe TIPY TIPembsiBIeHn BUHAMKauuu — qui dolo liti se obtulit.

211. Tlpucyxnenue. OCHOBHOM LIeJIbI0 MCKa ObUIO, KaK yKa3blBaeT METUTOP-
Hast ¢opMyJsia, Bo3BpalleHre Bemy (restitutio) B COOTBETCTBYIOIIEM COCTOSIHHM,
€O BCEMH TUTOIAMM Y TIPMPAIEHUsSIMU feém cum omni causa, ¢ 00513aHHOCTBIO BO3-
MeLLeHUs yiepba OT TMOe/n, TTOBPEXACHUS U YXYIIICHYS, a TAaKXKe Mpe/CTaBie-
HMe obecrieueHusT Ha CTydail BO3MOXHOTO yiiepoa (cautio).

OnHako NpY BO3BPALLEHUM BELLM MCTLLY Cybsi 00SI3bIBaJI MOCIEAHET0 BO3MeC-
TUTh TOOPOCOBECTHOMY OTBETUMKY M3IEPKKU, MTOHECEHHbIC UM Ha BEILlb.

Sumptus in praedium quod alienum esse apparuit, a bona fide posses-
sore facti neque ab eo qui praedium donavit neque a domino peti possunt
verum (exceptione doli posita) per officium iudicis aequitatis ratione ser-
vantur, scilicet si fructuum ante litem contestatam perceptorum summam
excedant etenim admissa compensatione superfluum sumptum meliore



praedio facto dominus restituere cogitur (D. 6. 1.48). - Pacxoasi, noHe-
CeHHble A06POCOBECTHBIM B/1aAesibeM Ha UMeHue, KOToOpoe oka3a-
J10Cb YY)KUM, HEe MOTr'yT ObITb TPE6GYEeMbI HU C TOro, KTo nogapus ume -
HUue, HU ¢ cO6CTBeHHnKa o4HaKko [nyTemM BBoga IKCYenyuu o6 ymeicne]
OHU OXPAaHSIIOTCS M0 00I3aHHOCTU CYAbU B CUJTy COOBpaXxeHui cnpa-
BeA/IMBOCTU; TaK, €CJIn OHU MPeBOCXoAsT CTOMMOCTb IJI040B, CO-
OpaHHbIX [0 3aCBUAETE/IbCTBOBAHUSI ClIoOpa, MO3TOMY COOCTBEeHHUK
NPUHY)XAaeTcsl NPoOu3BOANTb 3a4€T, BO3MECTUTb U3JTNLLIHNIA pacxon
B COOTBETCTBUMU C YJIy4YLLUEHUEM €ro UMEeHMUSI.

HyxHo ormeTuTh, 4TO (DOpMYyIIa IETUTOPHOIO MCKA HE COIepXaia HUKAKMX
yKasaHUi MO faHHOMY BOIIPOCY M, KaK BUIHO, O0SI3aHHOCTD MCTLIA BO3MELIATD [0~
OPOCOBECTHOMY BJIafE/IbIly €r0 M3IEPXKKHU CJIOXKUIACH O BIMSHUEM COOTBETCTBY-
fo1ero B3msiaa [lanrHuada, ONMpaBIIErocsl Ha COOOpaXkKeHUH CIIPABEUTUBOCTH.

B coorBercTBUM ¢ 00LIEN TeHIEHLIMEN (GOPMYJISIPHOTO mporecca 1 hopMyIIoi
IIETUTOPHOTO MCKA OTBETYMK 110 BUHAMKALIMM MOT OBITh IIPUCYXIEH K YIUIATE UCT-
1y OIpeJeIeHHOM JeHeXHOo cymMbl {condemnatio pecuniaria), a He K BbIgaye ca-
Mot Bety. [TosToMy BaxkHO OBbLIO CliejiaTh U3 OLEHKM mpeamera (aestimatio litis)
CPENCTBO IMOOYIUTL OTBETYMKA K Bbldade Beln. Mcrel maBaji OLEHKY BEIIW IOI
TIPUCSITOMA.

Eius rei quae in rem actionem petita tanti aestimata est, quanti in litem
actor iuraverit, dominium statim ad possessorem pertinet:
transegisse enimcum eo etdecidisse videtur eo pretuioquodipse con-
stituit (D. 6. 1. 1. 46). - Mpaso co6¢cTBEHHOCTU Ha BeLyb, KOTOPYIO HE
TPeOyIoT NnyTeM ucka o BeLym v KoTopasl 6b1/1a oueHeHa BO CTOJIbKO,
BO CKOJIbKO Ha CyAe NPUCSrHys UCTEL, TOT4YacC rnepexoauT K Bia-
Aenbuy: Beab NCTeLl npeacTasnsaeTcs 3aKkIl0YNBLINM C HUM [OTBeT-
YUKOM] MUPOBYIO IO TOM L4eHe, KOTOPYIO YCTaHOBUI1 caM.

1 akuM 00pa3oM co3aaBaiach KOHCTPYKIIMS TIPOLIECCYaTbHOM MPONaXXu 00beK-
Ta BUHOWKALMK KCTLUOM OTBETYMKY, YTOOBI OINpaBIATh COXPAHEHWE IMOCIEIHUM
0o0BeKTa criopa 3a coOoi.

212. HeraropHblii uck (actio negatoria). HeratopHbiM (oTpuliaTe/IbHBIM) Ha-
3bIBAJICS MICK, KOTOPBIN TPEIOCTABISICS COOCTBEHHUKY B TeX CITyvasiX, KOTua OH,
He YTpaurBasi BJIaICHUsI CBOCIO BEll[bl0, BCTpeYal, OHAKO, KAKHUE-TO MOMEX! WU
crecHeHUs. TakuM oOpa3oM, 5TOT MCK ITPUHALJIEKA BIANCIOLIEMy COOCTBEHHUKY
1 ObLT HarpaBjieH TIPOTUB BCSKUX CEPHE3HBIX M PEAIbHBIX TIOCSATATEIbCTB C Ubeii-
JIMOO CTOPOHBI Ha €r0 COOCTBEHHOCTb B BWIE NPHUCBOCHUS TpaBa CEPBUTYTHOTO
WIY CXOIHOTO TOJIb30BaHMs (TIPOXOIa WV TPOoe3a Yepe3 ero yyacToK, MPUCTPOii-
KM K €r0 CTeHe CBOMX coopykeHuit). COOCTBEHHUK OTPULIAT 3a OTBETYMKOM TaKOe
paBo (IOYEMy MCK U Ha3bIBAJICSl HeraTopHbIM). MHTeH1IMsT (hopMyJibl HEraTOPHO-
TO McKa ObUla BhIPXeHA B OTHOLICHMM OTBETYMKA OTPMIIATEIBHO — «si paret No
Ne ius non esse eundi, agendi..» (ecim okaxercst, uto Hymepuio Hermmuio He
MIPUHAUIEXKUT TIPaBO IIpoxoda, IMporoHa...). Mcrell mokeH ObUT TOKa3aThb CBOE
MpaBoO COOCTBEHHOCTH W HapyllleHhe ero oTBeTdMkoM. CBoOOMy cBOei COOCTBEH-



HOCTU OH He JIOJDKeH ObUT I0Ka3bIBaTh, OO 3TO BCETIa IMPEIIoaraioch, a 3a OT-
BETYMKOM OCTaBaJIOCh MPABO TOKA3bIBATh CBOE TMPABO HA OrpaHWYEHUE TIOJTHOTHI
npaB ucTa. Mcrer mpu 3ToM Mor TpeOOBaTh TApaHTUM CBOEH COOCTBEHHOCTH OT
HapylIeHuii B OyayieM — cautio de non amplius turbando. CeazaHHbIe ¢ Hapyile-
HMEM BbITOIbI OTBETYMKA W HAHECEHHBbIC YOBITKM TOJICKATM BO3BPAILCHUIO
U BO3MEILLEHUIO UCTLLy. B ciiydae ocriaprBaHus pa3MepoB BO3MELICHMSI Ha TIOMOLIb
npuxonma oueHka criopa (litis aestimatio) o anasornu ¢ BUHIMKALMEI.

213. Actio prohibitoria. IlapamienbHO HeraTopHOMY HCKY CYIIIECTBOBAI €Ilie
WCK O BOCIIpellieHnn — actio prohibitoria, opMyna KOTOporo HadMHaJIaCh WH-
teHumeit: si paret A’ A’ ius esse prohibendi Ne N° uti frui — ecrm okaxercsi, uTo
Ariy ArepMio npHUHauIeKUT NpaBo BocripelneHus: Hymepuio Hermnmio monms3o-
BaTbCsl M U3BJIEKATH TUIOMBL... 3/1eCh MHTEHLIMSI BbIPAKEHA MOJIOKUTETIBHO B TIOJB3Y
WCTIa, KOTOPBIA TpeOOoBaJl CBOOOIBI CBOE COOCTBEHHOCTHM WM JOKA3bIBaJl TOJIBHKO
CBOE MPaBO BOCTIPEILIEHUS] BMEILIATETLCTBA CO CTOPOHBI OTBeTYMKa. [locnenHuit mor
BBICTABJIATh BO3PAKEHUE UM JIOKA3bIBATh CBOM MOJTHOMOYHUS MTOJOOHO MTPETOPCKOMY
COOCTBEHHUKY MPOTUB MCKa KBUPUTCKOTO COOCTBEHHMKA.

214. Actio Publiciana. Actio Publiciana (rmyoiuiiaHOBCKUM UCK) ObLT CO3IaH
B I B. 10 H.3. 1151 3alMTHI OOHUTAPHOTO COOCTBEHHUKA U JIvIla, JOOPOCOBECTHO
MIPpUOOPETIIIETO Belllb OT HeCOOCTBeHHMKA. Bhime (11. 193) n310XeHb! IPUYMHBI 0~
SIBJICHUST M OOIIMIA XapakTep 3Toro ucka. Heooxomumo mo6aBUTh, 9TO 3TO OBUT T1e-
TUTOPHBIA UCK (MCK O TIpaBe), CYIIECTBEHHO OTJIMYABIIMICS OT BJIANCIBYSCKUX
WHTEpAMKTOB. B mocnenHux J0MYCKaJIUCh TOJIKO BO3pasKeHMs O TIOPOYHOCTH BJla-
JIEHUsI IPOTUBHUKA (HO HE 00 OTCYTCTBUM Y HETO MpaBa), B MyOIMIIMAHOBCKOM 3Ke
VICKE OTBETYMK, Y KOTOPOTO TpeOOBaIM CIIOPHYIO BEIllb, MOT JOKa3bIBaTh CBOE ITpa-
Bo Ha Hee. [loaToMy Kmaccuyeckast IOpUCTIpyIeHIIMs pa3aessuia GUrypsl 100poco-
BECTHOTO BJIafiesIblia U MyOIMIIMAHOBCKOTO COOCTBEHHMKA, CTaBsl IPABO TOCIeIHe-
TO Hapsiiy ¢ KBUPUTCKOI COOCTBEHHOCThIO. CUMTAIOCH, YTO HAXOMMBILIASICS Y HETO
Belllb in bonis alicuius est, B TIPOTUBOIOJOXHOCTb ITOJIHOM COOCTBEHHOCTU IeS
alicuius est ex ijure Quiritium — Bewp sBIIsETCS YBEH-TMOO COBCTBEHHOCTHIO MO
KBUPUTCKOMY TIPaBy.

Ipetopckuii 3AMKT, KOTOPHIM ObUT BBEJIEH MyOJIUIIMAHOBCKUI UCK, PEKOHCT-
DPYUPOBaHHBIN BIOCJIEACTBUN FOPUCTAMU, TIACHIL:

Si quis id quod mancipio datur traditum ex iusta causa et nondum usu-
captum petet, iudicium dabo. - 5 gam uck, ecau kTo-HMbYAb NOTPEBY-
eT B CKOBOM riopsigke 10, 4TO repenaetcsd B MaHuurnaumoHHOM [10-
psake v 4To Bbino [emy] nepenaHo Ha 3aKOHHOM OCHOBAHWM U ellle He
npuobpeTeHo rno.AaBHOCTH.

M3 TekcTa 3TOr0 3MMKTA BUAHO, YTO OH OJAMHAKOBO 3alUILAT OOHUTAPHOTO
COOCTBEHHMKA U T0OPOCOBECTHOTO BIAENbLIA, TIOMYUMBILINX Belllb, OTHOCUBIIIYIO-
¢s K yrciy res mancipi, myrem traditio. Kiaccudaeckast ske ropuCIpyIeHIIUSI pac-
1Ipuia AecTBUE UCKa 1 Ha Cllydail MpruoOpeTeHus res rec mancipi.

B myGmmimmaHOBCKOM HWCKe JOTMycKaslach (DUKITWsSI, YTO BIIAIENell TPOBIIANEIT
JIAaBHOCTHBIN CpoK. B ocrasbHOM TpeboBasioch COOMIONEHNE TeX K€ PEeKBU3UTOB,
KOTOpbIe ObUTM YCTAaHOBJIEHBI [UIsl JaBHOCTU. B yacTHOCTH, MCTel AOJKEH ObLT



OBbITb TOOPOCOBECTHBIM BJIAJIENIbIIEM W OCHOBBIBATH CBOE BJIaficHWE HA 3aKOHHOM
OCHOBaHWHU, CTIOCOOHOM OTpaBIaTh MepexXor MpaBa cOOCTBEHHOCTH. JloKa3aresb-
CTBO 3TUX MOMEHTOB (BIazeHue, bona fides, iustus titulus) JOIOIHANIOCH €Le 0CO-
ObIM TpeOOBaHMEM OTHOCUTEIBHO OOBEKTa JOOPOCOBECTHOTO BJIANCHMSI: OH JOJI-
JKeH ObLT ObITh BEllblO, TOAHOM K AAaBHOCTHOMY BianeHuio (res habilis), kotopoe
He JOITyCKaJIOCh B OTHOIIIEHWM BEITel BOPOBAHHBIX WM HACWIJIBHO OTHSITBIX.

Publiciana actio non ideo comparata est, ut res domino auferatur: eius-
dem rei argumentum est... exceptio si ea res possessoris non sit: sed ut
is, qui bona fide emit, possessionemque eius rei ex ea causa nactus est,
potius rem habeat (D. 6. 2. 17). - [ly6nuyuanoe uck Obis1 co3aaH He 4151
TOro, 4T06bI OTHSITh BELLb Y COOCTBEHHMKA, N40KA3aTe/IbCTBOM
3TOro sAB/ISIETCS IKCYENYURA: «€CJIN ITa BELLb HE MPUHAAIeXNT B/1a-
Aesibly», aas1s1 Toro, 4Tobb! 106POCOBECTHbIVI TOKYraTe/lb, rnoJsy-
YMBLLIMI BTY BELLIb 10 3TOMY OCHOBAHMIO BO B/IaiIEHNE, JTy4HLLIe coXpa-
Hs1/1 3@ coOOVi Belllb.

B 3TOM TekcTe TTomuepKruBaeTcs 3HaYeHUE ITyOIMITMaHOBa MCKa He TOJIBKO IS
JIOOPOCOBECTHBIX BIAEIIbIIEB, HO U JJIs1 COOCTBEHHUKOB, B Jiejie OXpaHbl U BO3Bpa-
IIEHWS] UM WX BElllel OT TPEThUX UL, W YKa3bIBAIOTCS SJIEMEHTHI MCcKa — iustus tit-
ulus (kymurs), bona fides 1 possessio. Takum 00pa3oM MyOIMIIMAHOB UCK, HapSIIy
C BUHIVKAIIAEW, CITyXKWJI IeJTy OXpaHbI TOM K& COOCTBEHHOCTH.

215. JInunbie ucku. Kpome yKazaHHBIX BbIILIE MCKOB, KOTOPbIE MOIJIM TIPEIb-
SIBIISITHCSL TIPOTUB JTFOOOTO HAPYIIUTENIST TIpaBa COOCTBEHHOCTH, 3Ta TOCEIHSIS 3a-
IIMIATIACh W PSIIIOM MCKOB, HAITPaBIIEHHBIX IMIHO TTPOTUB HAPYIITUTEIST B COOTBET-
CTBUM C OCOOBIM XapakTepoM ero aeiicTBuii. Ciona OTHOCHMIMCh MHOTOUMCIICHHBIE
WICKM M3 TIpaBOHApyLIeHuii — actio furti, actio legis Aguiliae, actio iniuriarum u mp.
(. 582 m ¢ 585 u ¢i1.; 587).



I'nasa 17
IIPABA HA YYXUE BEIIIN

§ 69. MoHATMe npaB Ha YyXxue Bewwm

216. KpoMe paccMOTpEHHBIX BBILIE MpaB BIAAEHUS U COOCTBEHHOCTH, PUM-
CKOE TIPaBO Pa3BIJIO PSAI IPaB Ha BELIM C OTPAHNYEHHBIM COIEPXKAHMEM TTOJTHOMO-
ypit. OOBEKTOM 3THX TMpPaB CIYKWIN, KOHEYHO, YyKKe BEIL, MOYEMY OHM Ha3bl-
BIMCh iura in re aliena. Bo3HMKIM OHM OYEHB PaHO, M TOCTENEHHO Pa3BUBAsICh,
00pa3oBajii 0cOOyI0 TPYIITY TOJHOMOUYMI pa3sHOro comepxkaHus. B cocraB 3To0it
IPYIIBI K KOHILY KJIACCUYECKOW SIIOXM BXOMWIIM WHCTUTYTBI CEPBUTYTOB, CYyIIEp-
unms 1 sMuUTEB3KCa, 3a7I0r0BOe MpaBo (13naraeMmoe B I 406 u ci.).

§ 70. CepButyTbl (NOHATME U BUAbI)

217. Tlonsue. CepBUTYTaMM Ha3bIBAJIMCH TTPaBa IMOJIb30BAHUS UyXKOW BEIIbIO,
KOTOpBIE YCTAHABIMBAIMCH WIM IS CO3AaHUS OTPEACICHHBIX BBITOM TPY SKCILTY-
aTalyMy OIpeNeIeHHOTO 3eMeJIbHOTO yJacTKa WM B TOJIB3Y OIpeNe/IeHHbIX JIMII.

CroBo servitus 03Ha4YaI0 COOCTBEHHO «pabCTBO BELU», «CIYy:KEHUE ee», T. €.
TaKoe OTHOIICHWE, MPY KOTOPOM Belllb, Y4acToK — praedium serviens — ciyxui
HE TOJIbKO CBOEMY COOCTBEHHUKY, HO M MCIIOJIB30BAICA IJIsI SKOHOMMYECKHMX BbI-
TOIl COCETHETO TOCTIOCTBYIONIETro yyacTka — praedium dominans, ciemoBaTelbHO,
JUTS1 BBITOI, COOCTBEHHMKA mocienHero. [IpaBa mocaeaHero Ha CIyKalilylo Belllb TO-
K€ Ha3bIBAIMCh CEPBUTYTaMU. 3aTeM TEPMUH Servitus ObLT pacrpocTpaHeH Ha lie-
JIBIHA psifi CXOMHBIX oTHOIIeHU. COOCTBEHHUK CilyKallei Bely ObUT 00si3aH WK
BO3/IEPKMBATLCS OT OMPEAEICHHOTO BO3NEHWCTBUSI Ha Hee, KaKoe OH OKa3bIBajl Obl
Ha CBOIO Belllb, €C/IM Obl OHa ObUIa CBOOOOHA OT BELIHBIX IIpaB APYroro jauia —
servitus, quae in non faciendo consistit — cepBUTYT, KOTOpBIii COCTOMT B BO3IEp-
>KaHUW OT AEUCTBUS: COOCTBEHHUK y4acTKa 00sI3yeTCsl He CTPOUTh 3MaHUI BHIIIE
onpeie/IeHHOW BBICOTBI, WM TepIeTh — pati — AEHCTBMSI IPYToro JIMIA 10 OTHO-
LIEHUIO K BellM, KOTOpble COOCTBEHHMK MOT Obl YCTPaHUTh, € Obl Belllb He Obl-
J1la oOpeMeHeHa CepBUTYTOM — servitus, quae in patiendo consistit, KoTopslii co-
CTOUT B JOMYILICHUH, HApUMep, COOCTBEHHUK yJacTKa 00s13yeTcsI IOMyCKaTh CKOT
cocenma K Bomornoo. K MomoXuTeTbHbIM JEHCTBUSIM CEPBUTYT OOSI3bIBATH HE MOT.
OnHako pUMCKOEe TPaBO 3HAJIO ONWH CEPBUTYT — HECEHMSI TSDKECTH HAICTPOMKM,
MpU KOTOPOM Ha COOCTBEHHMKE OOpPEMEHEHHOIo yyacTka Jiexkanaa 00s13aHHOCTb
TPOU3BOANTL PEMOHT U BOCCTAHOBJICHME OMOpbI — servitus oneris ferendi.



X031MH 00SI3aHHOTO CEPBUTYTOM YJacTKa JOJDKEH ObUT IMOCTOSIHHO AEpKaTh
€ro B COCTOSIHUM TIPUTOAHOCTU, YTOOBI TMOIIEPKMBATH CTPOECHUE, COOCTBEHHUKY
KOTOPOTO TPHUHAJIEXKAT CEPBUTYT.

Etiam de servitute, quae oneris ferendi causa imposita erit, actio nobis
competit, ut et onera ferat et aedificia reficiat et Gallus putat non posse
ita servitutem imponi, ut quis facere aliquid cogeretur, sed ne me facere
prohiberet... sed evaluit Servi sententia, in proposita specie ut possit
quis defendere ius sibi esse cogere adversarium reficere parietem ad
onera sua sustinenda. Labeo autem hanc servitutem non hominem
debere, sed rem, denique licere domino rem derelinquere scribit (D. 8. 5.
6. 2). - Ham Takxxe npuHaanexmT CK O CEPBUTYTE, KOTOPbIV ByaeT
YCTaHOBJIEH /11 HECEHUS TSXKECTU, YTOObI [0OSI3aHHbIV] N TSXKECTb
nogaepxvBan v 34aHNsi PEMOHTHPOBAJ... v [aan nonaaraet, 4To
HeJlb3s1 yCTaHaB/INBaThb CEPBUTYT C TEM, YTOObI KTO-/1MO0 005I3bi-
BaJiCs14TO-HMOYAb Ae1aTh, HO YTOObI HE BOCTpeLLaa MHe eiCTBO-
Bartb... HO B MPEIOXEHHOM Cy4ae Bo3006s1a[an0 mHeHne Cepsus,
4TO MOXETKTO-/1MO0 3aLUnLLIaTh MPUHAEA/IEXHOCTb eMY NpaBa rnpu-
HYOWUTb NMPOTUBHUKA PEMOHTUPOBAaTb CTEHY /14 noanep>XXaHws T5-
XecTu cBoero cTpoeHusi. OaHako JlabeoH Hanmcas, 4TO 3TOT CEPBU-
TyT 0053bIBA€T HE N0, a Bellb, Tak Kak COOCTBEHHVKY N03BOJIEHO
n 6pocartb [cOBCEM] BElllb.

CepBUTYT eCTb BCerJa MpaBoO Ha YyXylo Belllb. Tak Kak B CBOEH COOCTBEHHOM
BeIlM COEUHSIIOTCS [J1sl COOCTBEHHMKA BCE HOPMbI TIOJIb30BaHUSI €10, TO BbIpabo-
TaJIOCh OCHOBHOE TMOJIOXEHKE NEMIiNi res sua servit — HUKOMY He CIIYKUT COOCT-
BeHHas Belllb (D. 8. 2. 26), T.e. He MOXeT ObITh CEPBUTYTA Ha CBOIO BElllb.

218. Buabl CepBHTYTOB. /IpeBHee prMCKOE MPaBo 3HAJIO JIMILb 3eMeJIbHbIE Cep-
BUTYTBI, IPX KOTOPBIX MOIIMHEHNE OMHOMY 3eMeJIbHOMY yuactky (praedium dom-
inans) B monb3y €ro COOCTBEHHMKA APYroro 3eMeIbHOro ydactka (praedium
serviens) ObUIO (DOPMOII IKOHOMUYCCKOTO BOCHOJHEHMST XO3SMCTBEHHOM ITOJe3-
HOCTH rocroncTByloniero ydactka (D. 45. 1. 140. 2).

Takue cepBUTyTa BOZHMKATM Ha MOYBE MEJKON pa3apobIeHHON COOCTBEHHOC-
TH, KOIIA OTAENIbHBIE YYACTKU HE SIBJISUIUCH «XO3SHCTBEHHO-CAMOCTOSITEIbHBIMI».
OHM He MOITU OOOMTUCH COOCTBEHHBIMU CPEICTBAMU M PECypcaMu sl YIOBJIETBO-
PEHMSI HEOTJIOXKHBIX XO3SIUCTBEHHBIX MOTpeOHOCTEN MHaye, Kak IMyTeM CO3daHMs
MOCTOSIHHOM CBSI3aHHOCTU M B3aMMHOTO BOCIIOJIHEHUST MEXITY OTM3IeKAIUMU y4a-
CTKaMH.

IlepBoHaYaJIbHO TaKUM IyTEM IOPUINYECKU YIOBIETBOPSUTMCH MHTEPECHI CEITb-
CKOXO3SIACTBEHHOTO MOJIb30BaHUSI 36MEJIbHBIX YYACTKOB, UX CEJTbCKOXO3SIICTBEH-
HOe OOCITy)KMBaHWE M YCTAaHOBWJINCH CEPBUTYTA CEJIbCKUX YYaCTKOB — servitutes
praediorum rusticorum. Crofa OTHOCHIIMCh 3eMJI 6€3 CTPOEHUIA, WM TIe CTPOe-
HUST HOCWJIM CJTY>KEOHBIM XapakTep B OTHOILLEHUY CEeJIbCKOXO3SIMCTBEHHOTO MPOU3-
BOJICTBA.

JIvis no3nHee, koraa ropon Pum paspoccst v ctan 0XXMBJIEHHBIM LIEHTPOM pac-
TyIlIE Aep>KaBbl, BO3HUKIIM TOPOICKWE CEPBUTYTA, MPUMEHSBILIMECS B OTHOIIIE-



HUU 3aCTPOEHHBIX y4acTKOB — servitutes praediorum urbanorum. W Te u apyrue
CepBUTYTA MPUHUMAIN B rOpPOAax HOBOJbHO Pa3HOOOpa3Hbie GOPMBI.

lopasno mo3aHee BO3HMKIIA HOBasl IpyIia JIMYHBIX CEPBUTYTOB — servitutes
personarum. BHavane K HUM NPUMEHSIUCH CTApble Ha3BaHUs BIANEHUS U COOCT-
BeHHOCTH — usufructus, usus, KOTOpbIe 3aTeM CTaIM yXe TeXHUYSCKUMU TepMUHa-
MH. BbIpaxkeHue «cepBUTyTa» ObLIO MEPEHECEHO Ha JIMYHbIE CEPBUTYTA JIMIIb B
MO3AHeKJIacCcuyeckoe BpeMs.

§ 71. SemenbHble cepBUTYTHI (servitutes praediorum)

219. Ilpu3Haku 3eMeJIbHOro cepBUTyTa. BCe 3eMelbHbIE CEPBUTYTHI HEPa3PhIB-
HO 6BbUIM CBS3aHbl C TOCHOACTBYIOINMM YydacTkom — praedium dominans. Onwu
npeanoiarald CyllecTBOBAaHUE IBYX OTAEIbHBIX 3eMeNbHBIX yuacTkos: fundus
servit fundo — ywactok ciayXuTt apyromy ydactky. ComepxkaHue 3eMeJIbHOIO cep-
BUTYTa AOJIXXHO OBLIO yIOBJIETBOPSTH CAEAYIOIIMM OCHOBHBIM YCIOBUSIM. Bo-mep-
BbIX, CCPBUTYT JOJIXKCH obecrieynBaTh MHTEPEChl U NIPEAOCTABIATb BbIrOAY roCcrion-
CTBYIOLIIEMY Yy4YacTKy, OBITh praedio utilis, HO He TpeOOBaJOCh, YTOOBI CEPBUTYT
HEIMOCPEACTBEHHO YBEJINUYUBAJ [IEHHOCTh WM JOXOJHOCTb TOCIOJCTBYIONIETO y4a-
crka. OH IOJIKeH ObLT OOpeMEHSITh YYaCTOK, COCIMHEHHBIN ¢ TOCMOACTBYIOIINM,
4YTOOBI OBLIO BO3MOXHO OOC/IYyXUBaHUE, OJHAKO, HEMOCPEACTBEHHOTO COMPUKOC-
HoBeHus He TpeGosanock (D. 8. 3. 7. 1). Takos cmbicn mpasuia praedia esse debent
vicina — y4acTKM NOJKHBI OBITh COCETHUMM.

Bo-BTOpBIX, CEPBUTYT NOJKEH ObLI 0OecneuynBaTh CBOUMM €CTECTBEHHBIMU Pe-
cypcaMu TMOCTOSIHHOE CJIyXXeHUe HYXAaM COOCTBEHHUKA TOCIOACTBYIOIIErO y4acT-
Ka, a He BOBHUKATh CJIy4ailHO W IO MPOM3BOJIy — perpetua causa, utilitas perpetua
(D.8.2.28).

[Toka ocyuiecTBsIach 3Ta MOCTOSIHHASL LieJb, MPOAOJIXKAI CYLIECTBOBATH CEp-
BUTYT, Kakvie Obl HU TPOUCXOIWJIU TMEepeMEHBl CyObEKTOB CEPBUTYTHOTO OTHOIIIE-
HUS, TIyTeM JIM OTYYXAEHUS y4acTKOB WM HaciiemoBaHus. CepBUTYT OCTaBaJCs
HeAeJIUMBIM, PAaCIpPenesINCh JIUIIb CEPBUTYTHbIE NpaBa. Eciau, Hanmpumep, roc-
MOJCTBYIOIIMIA yJyacTOK Mepeles K HeCKOJbKUM HacleAHUKaM, TO KaXIbli ObLI
YIIpaBOMOYEH Ha TOJb30BaHWE COOTBETCTBYIOIIEW MO cIilyXallero yJactka —
servitus per partes retinetur — KaX[blil TIOJIy4all, HAIPUMEP, MPU CEPBUTYTE MOJTb-
30BaHMA BOJOIl 010, COOTBETCTBYIOILYIO Mepe CBOero yuyactka — pro modo agri
detenti aut alienati fiat eius aquae divisi0 — nycTb GyneT npousBeneHO pasieneHue
3TOU BOABI B MEpPY BIAIEHUs WU OTUYXICHUS.

220. Buapi 3eMeibHBIX cepBUTYTOB. CEpBUTYTHI, yCTAHOBJIEHHBIE B UHTEpEcax
CEeJIbCKOXO3SIMCTBEHHBIX yYaCTKOB, Ha3bIBaJMCh CEIbCKMMHM — iura praediorum
rusticorum. K HuM oTHOCUIKUCH JOPOXKHbIE U BOOAHbIE CEPBUTYTHI, Jaxe Toraa, Kor-
1a OHW B OTHEJbHBIX CIy4asx MpeaHa3zHavyaluch sl TOPOJICKUX 3eMeJbHBIX yJacT-
KoB. VM3 HUX HAIJIEKXUT BBIACIUTH YEThIPE NPEBHEMIINX CEPBUTYTA: a) iter — mpa-
BO TMpOXOna TMEIIKOM, Ha JIOIIaAu WIM B HOCWJIKax: 0) actus — mpaBo IMPOTOHA
CKOTa; B) via — IpaBoO Mpoe3aa Ha Tejere ¢ Mmokjaxei; r) aquaeductus — mpaBo
MPOBEJIECHUS BOJIBI.

3HaYNTENbHO MO3IHEE K CETbCKUM CEPBUTYTaM OBLIIM MPUUYMCIIEHBI TIpaBa yep-
naHug Boibl — aquae haustus, BbITOHA CKOTa Ha BOAOINOM — pecoris ad aquam
appulsus, macte6bl — pascendi u T.11. (D. 8. 3.1; D. 8. 3. 7; D. 8. 3.12; 1. 2. 3. pr.2).



CepBUTyTa TSI 3aCTPOSHHBIX YYaCTKOB Ha3bIBAIMCh TOPOACKUMU CEPBUTYTA-
MU — iura praediorum urbanorum. I'aBHBIMM BUIAMU SIBJISTMCH: @) MPABO Je/1aTh
cebe KpBIITy WM HaBeC, MPOHUKAs WMHU B UyKO€ BOZMYITHOE TMPOCTPAHCTBO —
servitus protegendi; 0) mpaBo omnupaTh OaJKM Ha YYXylO CTeHy — servitus tigni
immittendi; B) mpaBo mpucTpanBaTh MOCTPOMKY K Yy>KOi CTEHE WIM ONMUpPaTh €€ Ha
YyXylo oropy — servitus oneris ferendi (. 217).

IMo3xke K TOpONCKMM CEepBUTYTaM OBLTA OTHECEHBI: MPABO CTOKA OXKIEBON BO-
apl (stillicidii), mpaso crycka Bomsl (fluminis), mpaBo npoBeaeHNs KaHama I He-
YKCTOT (S. cloacae), mpaBo TpeOoBaTh, YTOObI HE ObLIM 3aCTpOEHbI OKHa (S. ne
luminibus officiatur), ytoGsl He ObLT MCIOpYeH BUA (s. ne prospectui offendatur),
MpaBO BO3BENEHUSI CTPOECHUII HE BbIllle M3BECTHBIA Mephbl (s. altuis non tollendi)
(Tait. 2. 31; D. 8. 2. 2. 3; 1. 2. 3. 1). YnoMuHaI1Ch TakKKe TOPOACKKE CEPBUTYTA, KO-
TOpble 00eCreunBaIv TpaBa ¢ CoAepXKaHUeM, OOpPaTHBIM TEePEUMCIIEHHBIM TTpaBaM.
Hanpumep, TipaBo cTpoHTh Ha TOCTIONCTBYIOIIEM YJacTKe 3MaHMUS BBIIe HOPMBI, yC-
TAHOBJIEHHOW COIJIAIlIEeHWEM WJIM 3aKOHOM, 3acTpauBaTth okHa (D. 8. 2. 27. 1). Ot
CepBUTYTA, HaMpaBIeHHbIE TIPOTUB 3aKOHHBIX OrpaHMYEHUI TpaBa COOCTBEHHOC-
TH, MOTYT PacCMaTpUBaThCS KaK BBIKYIT 3TUX OTPAHUYEHMIA B COCEICKMX OTHOIIEHM -
ax (D. 8. 2. 11. pr).

§ 72. Jlnunble cepeuUTyThbI (servitutes personarum)

221. Y3ydpykr. JIMYHBIMU CEpBUTYTAMM CUMTAIUCH TOXW3HEHHBIE MpaBa
MOJIb30BaHMSl YyXOil Belblo. OCHOBHBIMK BHIAMU JIMYHBIX CEPBUTYTOB OBLIM:
ususfructus, usus, habitatio, operae servorum vel animalium.

Ususfructus — camoe 0OLIMPHOE MPaBO IMOJIb30BAHUS YOI BEIIbIO. YIIONHO-
MOYEHHBIN Has3bIBAICS y3y(hpyKTyapueM M MOT TOJb30BaThCsl KaK CaMOil BEIIbIO
(uti), TaKk ¥ U3BJIEKaTh U3 Hee TUIonbl (frui), He MOBpeXaast U He U3MEHSIST caMoit
Bem — ususfructus est ius alienis rebus utendi fruendi, salva rerum substantia
(D. 7. 1. 1). Y3y(dpyKT ABIsI€TCS IIPaBOM ITOJIb30BaHMS U M3BIICUEHHUSI IUIOIOB U3
YyKMX BEIleil MpU COXpaHEeHWH B HEMPUMKOCHOBEHHOCTH WX XO3SMCTBEHHOTO Ha-
3HaYeHUs. VIMelommmii 3To MpaBo JOKeH OBUT TOJTh30BaThesl BENIBIO, KaK T0n00a-
eT xopoleMy Xo3s1uHy — doni viri arbitratu — u coOmonaTk Bce mpaBuiia MOab30-
Bauust (D. 7. 1. 13. 4. cn.). Tlonab3oBaTenb CTAHOBWICS COOCTBEHHUKOM
€CTECTBEHHbIX IUIOOB C MOMEHTa coopa ux — perceptio. loka aeiictBoBan y3yd-
PYKT, COOCTBEHHHMK He MMeJT TIpaBa Ha IOXOIBI OT BEIW, U eT0 COOCTBEHHOCTh ObI-
J1a rojioii — nuda proprietas. OH MoT TiepenaTh IPaBO COOCTBEHHOCTH APYTOMY JIH-
11y, 3aJI0XKUTh WK OOPEMEHUTD €€ IPYTUM CEPBUTYTOM, HO TaK, YTOOBI OT 3TOTO He
noctpaaan y3yodpykr. [Ipenmeramu y3ydpykra MomIM ObITb BElLIM, MOJb30BaHUE
KOTOPHIMM BO3MOXHO OBUIO 0e3 TOTPeOIeHUs WM YHUYTOXEHUS MX (XOTS 3TO
TIPABUJIO HE BCETNA BBIIEPKUBATIOCH).

V3ydpykTyapuit (uMmeroiuii mpaBo y3ydpykTa) MOr NMPUHUMAThL OMpeesIeH-
HbIE 00SI3aHHOCTH, YCTAaHOBJIEHHBIE (hOPMATTHFHO YCTHBIMU JOTOBOpaMu — stipula-
tio. OH moipkKeH ObUT 3a00TUTHCS O MOANEPKAHUKM TTOCTOSIHHOM JOXOTHOCTH BEILH,
oOpalarhesl ¢ Hell 3a00TIIMBO M OXpaHSITh OT MOBpeXxaAeHUit. Bee 3aTpaThl Ha Belllb
Hec y3ydpyKTyapuii, B TOM Yuciie IOBMHHOCTU U Tiomatkl (D. 7. 1. 65). IIpu Bo3-
BpaIlleHNH BeIllb OJDKHA ObUTA OBITh B COCTOSTHWW, TOMHOU TS TAJTbHEUIIIeTo TIpa-
BWIBHOTO TOJIb30BaHUs €10. B obOecrieueHure BBIMOIHEHUST 3TUX O0sI3aHHOCTEM, a



TakKe BO3BpAllleHUs] MpenMeTa y3yhpyKTa Iocie cMepTH y3adpyKryapusi ObLIO
BBEJICHO TPETOPCKOe OOecrieyeHre IMyTeM CTUITYJISIUMM — cautio usufructuaria
(D. 7. 9). UckmoyeHne 13 3TOi 003aHHOCTH JeJIaIoCh T y3y(MpyKTa OTIa Hal
VIMYIIIECTBOM CBIHA.

Y3ydpykT MOr TprHaLIekaTh B UIEATbHBIX IOJSIX HECKOJIBKUM JhiiaM. Mor-
JIO CYIIIECTBOBATh M TTOJIL30BAHME OTHOM KaKOM-JIMOO0 OIpene/ieHHOI YacThio, TIpU
o0111eli COOCTBEHHOCTH Ha BCe €e Apyrue yactu — partes pro indiviso, ususfructus
(D. 7. 1.5. 49). DT0 — €AVHCTBEHHBII CEPBUTYT, TIPU KOTOPOM JOMYCKAIOCH Ta-
Koe neneHre. Kak 4ncTo JIMUHbIA cepBUTYT Y3y(hpPYKT He MOMIeXKaT HA Hacleno-
BaHUWIO, HA OTYYKIEHUIO, OMHAKO, OCYIIECTBIIEHNE TMIHOTO TIOJIb30BaHUs (HO He
rpaBa) Morvio ObiTh otuyxkaeHo (D. 23. 3. 66; D. 7. 1. 67). Co cMepThio y3ydhpyK-
Tyapus ususfructus mpekpaiiajics M HaclIeAHUKUA ObUIM 00sI3aHbl COOCTBEHHUKY
BO3BPATUTh MPEIAMET MOJIb30BAHUSI.

Dominus fructuario praedium, quod ei per usumfructum serviebat,
legavit, idque praedium aliguamdiu possessum legatarius resti-
tuere filio, qui causam inofficiosi testamenti recte pertulerat, coactus
est: mansisse fructus ius integrum ex post facto apparuit (D. 7. 1. 57). -
Cob6CcTBEHHVIK 0TKa3asl nnodononib3oeamento y4yacToK, KOTOPbIV
CIIYXUJ1 eMy y3y@dPYKTOM, HO OTKa30r1os1y4aTesib Oblsl BbIHYXXAEH
BO3BpPaTUTh 3TOT CaMbiii y4aCTOK, KOTOPbIM OH MPOBA3AESN HEKO-
TOPOE BPEMS, CbiHY [yMepLIEro], KOTOPbIV npaBu/ibHO rNpoBeJ rpo-
Lecc 0 HapyluarlLem 0653aHHOCTY 3aBeLlaHy; 0ka3anoCh, OAHAKO,
n3 rocrsieayrLumnx (DaKTOB, 4YTO npaBO M3BJiIe4YeHUs rJ1040B COXPaHu-
J10Cb B HEMPUKOCHOBEHHOCTY.

222. Quasi ususfructus. B Hauaste mMrmiepmn ObIT M3JaH CEHATYCKOHCYJIBT, CO-
[JTACHO KOTOPOMY OOBEKTOM TIOJb30BAHUSI MOIVIO SIBJISAITHCSI 1I€JI0€ MMYIIECTBO
(D. 7. 5. 1). OH pacnpocTpaHsuICcS TakKe 1 Ha MOTpebJiseMble Bl U Ha3bIBaJICS
quasi ususfructus, B ommuue ot ususfructus B COOCTBEHHOM CMBICTIE CJIOBA.

B sTOM ciydae 1osib3oBaTesib CTAHOBUJICSI COOCTBEHHUKOM OOBEKTOB Y3y(PpyK-
Ta ¥ OJDKEH OBUT 1oz obecIiedeHue (cautio) oGemarhb, 9To Mo OKOHIYaHUH TTOJTb30-
BaHUS BBIIUIATUT TBEPIO YCTAHOBJIEHHYIO B Hauyajieé CTOMMOCTh TipuHsToro. [lpu
COIIAllIEeHMM MOXHO ObUIO BHITOBOPUTD MPOM3BOJCTBO OOPATHOI BbIIauM HE B Ie-
HEXXHOM BBIPRXEHWU, a B PAaBHOM KOJMYECTBe (quantum) OIHOPOAHBIX Belleit
(D. 7.5; 1. 2. 4. 2). B UHCTUTYIIMSIX YITIOMHHAIOTCSI B Ka4eCcTBe 00BEeKTa quasi usus-
fructus TombKO neHbru, Ho [aif TOBOPUT, YTO AOKHBI OBITh BBIIAHBI WINU IEHBIU
WM paBHOE quantum Bellleil, XOTs BBIJIATYy JA€HbraMU OH CUMTaeT —
commodius — Gosiee yI0OHBIM CIIOCOOOM.

223. Usus. D10 6bI1a (popMa MOJTBE30BaHUS YyKOi BEIIbIO 00jiee OrpaHUYeH-
HOro obbeMa. TakoMmy TIONIB30BaTel0 M3 ILUIONOB IPEIOCTABISIIIOCh CTOJIBKO,
CKOJIBKO €My ObLTO HYXKHO IJIs1 YIOBJIETBOPEHHUsI COOCTBEHHBIX MOTpedHOocTel. Hu
repesiaBaTh CBOETo TpaBa IPYroMy, HU JIEIUTh €ro TIOJb30BaTeNlo He pa3pela-
Jock. [lomb3oBaTenb MOT TOITYyCKAaTh CBOMM OJIM3KMX K COBMECTHOMY ITOJTb30Ba-
HUIO, a TAKKe TIPUHUMATh B IOM TPETbUX JIML WK HaHumatenei (D. 7. 8. 2. 1).



Usus Mor npuHamiexarh HECKOJIBKMM JIMLAM, HO He ObuT aeuM. O0s13aHHOC-
TH TIOJIb30BaTeNsl Takke obecrneunmBaivch myreM cautio. [lomoOHo y3ydpykTya-
pHI0, TI0JIb30BATENh IOJDKEH ObUT OCYILLECTBIISITH CBOE TPaBo, Kak Iojaraercs boni
viri arbitratu, 1 BO3BpaTUTh Belllb COOCTBEHHMKY B HaUIEXKAIlleM BUIIE.

224. Habitatio. Habitatio ObLIO IIPaBOM ITOXKM3HEHHO OOMTATH B Uy>KOM IOME
WIM B €r0 YaCTU. YIIPaBOMOYCHHBI MOTI XXHUTh B HEM CaM WJIM OTIABaTh BHAKMBI.
HOpucThI-Kmaccuky criopuiiu, SBISJIOCh I TTOA00HOE MPaBo Y3y(hPYKTOM, y3yCOM
wm yeM-to camocrostenbHbM (C. 3. 33. 13). B nipase KOcTrHMaHa OHO CUMTAIOCH
CaMOCTOSITEIbHBIM TIPaBOM, U YIIPAaBOMOYEHHOMY CBOOOIHO Pa3pelliaioch CIABaTh
€ro BHaliMbl, UTO Yy KJIACCMKOB BO30YKIajI0 Criopbl. be3Bo3mesaHast ycTyrka apyro-
My aT0ro npasa Obu1a Henortyctuma (D. 7. 8. 10. pr.; C. 3. 33. 13).

225. Operae servorum vel animalium. Tak Ha3bIBa10Ch MOXMU3HEHHOE ITPABO
Ha I0JIb30BaHME YY:KUMU pabaMM WM KMBOTHBIMM. YTPAaBOMOUEHHBI MOT WA
caM TOJIb30BAThCSl STUMU OOBEKTAMM WM OTAaBaTh BHaitMbl. Bo3aMoxHOCTh 6e3-
BO3ME3IHON Tepelaur 3TOro NpaBa He BbISICHEHA.

CylUuecTBOBIU €Le Ipyrrie TUUHbIE CEPBUTYTHI, HAMPABJIEHHbIE HA €AUHOINY-
HOE T0JIb30BaHue, HaIIpuMep, MalIHei Wi 1oporoil. YacTUYHO MbITAIUCh OTHEC-
TU WX K TJIONOMNOIB30BAHUIO WM MpocToMy TojibzoBaHuto (D. 7. 1. 32). OmHako
BO3HUK MHTEPEC OTIETUTh OrPAHUYEHHBIE TMYHbIE CEPBUTYTHI OT Y3y(hpYyKTa U y3y-
ca, TIpexe BCero MoToMy, YTO IMyTeM TaKOTroO OTAENEHUS YCTPaHSLIOCh MpeKpale-
HMe X BCIeACTBYe capitis deminutio wim non usus (D. 7. 8. 10. pr.). (Cu. 1. 227).

§ 73. Bo3HuKHOBEHME ¥ NpeKpallieHie CEPBUTYTOB

226. Bo3HMKHOBEHE CepBUTYTOB. 10 IIMBUIBHOMY MpaBy MPUOOpPETEHIE Cep-
BUTYTOB COBEPILAIOCH PA3JINYHO:

(1) TIyrem in iure cessio 411 BCeX BUMOB, a K CEJIbCKMAM CEPBUTYTAM IIPUMEHSI-
Jach Takke MaHuunamus (I'aid. 2. 29). 3eMenbHbIld COOCTBEHHUK — OTUYYXKIaTesb
MOT TIpY 3TOM OCTaBJISITh 32 COOOM, TyTeM 100aBOYHOTO K MaHIIMIALIMU COIvIallie-
HUSI, 3eMEJIbHbIEC WM JIMYHbIE CEPBUTYThI. DTO Ha3bIBAJIOCH BEIYETOM CEPBUTYTA (U3
npaBa cooctBeHHOCTH) - deductio servitutis (I'ait. 2. 33; Vat. fr. 47. 50). IIpnoGpe-
Tatesb MOMydal B THX CIIydasiX MpaBoO COOCTBEHHOCTH, 32 BbIYETOM CEPBUTYTA —
deducta servitute, KOTOpbII COXpaHSUICS 3a OTUYKIATEJIEM.

(2) B Hauane pecryOaMKY JOMYCKaIoOCh MPUOOPETEHME CETbCKUX CEPBUTYTOB
Mo naBHOCTU. st 3TOro TpeGoBaIOCh TOJILKO BBITTOJIHEHUE ONHOTO YCJIOBUS —
OCYILIECTBJICHUE CEpPBUTYTa B TeueHWe IByX Jer. 3akoH Cxpubonus (Lex
Scribonia, mocne lluiiepoHa) OTMEHWI 3TOT CMOCOO YCTAaHOBJIEHUSI CEPBUTYTOB.
(CepBUTYTBI K 3TOMY BpPEMEHM IOpPHCTaMU ObUTM OTHECEHBI yXe K Hemarepuaib-
HBIM BeIllaMm).

(3) B mporieccax o pa3merne o01ieil COOCTBEHHOCTH CY/Ibsl MOT, IIPOM3BOMIS pa3-
JIeJ1, YCTAaHABIMBATh MEXIY Pa3esisieMbIMU U1l yPaBHEHUS! CEPBUTYTHBIE OTHOLLIE-
HUSI, TIPEJOCTABUB OMHUM OOJIbIIME YYaCTKM M KOMIIEHCUPOBAaB APYIUX 32 MEHb-
1IIMe YCTAaHOBJIEHWEM CEPBUTYTOB Ha TIEpPBbIE.

(4) HakoHel, B caenkax Ha ciydail cMepTM — mortis causa — HacJie10BaTeu
MOIJIM B 3aBEIlaHMSIX BO3/IaraTh Ha HACJIEMHUKOB YCTAHOBJIEHE CEPBUTYTOB IyTEM
OTKAa30B ITOCTOPOHHMM JiiaM (11. 271 u ¢il.).



(5) DIuKTHI PUMCKUX MPABUTENICH CO3MANIU [IJISI CEPBUTYTOB HA TTPOBUHLIMAIb-
HbIE 3eMJIU 0COObIe CITIOCOOBI YCTaHOBJIEHUSI. B3aMeH HemoIycKaBIIMXCSl TaM 1IU-
BUJILHBIX CIIOCOOOB, OHM JOITYCTMJIM HedopMasbHbIe TOTOBOpPhl — pactiones et
stipulationes (11. 433). B3anMomeiicTBre CTOIMYHOTO 1 MPOBUHITMAIBHOTO IUKTOB
U JaBJieHWe TPaKTUUECKUX TOTPeOHOCTEeN MPUBOAWIM K PaCIpOCTPAaHEHUIO He-
CJIOXKHBIX TIPOBUHIIMATIBHBIX CMIOCOOOB YCTAHOBJIEHUSI CEPBUTYTOB M HA WTATMIA-
ckue 3emid. [leperpuHbl MOIIM yCTaHABIMBaTh CEPBUTYTA B WHTEpecax CBOMX
YYaCTKOB JIMIIIb CIIOCO0aMU, IPU3HAHHBIMU B ius gentium.

Per plurium praedia aquam ducis quoquo modo imposita servitute...
pacto enim vel stipulatione intervenientibus et hoc (haustum ex rivo)
concedi solet, quamvis nullum praedium ipsum sibi servire neque servi-
tutis fructus constitui potest (D. 8. 3. 33. 1). - Tbi npoBoANLLbL BOAY Ye-
PEe3yy4acTkv MHOMVX [1nL], yCTaHOBWB CEPBUTYTJ100bIM CIIOCOOOM.
Be,cub npoun CO,[{GVICTBI/IM cornatlleHvs nian ctunynaumm 0ObIKHOBEHHO
yCTaHaBJINBAETCS M 3TO [YepriaHne BoAbl N3 PEKN], XOTS HUKAKOM
Yy4aCTOKHE MOXET CIYXUTb cebe camMoMy, HAYCTaHaB/IMBAaTh 10J1b-
30BaHVeNn1I04aMNCcepBuTyTa.

(6) I1pu3HaHKe BO3MOXHOCTU BIIANCHUSI CEPBUTYTHBIM IIpaBOM — iuris quasi
pOSsessio — MPUBENO K AOMYIIEHUIO TIepeiaur CepBUTYTHOTO TipaBa B hopMe Tpa-
nmurn. Mcxoms U3 3Toi BooOpaskaeMOi TPaIUIIiY TIPETOPBI PACIIPOCTPAHSIIN Bla-
JIeJTbYeCKUe CIOCOOBI 3alllUThl HAa BO3HUKABIIIME 10 3TON TPAAUIIMU CEPBUTYTHBIS
npasa (D. 8. 3, 1.2).

(7) Tlpetopsl 3aluIaId, TTONOOHO COOCTBEHHOCTH, AECSITUIETHEE U IBalIa-
TWIETHEEe BIQJCHUE CEPBUTYTOM, YTO MPUBOIWIO K YCTAHOBJICHUIO MPETOPCKOM
JIABHOCTH [UTs1 IPHOOpeTeHus cepBuTyToB — longi temporis possessio (D. 8. 5. 10
pr.). COOTBETCTBEHHO 3TOMY TpeTOpaMu ObljIa BBEAEHA U IOTacUTesIbHAast JaBHOCTD
JUIS CEPBUTYTOB B TIpelieiax TeX XKe CPOKOB.

(8) B npaBe FOcTtuHMaHa ucye3mM v MaHIMMNALMST W TIPOLIeCCyalbHas LIECCHs.
Mx MecTo 3aHsTA OIMCAaHHBIE BBIIIE TIPETOPCKIE CITOCOOBI YCTAHOBJIEHMSI, a TaK-
ke longi temporis possessio ¢ ero nusuabHbIMU nocneacTsusmu (L 2. 3. 4; 2. 4. 1).

227. Tlpekpamienne cepsurytoB. [IpekpaliieHre cepBUTYTa UMEIO CBOUM T10-
CJIEZICTBMEM BOCCTAHOBJICHUE B TOJTHOM OOBbEeMe TpaBa COOCTBEHHOCTH, oOpemMe-
HEHHOTO TIPEX/Ie CEPBUTYTOM. DTO TIPOMCXONNIIO:

(1) Ilyrem oTkaza ympaBOMOUYEHHOTO B TMpOIeCCYaIbHBIX (hopMax YCTYITKU
CBOETO TpaBa COOCTBEHHUKY (in iure cessio) (Tait. 2. 30).

(2) Tyrem moracuTeNbHOM NaBHOCTU. JINYHbBIE CEPBUTYTA TIOTALIAJIUCH B CHITY
HEWCITOIb30BaHMsSI — NON USUS — B TEYCHUE IBYX JIET TIPU HEIBIKUMOCTSIX W Ofl-
HOTO TO/Ia TP JABVDKVMMBIX Belax.

[TpennaabHBIE CEPBUTYTA CEJILCKOTO THIIA TIOTAIIAIMCH TIPW IBYXJIETHEM He-
TMOJIb30BaHUU. [OponCcKue cepBUTYTA Uil MOTallleHus] TpeOOoBau, YTOObI COOCT-
BEHHUK OOPEMEHEHHOTO CEPBUTYTOM YJacTKa CO3/IaJl TAKOE COCTOSTHUE TTOCTIeaHE-
ro, KOTOpOe TMPOTUBOPEUYMIIO Obl CEPBUTYTY, U TONIEPKMBAT 3TO COCTOSTHUE B
TeYeHHe ABYX JIeT. DTO 03Ha4yajio, YTo COOCTBEHHUK OOpPEMEHEHHOTO yJacTKa, He
B3Mpasl Ha MpaBa COCENa, COBEPILLUEHUIO CBOOOIHO PAaCIOpPSIKAICS CBOMM YdyacT-



KOM ¥ OCBOOOXKIAJICS TI0 JaBHOCTH OT CepBUTyTa — usucapio libertatis (D. 8. 2. 17).
OcHOBaHMEM TAaKOTO pa3avuus B MOHMMAaHUU HETOJb30BaHUS ObLIO TO, YTO OCY-
LIECTBIEHUE TOPOICKKMX CEPBUTYTOB BCETA 3aBUCEO OT COCTOSTHUSI MOCTPOEK Ha
TOCTTOZICTBYIOINIEM WJIM CITyKallleM yJacTke. BBUIo OBl HelleecooOpa3HBIM coXpa-
HATb CEPBUTYT, €CIIM YIIPABOMOUSHHOE JINIIO B TEUCHUE TIPOMOKUTEILHOTO CpOKa
MpeHeOperasio MoJIb30BaHUEM BbITONAMU COCEIHETO CTPOSHUSI.

(3) CepButyTa mpekpaliaiich B CIydasix, Korga COOCTBEHHUK CITyXKalllero
yJacTKa MpHoOpeTaT COOCTBEHHOCTh Ha TOCITOACTBYIONIMI YJacTOK B CHIY CIIMSI-
Hus oboux mpas: nemini (nulli) res sua servit. [Tpu JUYHBIX CEPBUTYTAX CIUSHUE
COOCTBEHHOCTH Y MOXM3HEHHOTO TOJIL30BaHUSI B JIULIE YIIOTHOMOYEHHOTO TIPUBO-
TIAJIO K TeM e pe3yIbTaTaM | IT0 TOMY ke OCHOBaHMIO.

(4) JInuHble cepBUTYTaA MPEKPaLIAUCh B CIIyJasX CYLIECTBEHHBIX IMEepeMeH B
XapakTepe MX 00beKTa, U3MEHSIBILIETO CBOIO CITOCOOHOCTD K JIMYHOMY MCIOJIb30Ba-
HUIO, HanpuMep, Tipu Tubenu 3nanus ot ords (D. 7. 4. 5. 2). Takoe xe BIUsIHUE
OKa3blBajla CMEPTh YIIPABOMOYEHHOTO WM YMaJe€HUE €ro MpaBOCIOCOOHOCTH —
capitis deminutio — Bcex creneHeil. B npase KOcTHMaHa Takoe AefCTBUE MPOU3-
BONWJIM TOJBKO BBICIIEE W CpelHee yMaJeHWe IPaBOCIIOCOOHOCTM — capitis
deminutio maxima 1 media (. 122).

§ 74. 3awmTa cepBUTYTOB

228. Actio confessoria. [1ono0HO COOCTBEHHMKY, YITPaBOMOYEHHBIN 10 CEpBU-
TYTy 3alMIIAICS MPOTUB HATMYHBIX M YrPOXAIOIMX B OyayllleM HapyleHU! ero
MpaB ¥ MOT TpeboBaTh KaK BO3BpaTa OTHSITOTO CEPBUTYTA, HalpuMep, ususfructus,
TaK ¥ YCTpaHEeHUsT HapyIIAIOIIUX €ro TpaBa COCTOSIHUI 1 TooxkeHuit. [TpuHamie-
JKaBILMI eMy MCK HasbiBajIcsl cHadyasa vindicatio servitutis, mosmHee actio confes-
soria. B mpaBe FOcTrHMaHa 3TOT MCK AaBajics TIPOTHB BCSIKOTO, KTO MeIIa yrpa-
BOMOYEHHOMY OCYIIECTBIISITh CBOM TIpaBa, HE3aBMCHMO OT TOTO, TpUHAIIexXasa
WIM HEeT HapylIMTeII0 IpaBa ciyxamias Belib. Llenb actio confessoria cOmmkana
3TOT UCK C actio negatoria coOCcTBeHHUKA. VIcKoBoe TpeboBaHMe HAIpaBIsUIOCh Ha
BOCCTaHOBJIEHUE COCTOSIHMSI, COOTBETCTBYIOIIETO MpPEAUATbHOMY WM JIMYHOMY
MTOJTb30BAHMIO, Ha TIpEAOCTaBIcHNE OOeCTieUeHW OT HapylIeHUid B OymylieM, Ha
Bo3MellleHue YOBITKOB. McTen momkeH ObLT 10Ka3bIBaTh OCHOBAHMS 1 CITIOCOOBI yC-
TAHOBJIEHUSI CEPBUTYTOB.

229. Jipyme cpeacrsa 3ammrbl. [1peTopcKuii SMUKT YCTAaHOBUII PSIT CITCIIVAITb-
HBIX MHTEPAMKTOB IS 3allIUThl 3eMEbHBIX CEPBUTYTOB, HAMpUMeEpP, BOMHBIX, BO-
JIOTIOMHBIX, TOPOXKHBIX, a TAKXKE IS IMYHBIX, IT0 aHAJIOTMU C BIaJeTbYeCKUMU WH-
tepmuktamu (interdicta utilia de aqua, de rivis, de fonte, aquachaustu).

B xmaccryeckoM TpaBe YITOMHMHAETCS OOWH pa3 MCK J0OPOCOBECTHOTO Blla-
nenblia (actio Publiciana), Kak CIyXWBIIMIA 111 0OJIErYEHHOM, MO0 CPaBHEHUIO C
actio confessoria, 3aIMTBI CepBUTYTOB, HO 3TO MecTo (D. 6. 2. U. 1), mo-BuanmMo-
My, CWJIbHO 00O0OIIIEHO MpY KOAUUKALIAN.

B npase FOctHMaHa KOHGbECCOPHBIM MCK MPenoCTaBsICcs ISl 3alllUThl cep-
BUTYTOB, YCTAHOBJIEHHBIX MyTeM Kak traditio — BooOpaxxaeMoU mepenauu, Tak u
TacCUBHOTO JOMYILIEHUsT TI0JIb30BaHus (pati-patientia), a Takke JaBHOCTHBIM Bja-
neHueM — longa possessio.



§75. Cynepdpuuuii n amputes3nc

230. IMpoucxoxnenne 3Tux nmpas. Enie B nepron pecnyOJIMKKM rocy1apcTBO
TIPEIOCTARIISIIO TOCYTAPCTBEHHBIC 3eMJTA YAaCTHBIM JIMIIAM JUTS 3aCTPOUKH, a To-
POICKKE OOIIMHBI U MyHUIIMITAY OTIABaIM MOPOXKHUE 3eMJIM B HACJIEICTBEHHYIO
apeHmy. [TozaHee oOwIve MyCTYIOIIMX M HEPACUMIIIEHHBIX 3eMeJTb BOKPYT FOpOIOB
1 B GOJBIIVX UMEHUSIX ¥ HEOOXOIMMOCTD TIPUBJIEYD K UX KYJIBTYPE MacCy METKHX
CBEMIIIKOB BBI3BIBAIM 3HAYMTETbHBIE M3MEHEHUsST B HOPMUPOBAHUM apEeHIHBIX
oTHoIeHU. TTosSIBUIIMCH B 9[IMKTE O TOPOICKUX 3eMJISIX 1 OCOOEHHO B UMIIEpaTop-
CKMX yKa3ax ocoOble yKa3bl O ciaue B AOJATOCPOYHBIN HaeM TyCTYIOIIMX MMIIepa-
TOPCKMX IOMEHOB — CaJIBTYCOB. DTO 3aKOHOAATEITHCTBO TI0 JIeJIaM MMYIIIECTBA M-
niepatopoB (patrimonium principis) pacripocTpaHIIOCh M Ha 06JIacTh YaCTHOTO
XO3SICTBA, TOABEPTILIETOCs YIANKy U 3aIyCTeHHUIO.

Cyniepdunmii 1 SMPUTEB3UC SBISTMCH HACTEACTBEHHBIMUA Y OTYYKIaeMbIMU
MpaBaMU Ha Belllb, YCTAHABIMBABIIUMU UTUTESTbHOE TTOJTb30BaHWE YYKOi 3eMieid
o, 34aHKe — B MEPBOM ClIy4ae, W 1oa 00paboTKy — BO BTOPOM. DJIeMEHTHI 000-
MX VHCTUTYTOB CKJIAIbIBAIKCh OJHOBPEMEHHO B PMMCKOM M TPOBUHLIMATBHBIX
TpaBax, CWJIa Xe W 3HaYeHMe TpaB Ha YyKyi0 BEIW, ObUTM TPU3HAHBI 32 HUMU
JIVIIIb 3HAYUTETHHO TIO3IHEe, TION BIMSHUEM U BO3IEHCTBHEM TTPETOPCKOTO TIpaBa.
OT CXOIHBIX C HUMM CepBUTYTOB — ususfructus, habitatio, OHM OTIMYATKCH CBOUM
LIMPOKUM, MOJOOHO MpaBy COOCTBEHHOCTH, MPABOM TMOJIb30BaHUSI, CBOEI OTUyX-
JTAEMOCTBIO ¥ CITIOCOOHOCTHIO TTEPEXOIUTh TT0 Hac/IeACcTBy. OT IMPOCTOro HaiiMa Wi
apeHIbl OHM OTJIMYAJIMCh 3alIUTON COOTBETCTBYIOLIMX TTPaB MPOTUB BCEX HAPYIIIN-
TeJeil, Torma Kak HaeM M apeHIa CUMTAIHCh 00s13aTe/TIbCTBEHHBIMU OTHOIIEHUSIMU
1 3alllMTa UX HOCUJIa JIMYHBIN XapakTep.

231. Cynepdmmmii. Superficies B 001LIeM CMbIC/IE 03HAYaJI0 BCE CO3IaHHOE Hajl
Y TIOM 3eMJIeH M CBSI3aHHOE C TIOBEPXHOCTHIO 3eMiit. Kak 0coboe TipaBoOTHOIIIE-
Hue, superficies mpencTaBisieT co00I0 HACIENCTBEHHOE M OTUY:KIaeMoe IpaBO
OJIb30BaHUSI B TEUEHUE JUTUTETLHOTO CPOKA CTPOSHUEM, BO3BEIEHHBIM Ha UyKOii
3emute. [TocTpoiika 3maHMsT TIPOM3BOMVIIACH 33 CUET HAHMMATENS yJacTKa (cymep-
drmmapwust). [IpaBo cOGCTBEHHOCTH Ha CTpOEHUE TIPU3HABAJIOCH 32 COOCTBEHHU-
KOM 3eMM — semper superficiem solo cedere — Bce Haxofsleecss Ha 3emie, HO
CBSI3aHHOE C Hell MpUHALIEXUT (Kak accessio) cOOCTBEHHUKY 3emiid. OmHako
TOJIBKO CyrepbULIMapUIO TIPUHAILIEXATO B TeYeHHE CPOKa CyrnephULMapHoOro 10-
TOBOpa TIPaBO OCYIIECTBIISITh TIOTB30BAHME 3TaHUEM. Y KIIACCUUECKUX FOPHUCTOB
superficies paccMaTpuBaIOCh Kak MpaBo Ha 4YyXylo Belllb — ius in re aliena, Mory-
11ee MepeXoUTh OT OHOTO JIMIIA K IPYToMy, HE3aBUCUMO OT TOTO, COXpaHSIETCs JIU
TPaBO COOCTBEHHOCTH Ha 3eMJIIO B TIPEXKHUX PYKaX VITH K€ OTIYXKIAeTCsI.

Hcropuuecku 310 cornaiieHue o superficies BOBHUKIO B OTHOILIEHUU 3eMeJTb,
MIPUHATCKABIINX TOCYIAapCTBY WIM ropoiaM — loca publica, He MOmTeXaBIIIX
Tpoziazke, ¥ HOCKJIO MyOITIHO-TIPABOBOM XapakTep. 3a MPeIoCTaBIeHHYTO ITO TT0-
CTPOUKY 3eMJTI0 HAHUMATEJTH JIOJZKHBI ObUTM B YCTAHOBJICHHBIE CPOKHM BHOCHUTH TO-
CyIapCcTBy OIpede/eHHYI0 HaeMHYI0 IUIaTy — II03eMeJIbHBII O0OpoK solarium
(vectigal). B nanbHerieM, ¢ aerpanaieii 5KOHOMUYECKOM XU3HU U 000CTPEeHU-
€M TIOTPeOHOCTE! TOPOICKOTO HaceIeHUs B XKUITbe, MPAKTUKY CIaBaTh B apeHIy
3eMJTIO TIONT TIOCTPOWKY Ha JUTUTENTbHBIN CPOK 32 OTIpeNieSICHHYIO Tiaty (solarium)
ycBowM 1 yactHble uua (D. 43. 18. 2), u TakuM 06pa3oM 3TO OTHOIIEHUE Tepe-



IIJTO ¥ B 00J1aCTh YacTHOTO TpaBa. OTHOIIIEHWE, HOCHBILIEE MPEXKIE XapakTep 00sI-
3aTeJIbCTBEHHOTO, Pa3BUJIOCH B TPAKTHKE MPETOPOB M TMOJYYMIIO 3HAYCHUE TpaBa
Ha Beum — ius in re. Cynepdulnii cTan paccMaTpyUBaThesl Kak Belllb, OpUANYECc-
KM OTHeJIeHHas! OT MOBEPXHOCTM M MMeIoIas 000COOICHHOE TPaBOBOE ITOJIOXKE-
HHUE. DTO BIIOJIHE COOTBETCTBOBAIO BO3POCIIIEH IIEHHOCTH JOMOM B roponax (D. 44.
7.44. 1).

Ipetop mpenocTaBi1 CyrepdULMaprio HHTEPIUKT o cynepduuuu — interdic-
tum de superficie, HarromoOne MHTEpaMKTa Uti possidetis (1. 181), mpexHazHaueH-
HBII JIJ1S1 3aLUTHI TTOIB30BaHUS OT TpeThbux JInl. Cynepdulmapuii in perpetuo mo-
JIydaJi, COIJIAaCHO OOEIaHUIO MPeTopa, UCK Ha Bellb — actio de superficie (in rem),
aHAJIOTMYHBIA MCKY O coObcTBeHHOCTH, utilis rei vindicatio. OH TpemocTaBIsUICS B
clydyae TIoTepu BiageHus1 rmoctpoiikoit. [Tocie paccnenoBaHust neia, HampaBieH-
HOTO MPOTUB TPETHETO JIMIIA U TIPU3HAHUST HapyIIeHUsI ero rpasa (BKJIto4ast U co0-
CTBEHHMKA), TIPOMCXOINUIIO BOCCTAHOBJICHHUE.

i ycraHoBieHUST cyrniepdUIMsl 10 IIMBUIIBHOMY TIpaBy ObLIO HETOCTaTOYHO
MPOCTOrO JIOrOBOPA, a TpeboBajIach elle mnepenaya nocrpoiiku. Iperop ynoiaHoMo-
yuBaJl mpuobpeTaresisi Ha exceptio pacti MPOTWB HOBBIX MpUOOpeTaTesel 3eMIIH.
[IpaBo cymepduIsi MO0 YCTAHABIMBATHCS TaKKe TyTeM JABHOCTH M JIETaToOB.
Cynepduiimapuit Mor TepenaBaTb CBOE TPaBO TO HACTEACTBY W IyTeM CHENOK
MEXy XMBBIMU — OTYYKIaTh, 3aKJIaabIBaTh, 0OPEMEHSTh CEPBUTYTAMM, HO JIUIITh
0e3 yuiepba I TpaB COOCTBEHHMKA 3eMyu. I COENOK OTYY:XAeHMSI TpeOoBa-
JIOCh coTylache COOCTBEHHMKA.

Cynepdunmapuii 00s13aH ObUT YIUlauMBaTh COOCTBEHHUKY 3eMJIM B CPOK TO3€-
MeJBHYIO peHTy (solarium). Drta yIriata BKIOYaia BCerma He TOJIBKO TEKYIIre
TJ1aTeXu, HO M Bce HEIOMMKM, HAaKOTMBIIMeECs 3a TipexkHee Bpems. Cyrepduiima-
pUii OruUlauMBall TakXKe BCE TOCYIApCTBEHHBIC MOAATH M HAJIOTH.

CoOCTBEHHUK He MOT TPOM3BOJIBHO JIMIIATH CyNephUIMapysi ero MpaBoOMO-
ynii. OH orpaHMYMBAJICA TTOJIYYEHUEM ¢ Hero solarium M, B cllyyae HeyIiaThl B yC-
TaHOBJICHHBIE CPOKM, MOT BO3OYIMTh UCK O cobcTBeHHOCTH (rei vindicatio).

Tpekparancs cynepduinii ¢ UcTedeHUeM Ha3HaYeHHOTO TIPM €T0 YCTaHOBJIEe-
HUU CPOKa, BCJIEACTBME JACPEIUKIIMM, T. € OTKa3a OT 3TOro IpaBa CO CTOPOHBI Cy-
niepduLIMapusi, CIIMSTHUS TIpaB, T. €. IPUOOpETEeHUsI cyrepduliiapueM rpasa cooCT-
BEHHOCTH Ha Y4aCcTOK WIM COOCTBEHHHMKOM — CYMep®UIIUs, a TakKe BCIIENCTBUC
TTOTaCUTETLHOM TaBHOCTH.

232. Omdmressnc. Otiava 3eMeb B 00pabOTKy MMella MHOTO pa3HOOOPa3HbIX
dopM. ObOpa3oBaHIIO MHCTUTYTa 3MGUTEB3MCa B PuMe mpeaiecTBOBaIM CXOTHBIC C
€r0 cofiep’kaHueM OTHOIIEHUS TI0 BIAICHUIO M HaliMy TOCyIapCTBEHHBIX, TOPOICKUX
1 OOILLIMHHBIX 3eMeJib. BechbMa paHO pa3BWJIach M TMOJMYYMia IIMPOKOE PaCIpoCTpa-
HeHue ocobast (hopma Hac/IeACTBEHHOM apeH/bl, TaK Ha3bIBaeMBIX agri vectigales —
OOpOYHBIX 3eMeNTb. DTU 3eMeNbHBIe YJacTKW, TPMHAIICKaBIIMe TOCYIapCTBY MIIH
MYOJIMYHBIM KOPITOPAIMSIM, OTIABAIMCH YaCTHBIM JIMIIAaM B HaeM Ha JTUTETbHBIN
CPOK WJIM HaBcerna (in perpetuum), ¢ OoroBOpKoii, 4To HaHMMATeb ¥ €r0 HacIeIHU-
KM He OyIyT JMIIEHbI BIaJACHWS, €CIM OHM OyIyT TUIATUTh OMpPEIeSICHHYIO TOIOBYIO
riaty — vectigal. TTomoxkeHne coGCTBEeHHMKA ¢ BHEIITHEW CTOPOHBI OCTABATIOCh Ta-
KWMM 3Ke, KaK U TIpu Bcsikoi apeHne. Ho Torna Kak mpy oObIMHOIM apeHIie HaHWMa-
TeJIb UMeJT JIMIIb MpaBo TpeboBaHMsI — MCK actio conducti MpoTUB cOOCTBEHHMKA



3eMJIM, 31eCh NpaBa apeHIaTopa MPUHKUMAIOT XapakTep MnpaB Ha Belllb. HaHuMate-
JaM agri vectigales mpeTop mpemocTaBiIsUl He TONBKO MHTEPAMKTHI JUIs 3AIUUTHL OT
HapylIeHUl BJIaieHus, HO TaKXKe MCK actio in rem vectigalis, aHAJIOTMYHBINA BUHIM-
Karmu (actio in res utilis), MPOTHB BCSIKOTO HAPYILIUTENS U JaxKe IPOTUB COOCTBEH-
Huka — adversus quern vis possessorem. BriocsieacTBiy 510 MpaBo MOLIO PACpOCT-
paHATBCS KaK Ha TOCYJApCTBEHHbIC, TAK M Ha YacTHbie 3emin. HaHumarenb mor
OTUYXIaTh, 3aKJIAIbIBATh 1 3aBEIIaTh CBOE TPaBO, HO C TEM, YTOObI MTOJIOKEHUE CO0-
CTBEHHUMKA He yXymanoch. Eciii oH ObUT HEMCIpaBHBIM IUIATE/IbIIMKOM vectigal, To
CcOOCTBEHHUMK BO3Bpallial cede 3eMJTI0 MOCPeACTBOM rei vindicatio.

Taxkast paHo pa3BuBIIasicst hopMa HACTEACTBEHHOM apeH bl IIIMPOKO MPUMEHSI-
Jlach W TPU UMIIEPUH, KOIJa BCce OOLIECTBEHHbIE 3eMJIM TepeliUTd B YaCTHYIO COO-
CTBEHHOCTb UMIIepaTopoB. Ho B 3Ty Xe 3moxy nmpaBo ager vectigalis onpeneamioch
Kak ius perpetuum. B pecryGimMKaHCKYI0 310Xy MpaBo in agro vectigali pacrpoct-
PaHSJIOCh IJIABHBIM 00pa3oM Cpeid MEJIKHUX apeHAaTOpoB, TIPU MMIIEpUU Ha Tiep-
BbIli TJIAH BBICTYNAIOT apEHAATOPbI KPYMHBIX 3eMesibHbIX (oHI0B. C TeueHueM
BpeMeHHU (K KoHIily V u Hau. VI BB.) ¢opma ius in agro vectigali wi ius perpetuum
CTaJla TIeperieTaThCsl M MPOHUKATh B CXOIHOE €My IO COIEPXKaHMUIO MPaBo 3Mpu-
TeB3uca. TeKCThI, OTHOCHUBIIMECS K ager vectigalis, ObUIM pacIipoCTpaHeHbI Ha SM-
(uteB3uc myreM UHTEPHOIS LU,

C1Vs. H.5. agri vectigales roTepsii OKOHYATEILHO CBOE CAMOCTOSITENILHOE Cy-
LLIECTBOBaHKE, B 3aKOHAX 3TOT TEPMUH YXe HE BCTpPEYasICs.

OT onMcaHHOTO BbIlLIE TIPABOOTHOIIEHUSI BHAYA/IE OTJIMYAJIOCh MPaBO C Tpevec-
KUM Has3BaHWeM 3MGUTEB3UC. DTOT MHCTUTYT YME BECbMA JPEBHEE IPOMCXOXKIIE-
Hue U ipuMeHsuics B npaktuke Ervrra u Kapgarena. B I'permu erne B 111 B. 1o H. 3.
ObUTa pacrpocTpaHeHa MPaKTHKA CAauM 3eMJIM 332 U3BECTHYIO TUIaTy B HAC/IEICTBEH-
Hylo apeHmy. 3eM/M, choaBaBiivecss B Pume B Takylo apeHmy, Ha3bIBaIMCh agri
emphyteuticarii, a aperny HasbiBay emphyteusis, ius emphyteuticum, ot rpeyecko-
ro ciosa emphyteuein — Hacaxaath. [Tosxe 3T0 IPaBOOTHOLIEHNE PACIIPOCTPAHH-
JIOCh M HA YaCTHbIE TT03eMeJIbHbIE UMYIliecTBa. Ha prMcKoil ouBe 3TOT BU Hace-
CTBEHHOW apeHIbl TMOJY4W1 OKOHYATEIbHYIO pa3paboTKy KaK CaMOCTOSITEIbHBIN
IOPUIINYECKUIA MTHCTUTYT B BU3AHTUIICKOM — IOCTHHHAHOBOM IIpaBe.

OpnHako, ele B Havasle Halieid 3pbl Obula u3naHa lex Manciana, mosxe rnepe-
pabortaHHas B lex Hadriana. D10 GbUTM YacTHbIE YKa3bl 110 JeJlaM apeH bl TOMEHOB
M 3aIIUTBI MEJIKIX apeHIaTOpOB-U3I0JIBbIIMKOB (coloni partiarii). [lepBoHaYaabHO
MPU3HAHUE 3TOr0 MHCTUTYTa PUMCKUM TPABOM TUKTOBAJIOCH CTPEMJIEHUEM TIpe-
BpaTHUTh HEOOPAOOTAHHbBIE TPOMATHBIEC YYACTKM 3eMJIM B 00pabOTaHHbIE CEIbCKO-
X03s1iicTBeHHbIe (DOHABI. B Hauase OH MPUMEHsUICS Ha OOIIMPHBIX 3aBOEBAHHBIX
Pumom yuactkax CeBepHoit Adppuku, HO ipuMepHo K KoHiry 111 u IV BB. Obu1 11e-
peHeceH B Mrtanuio. K Tomy ke BpeMEHU OTHOCUTCS MPAKTHKA MPOJAKU 3eMellb-
HbIX (POHIOB C TeM, YTOObI MOKYyMAaTe/lb IUIaTUI €XeronHyto peHTty. IlocteneHHO
MpUMEHEHUE UHCTUTYTA VIS LieJiell pa3paboTKU TOCyIapCTBEHHBIX ITyCThIpEi me-
pelIo Ha LIEPKOBHBIE 1 YACTHBIE 36MJIM 1 CTAI0 OTHOCUTBLCSI HE TOJIBKO K ITYCThI-
psIM, HO U K 00pabOTaHHBIM 3eMJISIM. BeIpaskeHre emphyteusis cTaso oXBaTbIBaTh
BCSIKMIA 3eMEJIbHbBIN CEeJIbCKOXO3SMCTBEHHBINM YYaCTOK, COCTaB/ISIIOLIMI OOBbEKT Ha-
CJIEICTBEHHOI apeH/bl. YCTAHOBJIEHUE 3TOM apeH bl MMeJIo BHavYalle (hopMbl «3M-
(uteBTUYECKO TIPOAAKW», KOTOpasi coollajia HAaHUMATeII0 COOCTBEHHOCTh Ha



3eMJII0, TIPY YCJIOBMU YITIaThl YMEPEHHOU MOKYIMHOMW 1IEHbl M €XEeTOJHON BhIIJia-
TBI apeHIbl (salvo canone) JeHbraMy WM HATypoOM, W Halaraia o0sI3aHHOCTb pac-
raxath yJacToK.

PazButue smdureBsuca B 001aCTM YaCTHOTO TIpaBa IMPUBETIO K CIIOPY MEXITy
IOpUCTaMU: SIBIISIIOTCS JIW CHENTKM, YCTAaHABJIMBAIOIIME 3TO MPaBo, KyTUIeH-Mpojaa-
xeit (emptio-venditio) wm Haiimom (locatio-conductio). Tait (3. 145) sarmwman
MOJIOXKEHME, YTO 3TO ecTh locatio-conductio — apeHnma. Mmmeparop 3eHOH orpe-
JIEJIVJI 3TO OTHOLIEHKE, KakK ocoboe mpaBooTtHoiueHue (C. 4. 6. 6), yctaHaBIuBae-
Moe 0cobbIM foroBopoM — emphyteuseos contractus. Pa3BuToil 1 OKOHYATETBHO
00paboTaHHBI MHCTUTYT SM(UTEB3MCca HOCHUI XapaKTep CMEIIeHUST UTATMICKOTo
1 BOCTOYHOIO 3M(UTEB3MCA U CUUTAJICSI BEUHON apeHAoi, KOTopas JaBajia MpaBo
Ha Belllb, 3auuiinaeMoe ocoobiM uckoM (D. 6. 3; C. 4. 66).

[NpaBa 3MUTEBTHI (JTMIla, KOTOPOMY NMpuHamiexkano ius emphyteusis) Obuti
BecbMa IMpoku. He sBiIsisich COOCTBEHHMKOM M MMed ius in re aliena, OH B TO Xe
BpeMsI MMeJT TIPaBO OCYILIECTBICHMS BCETO COAEPKaHUS TMpaBa coOcTBeHHOCTU. OH
OCYILIECTBJISUT BJIAJCHUE U, CJIENOBATEIbHO, MOJIb30BAICS U BIANEIBYECKOMN 3aliu-
Toii. Haromo6ue coOCTBEHHUKA eMy TIpUHAJICKaI U TETUTOPHbIE UCKU. [Liombl
3eMJIM U BCE JIOXObI TIOCTYIAM B €r0 COOCTBEHHOCTb MOCTIe OTIEIeHUsT — separa-
tio (D. 22. 1. 25. 1). IlpaBa ero mepexomwim K HacJAeIHUKAM, MOLIM OBITh 3aBEllla-
HbI, TIOAapeHbI U MPOAaHbI HaeXXHbIM ITpruoopeTaresisiM. Ho mpu rpomaxke oH ObLT
00513aH YBEIOMUTL COOCTBEHHHMKA M OTYMCIUTL 2% ¢ 1eHsl — laudemium — sm-
(buTeB3nca WM MPENOCTaBUTH COOCTBEHHMKY MPaBO TEPBOI KyIUIM — ius protime-
seos. OH MOTI U3MEHSTh XO3SMCTBEHHOE HAa3HAYeHWE BEIIM, HO HE YXYILIATh ee.
OMbuTeBTa MOT YCTaHABIMBATh 3aJIoT U cepBUTYTA. OOS3aHHOCTU €r0 COCTOSUIU
B CJICIYIOLIEM: OH JOJDKEH BECTU XO3SICTBO, KaK XOPOLIMIA XO351H, U IUIaTUTh 00-
LLIECTBEHHbIE HAJIOTH, BHOCUTh COOCTBEHHUKY €XETOJHYI0O PEHTy — canon (ieHb-
raMuy Wi HaTypoii). PeHra Obl1a 0OBIMHO HITKE OOBIKHOBEHHOI HA€MHOM IUIATHI,
U TIO3TOMY 3M(UTEBTa HE UMeEJT MpaBa Ha cOaBKY PEHTbI, TOrA KaK HaHMMAaTesb B
HEKOTOPBIX CJIyYastx MMeJT MPaBoO Ha yMEHbIIeHWe HaeMHOM iathl (11. 505).

J171s1 3aIMThl CBOMX MpaB MPOTUB BCSIKOTO Biaeblia dM(pUTEBTa UMeJT OCOOBII
MCK actio vectigalis 1 Bce BlanebuecKue MHTEPIUKTHI.

[IpaBa sMbUTEBTHI TIPEKPAIIATUCH B CIEMYIOIIUX Cy4asix: MPU HAHECEHUU UM
0oJbIIOro yiiepda, COOCTBEHHMK MOT JIMIIWTHL €ro ydactka (ius privandi): mpu
TpeXJIETHEN HeyIUIaTe canon’a Wi myOINYHbIX HAJIOTOB (Ha LIEPKOBHBIX 3EMIISIX —
o meyx Jet) (Nov. 7. C. 3. 2); npu HapyleHnH npeanucanuii o mpomaxe (C. 4.
66. 3). CoOCTBEHHUK 3eMJIM MMeJl IO TIOBOAY UCITOJIHEHUsI 00SI3aHHOCTE 0COObII
HCK MpPOTUB 3MGUTEBTH — actio emphyteuticaria.



I'nasa 18
OBIIAI XAPAKTEPUCTUKA PUMKOTI'O
HACIEICTBEHHOI'O ITPABA

§ 76. NMoHATHME N BUAbI HacnenoBaHUNA

233. Pumckoe HacIeACTBEHHOE IIPABO MPOILIO JOITHI W CIOXHBIA MyTh pa3-
BUTHSI. DTOT IyTh ObUT HEPA3PBIBHO CBSI3aH C XOIOM Pa3BUTHSI PUMCKOI COOCTBEH-
HOCTH ¥ ceMbU. 1o Mepe Toro, Kak MHAMBUIyaTbHAs YacTHAs COOCTBEHHOCTD OC-
BOOOXIATach OT TIEPEXKUTKOB COOCTBEHHOCTH CEMEHHOM, B HACIENCTBEHHOM
IIpaBe BhIPAXKaJICS BCE MOCIIEA0BATEIbHEE ITPUHIIMIT CBOOOIBI 3aBeIaTe/IbHBIX PAC-
nopsckeHuit. 1o Mepe Toro, Kak KOrHaTUYeCKOe POICTBO BBITECHSUIO POICTBO ar-
Harndeckoe (1. 133), mepBoe cTaHOBMJIOCH M OCHOBOWM HACJIEHOBAHMS IO 3aKOHY.
BMmecTe ¢ TeM puMCcKoe TIpaBO HAIIDIO CITOCOOBI COYETaHMST CBOOOMIBI 3aBelaHui ¢
MHTEepecaMy HACJIEIHUKOB I10 3aKOHY: 3a HEKOTOPBIMU M3 MOCIEIHMX ObLIM IIPH-
3HaHBI ONpeIeIeHHbIC TIPaBa B UMYILIECTBE HACAENOnaTeNs], KOTOPhIX HEJIb3sT ObLIO
HU OTMEHWUTD, HY YMEHBIINTh 3aBeIllaHUEeM. DTO ObLTO TaK Ha3bIBAEMOE HEOOXOIM -
Moe HacJIeIoBaHUe OTpeeIeHHBIX pa3psIioB HacJeIHUKOB TI0 3aKOHY. Bech aToT
XOII pa3BUTHS ObLT CBSI3aH U C ITOCTEIICHHBIM OCBOOOXIEHHEM 3aBEIaHuUs OT Iep-
BOHAYaJIbHOIO (hopManu3mMa.

IpaBna, mepeXxuTku (GopMaar3Ma COXpaHWIKNCh B TIOCTAHOBJICHUSIX O HacJie-
JOBaHMU I10 3aBELIAHMIO JaXe M 10 OKOHYATEJBHO CIOXHBLIEICS CUCTEME Ha-
CJIEIICTBEHHOIO TIpaBa, 3aKPeIUICHHOM 3akoHomaTebetBoM OctuHuana. Ipasna,
HEKOTOpbIE CIICAbI APEBHEMIIIOTO MpaBa MPOSIBIISIMCH M B OKOHYATEJIBHO CJIOXKUB-
meMcsl TTOpSIIKe HacleMOBaHMSI 10 3aKOHY. TeM He MeHee OCHOBHBIC MHCTUTYTBI
HACJICACTBEHHOIO IPaBa, BbIPAOOTAHHBIC PUMCKHM IIPABOM, OBLIM BOCIIPUHSITHI
IPakIAHCKMM TIPaBOM HOBBIX HAPOIOB M COCTABISIIOT IO CHX ITOP OCHOBY HACJIel-
CTBEHHOTO TpaBa KalUTaIMCTHYECKUX TOCyAapcTB. bojee Toro, puMcKoMy TpaBy
COBpPEMEHHBIE 3aKOHOIATENIbCTBA O0SI3aHbI M CaMbIM TTOHATHEM HAC/IeIOBaHMSI,
KaK YHUBEPCAAbHO20 NpeemMcmed, B CHTy KOTOPOIO Ha HACJIeIHMKA HE TOJIBKO Iepe-
XOIISIT, B KAYECTBES €AMHOIO KOMIUIEKCa, BCe MMYIIECTBEHHBIE TIpaBa M 00sI3aHHO-
ctu Hacnenonarens (hereditas nihil aliud est, quam successio in universum ius
quod defunctus habuerit (D. 50. 17. 62), Ho 1 Bo3iaraeTcsi OTBETCTBEHHOCTH CBO-
MM MIMYIIECTBOM 32 JOJITH HACJIEIOmaTeNn, CO3IaeTCsl CBOETO Poda IIPOIOJIKEHUE
B JIMLIe HACJIEHUKA, IOPUIMYECKOl JIMYHOCTH Hacieaonarens: nostris videtur leg-
ibus una quodammodo persona heredis et illius qui hereditatem in eum transmittit
(Nov. 48 praef.).



Hapsiny ¢ uneeil yHMBEpCaIbHOTO IpeeMCTBa PMMCKOE IIPaBO BBIPAOOTAIo U
TIOHSATHE CHHTYISIPHOTO MPEEMCTBA IO CIyYalo CMEPTH: TIOHATHE 3aBeINaTebHBIX
OTKa30B (JIeTaToB), B CHJIYy KOTOPBIX ONpeIeTeHHEIC JIUIA TIPUOOPETAIN OTIETBHBIE
npaBa Ha TIPUHAJJIEXABIIee 3aBelaTell0 MMYIIECTBO, HE CTAHOBSICH CYOBEKTAMU
KaKuX ObI TO HU OBUIO 00SI3aHHOCTEN.

Hapsimy ¢ 5TMMM OCHOBHBIMHM TTOHATUSMHM CHCTEMBI HAcJIeJOBaHMS KakK TpeeM-
CTBa B IPaBax M 00S3aHHOCTSIX BCIEICTBHEC CMEPTH, PUMCKOE TIPaBO CO3IATIO PSII TT0-
JIOXEHUI 00 OCHOBAHMSIX HACNIEIOBAHUS, O MOPSIIKE MTPUOOPETECHNS HACIEACTBA, 00
OTHOIIEHUSX HACTETHUKOB MEXIy CO00I0 M ¢ KpeAUTOpaMK HaclaedomaTe]is.

§ 77. Xop, pa3BMTUa PMMCKOro HacneaACcTBEHHOro npaea

234. OcHoBHble 3Tambl pa3Butusl. B pa3BuTHM pUMCKOTO HAClIeNCTBEHHOTO
MpaBa MOXHO TIPOCJEIUTh YETHIPE ITama: a) HAcJAeNCTBEHHOE TIPaBO APEBHETO U~
BIJIBHOTO TIpaBa; 0) HacieI0BaHWE MO MPETOPCKOMY 3IUKTY; B) HACIEIOBAHUE MO
MMIIEPaTOPCKOMY J0-IOCTMHHAHOBCKOMY 3aKOHONATENbCTBY M, HaKOHEI, T) pe-
syabtar pepopm KOcTuHMaHA, TIPOU3BENCHHBIX €r0 HOBEJLTAMU.

235. HacaenoBanue no apeBHeMY IMBIIBHOMY mpaBy. 3akoHbl XII TaGnui
3HAJIM JIBa OCHOBAHUSI HACJIEOBAHMUSI: HACTIEOBAHUE TIO 3aBELIAHUIO M HACJIEIOBa-
HYE 10 32KOHY, KOTOPOE MMEJIO0 MECTO, €CNA HAacJeIoaTeNlb yMUApPall, HE OCTABUB
3aBeIaHus.

TakuM 00pa3oM, XOTS TPYIHO COMHEBAThCSI B TOM, YTO MEPBBIM MO BPEMEHU
OCHOBaHMEM HacjienoBaHus ObLTO B PuMe, Kak u Be3le, Hacle0BaHMUE 110 3aKOHY,
hereditas legitima, B cuTy KOTOPOTO MMYIIECTBO OCTAaBAIOCh B CEMbE, TIPU3HABAB-
nieiics B ryOovaiien OpeBHOCTUM €IWHCTBEHHOW HOCUTENBHUIIEH TpaB Ha 3TO
UMYIIECTBO, OIHAKO, 3aKoHbl XII Tabmuil UCXOmAT yXe U3 TpeNCTaBICHHUS O 3aBe-
IAHKWY, KaK HOPMaJbHOM, HanboJIee YacTo BCTPeYaroIeMCcsl OCHOBAaHWM HACIeNo-
BaHUS.

[Tpu 3TOM XapakTepHOH YepTON PMMCKOTO HACJeTOBAaHMSI, KOTOPYIO OHO CO-
XpaHWIO HaBcerga, ObLIO MPaBWJIO: nemo pro parte testatus, pro parte intestatus
decedere potest (D. 50. 17. 7) — HaciemoBaHue MO 3aBELIAHMIO HECOBMECTUMO C
HACJIEIOBAaHWEM MO 32KOHY B MMYIUECTBE OIHOTO W TOTO K€ JIUIIA; €CIIM 3aBella-
TeNb Ha3HAYWI HacleMHWKa, HalpuMep, K YETBEPTH CBOETO MMYIIECTBA, TO Ha-
CJIETHMK MIMEET MPaBO M Ha OCTJIbHYIO0 YacTh 3TOTO MMYILIECTBA, HACIEIHUKY MO
3aKOHY OCTAIOTCSI B CTOPOHE. BeposiTHO, 3TO MpaBWJIO BO3HMKIIO HA MOYBE OYK-
BJIBHOTO TOJKOBaHWS MoNoXeHUsT 3akoHOB XII Tabmull, B cHTy KOTOpPOTO Hace-
JIOBaHME 10 3aKOHY MOIJIO MMETh MECTO TIPU OMmcymcmeul 3asewanus, «si intestato
moritur». 3aTeM K 3TOMY TMOJOXEHWIO TIPUBBIKIN, U OHO CTAJI0 OJHUM U3 OCHOB-
HBIX HayaJl PUMCKOTO HAcJeNCTBEHHOTO TpaBa.

3axkoHbl XII Tabmuil BbIpaxaroT Ty CTAINIO PAa3BUTHS PUMCKOTO HAaCIeACTBEH-
HOTO TIpaBa, KOIJa MPMHIIMI CBOOOMBI 3aBEIAHNMI, elle Bels HEKOTOpyIo 00pBOy ¢
TMepeXUTKAMU MHCTUTYTa CEMEMHON COOCTBEHHOCTHM, COOCTBEHHOCTM arHaTMyec-
KO CeMbH, OTHAKO, YXe MPU3HAH OTYETIMBO U MpoyHo. KorHatmyeckoe xe pon-
CTBO €Ic HE JAcT MpaBa HACIENIOBAHUS TI0 32KOHY.

236. HaciienoBanue o nperopckomy npasy. Pechopmbl, ocyiliecTBIEHHBIE B
00macTi HacieIOBaHUsI TIPETOPOM, HAYAIUCh €IIE B PECMYONMKAHCKUU Mepuon
(«mpeTopckoe» HacnemoBaHWE YIIOMUHAeTCs B counHeHusX Lluiepona) u 3aBep-



IIWJIKChH B 3MOXY MpuHIMTaTa. OHY UM Clieyronmm mmyTeM. [Ipetop cosnan oco-
Oblii nHTEepIUKT — interdictum quorum bonorum st BBOOa BO BiaAeHKUE HACTE-
CTBEHHBIM UMyIiecTBOM. [lepBOHAYaIbHO 3TOT MHTEPAMKT JaBajICs JIUIaM, KOTO-
pBIX TIPETOp, TMOCAEe CYMMapHOTO PpAcCMOTPEHUS WX TIPETeH3WM, CcuMTal
BEPOSATHBIMU HACJIETHUKAMHU TIO IIMBMJILHOMY TIpaBy. DTO 00JIeryaso MoJoXeH e
LMBWIBHBIX HACJIEAHUKOB, KOTOPhIC HEPEAKO ObUIM 3aMHTEPECOBAHBI B U3BSITUN
HacJISACTBEHHOTO UMYIIIECTBA M3 PYK MOCTOPOHHUX JIULL 10 pa3pelleHus crnopa o
MpaBax Ha HaCJIeJICTBO IO cymiecTBy. [IpeTop medcTBOBaT B 3THMX CIydasx iuris
civilis adiuvandi gratia — B ILIe/IsSIX COOEMCTBUST TIPUMEHEHUIO, PA3BUTHIO IIBIIIb-
HOTO TipaBa. TeM caMbIM OH CITY>XWJI, pa3yMeeTcsl, MHTepecaM MMYIIMX CJIOeB Ha-
cesieHus1, ubo HaclIeHUKAaMU, XOTs Obl U 1O 3aBELIaHHUIO, Yallle BCero ObUIM TULA,
CBSI3aHHBIE ¢ HacllemoaaTeeM, obaaaTesieM HacIeICTBeHHOTO NMYIIeCTBa, KPOB-
HOIO UJIX UHOIO JIUYHOIO CBA3LIO.

OnHako CKOpO 0Ka3ajoCh, YTO MHTEPECHI TOCTIONCTBYIOIIMX KIIacCOB B 00JIac-
TH HaC/IeI0BaHUS CJIOXKHBI U pa3HOOOPa3HbI, M B YACTHOCTU HE BCErla OKa3bIBa-
JIOCh TIPYEMJIEMBIM TIPaBUJIO, B CHUJTy KOTOPOTO B TeX CITydasiX, KOria OvKaimii
HacJIeAHWK He TIPMHUMAJT HaCJIeNICTBa, OHO, He TIepeXonsl K NabHeIIeMy 10 To-
PSIIKY TIPU3BAHMS K HACJSIOBAHMIO, CTAHOBMJIOCH BBIMOPOUHBIM U B IpeBHEUIIIEM
TpaBe 6ecXo3sIiMHbBIM, a, CNEA0Bare/IbHO, MOIJIO OBITh IMPHMCBOEHO JIIOOBIM JIUIIOM.
J71s1 ycTpaHeHUsT 3TOM MOCeTHEe BO3MOXKHOCTU TIPETOP CTaJl JaBaTh B TAKUX CJTy-
Yassx bonorum possessio clienyrolieMy 1o MOpSIIKY POIACTBEHHUKY, T.€. JOMycKal B
OTJIMYME OT IIMBWJIBLHOTO TpaBa TaK Ha3biBaeMoe successio graduum et ordinum
(rim. 249 u 253). B aTOM citydae mpeTop AeicTBoBan yxke iuris civilis supplendi gra-
tia — B LIEJISIX BOCITOJTHEHHSI LIMBUJILHOTO MpaBa.

Hakownerl, ¢ pacraneHvueM cTapoit 3eMyenebdeckoil CeMbU TIPETOp MPU3HAI
HECOOTBETCTBYIOIIM HOBBIM XXM3HEHHBIM YCJIOBUSIM CJIOXKHMBIIIEECS B APEBHEMIIINE
BpeMeHa yCTpaHEeHHe SMaHIUITUPOBAHHBIX, T. €. OCBOOOXIEHHBIX OT patria potes-
tas meTel, OT HacJemoBaHMsI TIOCJIe OTIIA, W bonorum possessio cTaia MpenocTaB-
JIITHCSl SMAHIIUTTMPOBAHHBIM IETSIM. B TaKMX M OTHOPOMHBIX CITydastx TIPETop Aeii-
cTBoOBaJl yxke iuris civilis corrigendi gratia — B 1eJIsIX MCIIpaBiIeHUsT LIUBUWIBHOIO
TpaBa, yTBepXKasi TAKMM 00pa30oM KOTHATMUYECKYIO KPOBHYIO CBSI3b B KAYECTBE OC-
HOBBI HaCJIeOBaHMSI TTO 3aKOHY.

Ha mepBbIx Topax mpeTop NpeaocTaBsT bonorum possessio Mmocie nccaenoBa-
HMST B K&XKIOM OTIEIbHOM Cllydyae OOCTOSITENILCTB Jiesia (causae cognitio) v BbIHE-
ceHus nuyHoro pereHus (decretum), BeencTBue Yero MojiydeHHas TakuM obpa-
30M bonorum possessio HasbBaJach bonorum possessio decretalis. Ho xorma B
TPaKTHKE CIOKWINCH HEKOTOPHBIE TIpaBKiIa 00 YCJIOBUSIX, TIPU KOTOPBIX MTPEIOCTaAB-
JIsieTcst bonorum possessio, MPeTopbl CTaJIi BHOCUTh 3TU MpaBWia B IUKT, causae
cognitio oTnana, v sl TTOJydeHUsT bonorum possessio J0CTaTOYHO ObLIO J0KAa3aTh
HaJIM4Me YCJIOBUIA, ¢ KOTOPBIMU SIMKT CBSI3BIBAM ee TipenocTaBieHue. CloXuBIIa-
sics TaKUM 00pa3oM bonorum possessio edictalis ObUIa yke YCTOMIMBBIM MHCTUTY-
TOM PUMCKOTO TpaBa.

Crenath bonorum possessor'a IMBUILHBIM HACJIEAHUKOM TPETOp He MOT, OH 1
HasbIBaJl €0 He HACJIeHUKOM, a possessoroM, obniamaresieM HaclaeICTBEHHOTO
MMYILECTBA, HO CO3/IABaI JI/ISl HETO MOJIOKEHUE TI0 CYILECTBY OMHOPOIHOE C OJIO-



JKEHNEM LMBUJILHOTO HACIEIHUKA, TPEIOCTABIISIS eMy MCKHU TTOCJIEAHETO B KAuecT-
Be actiones in factum: bonorum possessor u cranosuics heredis loco (I. 3. 9. 2).

B 10 ke BpeMs1, oTKa3bIBas IIMBUJIBHOMY HACIETHUKY B UCKaX VTS TTOMYYEeHUST
HaCJIeNICTBA, MPETOP OCTAaBJIST 3a TAKMM JIMIIOM OJIHO JIMIIb UM heres.

Tak Hapsimy ¢ LIMBWJIBHON CHCTEMOI Hac/IeIOBaHUsI CJAOXWIACh Majo-TIOMaty
TIPETOpCKast CUCTeMa, KOTOPOil CYKIEeHO ObUTO, TIO CYILECTBY, Mapair30BaTh Aeii-
CTBUE LIMBWIILHOW CHUCTEMBI.

Cyl1iecTBeHHOE 3HaYeHME, HapsIy C IesSITeJIbHOCTBIO TIPETopa, MMesa 1 Tpak-
THUKa LIEHTYMBUPAIbHOTO Cy[a, KOTOPOMY OBbLIM ITOIBEIOMCTBEHHBI CIIOPHI O Ha-
CJIeIOBAaHUM, O KOTOPOM UIET pevb HITKE.

237. Nmnepatopckoe 3akoHomaTenbeTBo A0 FOcmanana. MHOro BHUMaHUS
VASTIO HACNEeCTBEHHOMY TIpaBy 3aKOHONATEIBLCTBO BPEMEHW TPUHIIMIIATA W
0COOEHHO UMIIEpUH, O0OOIIMBIIEE U 3aKpeNuBILIee OCHOBHBIE Hauala IMPeTOPCKOM
CHCTeMBI HaCJIeIOBaHWSI.

238. HacnencteenHoe npaeo B HoBeywiax Ocrunmana. PazButue Hacnencr-
BEHHOTO TIpaBa 3aBepileHo B Hopewax FOctunmana: 118 (543 1.) m 127 (548 1.) —
pedopma HacemoBaHUS I10 3aKoHy 1 115 (542 r.) — TaK Ha3bIBaeMoe HEeOOXOMM-
Moe HacyiefoBaHHe.



I'nasa 19
HACJIEAOBAHMUE 110 3ABEIIAHUIO

§ 78. MoHatne n popmbl 3aBewaHna

239. Onpenenennie 3aBellAHAsA. YJIBITMAH TaK OIPEesIsUT 3aBellaHue:

Testamentum est mentis nostrae iusta contestatio in id sollemniter fac-
tum, ut post mortem nostram valeat (D. 20. 1. 1). - 3aBewjaHne ecTb
rnpaBoMepHoe Bbipa>XeHune BOJIN, cAeslaHHOe TOPXeCTBEeHHO AJi1d TO-
ro, 4Tobbl OHO AEVICTBOBAJIO MMOC/1E HaLLIE CMEPTH.

OT10 ornpenesieHre HETOYHO, B HEM HET yKa3aHUsi Ha OCHOBHOE COIepXKaHUe
PUMMCKOTO 3aBellanus: Ha heredis institutio, HasHaueHMe HacIeHMKA, T. €. YHUBED-
caJTbHOTO TIPaBOIIPeeMHMKA Haciienonaress. Mexmy TeM 0e3 Takoro Ha3HaYeHUs
HeT W 3aBenaHus. [lepBoHavyaJbHO TPeOOBAIOCH HAa3HAUYEHUE B TOPXKECTBEHHOI
dopwme: Titius heres meus esto wm Titium heredem esse iubeo. Tonbko ¢ 339 1. (C.
6. 3. 15) ObUIO MPEIOCTABICHO HA3HAYUTh HAC/ICAHMKA B JIIOOBIX BBIPAXKEHUSIX.

st Toro, 4toObl 3aBelllaHUE TTPOM3BEIO IOPUINUYECKUIT pe3y/IbTaT, Ha KOTO-
PBlif OHO HampaBJIeHO, HEOOXOAMMO ObLIO, YTOOBI a) OHO ObLIO COBEPILIEHO B yCTa-
HOBJIEHHO# (hopMe; 0) TULIOM, 00NaTaloIIMM TaK Ha3bIBAEMOI1 aKTUBHOI 3aBela-
TEJILHOM TpaBocriocobHocThIo (testamenti factio activa); B) ¢ HaszHaueHHEM
HACJIETHUKOM JIM1Ia, 00JIaaBIlIero MacCUBHOM 3aBelaTe/IbHOM MPaBOCIIOCOOHOC-
ThIO (testamenti factio passiva), (. 241 u ci.).

Hano 6but0 Takke, 4ToObI HagJIeXKallM 00pa3oM COCTABJIEHHOE 3aBelllaHre He
0Ka3aIoCh B JaJbHEHILIEM JO CMEPTU 3aBeliaresisi TOPakKeHHbIM OTHUM U3 00CTO-
SITEJTLCTB, KOTOPBIE MOTJIN JINIIIUTD €r0 CUJIBI.

240. @opmbi 3asemanus. [1o ceunerensetBy ['as (2. 100) B ipeBHEUIIIM IIpaBe
cylecTBoBaIM ABe (OpMBI 3aBELlaHM: a) testamentum comitiis calatis u 6) testa-
mentum in procinctu. Ta u npyras hopMa ObUIa BIpaXKEHUEM BOJIM HaCJIeIONATEst
nepes; pPUMCKUM HaposioM. OITHAKO MOPSIIOK COBEPILEHMSI ITUX JIBYX BUIOB 3aBellia-
HMUSI, TaK e, KaK 1 YCIIOBUSI, B KOTOPbIX OHU COBEPILATUCH, ObUTM Pa3IMUHBI.

(1) 3aBelanue comitiis calatis coBeplliagoch B HAQpOIHOM COOpPaHMU I10 Kypy-
sIM, KOTOPOE€ CO3bIBAIOCH /ISl 3TOTO JIBa pa3a B rofl. 3aBellaresib YCTHO BbIpaKall
CBOIO BOJIIO, T. €. TIPEXIe BCEro Ha3Havyan cebe HaclaeAHMKa, a KpOME TOro, MOT
pPacTiOpSIINTLCS O BblTade HACJIEMHUKOM JIETaTOB, MOT Ha3HAYMTh OIEeKyHa XXeHe 1
HECOBEPIICHHOJIETHUM JIETSIM M T.I1., a 3aTeM o0palllajicsi K Hapomy C MpOChOOid,



MOBMIMMOMY B TaKUX IpUOIM3UTEIbHO BhIpaXXeHUsIX: ita do, ita lego, ita testor,
itaque vos, Quirites, testimonium mihi perhibitote — Tak s nepegaro UMyILIECTBO,
OTKAa3bIBal0, 3aBEIalo, U Bbl, KBUPUTHI, 3aCBUICTCILCTBYITE 3TO.

B Gosee mosnHee BpeMs 310 0OpallleHMe K HapoIdy M CaMoe yJacTHe Hapoja B
COBEPILIEHUM 3aBEIIaHUs CTAIU TTpocToii hopMabHOCThIO. Ho B ipeBHeitIme Bpe-
MeHa 3TO ObIJI0, pasymeercsi, He Tak. OfHAKO, B JIMTepaTrype HET eAUHOMYIIIHOTO
B3IVIsZIA HA CYIIHOCTD 3aBellaHus comitiis calatis. B To BpeMst Kak OfHY y4eHbIE
(3om, IllynuH) ycMaTprBaloT B 3TOM 3aBelllaHMM He YTO MHOE, Kak arrogatio, T.e.
BBeJICHME TTIOCTOPOHHETO JIM1IA B CEMbIO JIJISI COOOIIEHUST eMy MpaB HacJeIHUKA TT0
3aKoHy, apyrue (XKupap, [TokpoBckuii) cunratot testamentum comitiis calatis 3a-
BElIaHUEM B COOCTBEHHOM CMBICIIE, HE TIPOAOKEHUEM, a OTCTYTUIEHUEM OT IO-
psiKa HacIe0BaHUS TI0 3aKOHY, JUISl CAHKIIMUA KOTOPOTO U TpeDOBaIOCh coriacue
Hapona. Hapoa Mor u oTBeprHyTh rogatio Hacienomatesnst U, BEPOSITHO, OTBEpral
ee, Korja ee colepXXaHue He COOTBETCTBOBAIO OObIYASM W TOCIOICTBOBABIIMM
BO33peHUsIM. MHorue ucropuku puMmckoro rpasa (Mepunr, 3om, Murreiic) mosa-
TaloT, YTO 3TO MPABO COXPAHSIIOCH 32 HAPOJHBIM COOpaHUEM ellle BO BpeMsl U3aa-
HU 3aKoHOB XII Tabaui.

OnHako pUMCKUE IOpPUCTBI YyCMaTpUBaIM B clioBax 3aKoHOB XII taGmui «uti
legassit super pecunia tutelave suae rei, ita ius esto» mpu3HaHMe CBOOOIbI 3aBellla-
TeJIbHBIX pacriopsbkeHuid. [ToMIoHME TOBOPWJI, UTO 3TH CJIOBa OOJIEKITM 3aBellaTe-
JIS «IMpodaiineit Binactbio». [103TOMy M HEKOTOpbIe MCTOPUMKHU PUMCKOTO TpaBa
(’Kupap) cuuraior, yto yxe B 3mnoxy 3akoHoB X1I Ta6aui 3aBeinanve B HaponHOM
CcoOpaHu ObUIO TOJILKO IMyOJIMYHBIM 3asiBJICHUMEM 4YacTHON Bojiv. Kak Obl TO HU
ObUIO, HO TAKUM OHO, HECOMHEHHO, CTaJIo B OoJiee O3JHEE BpeMsl.

(2) Bropoii (hopMoit npeBHeitIIero 3aBelaHus ObLIO 3aBelllaHKe in procinctu
(o coBam Tast, procinctus ecTb rOTOBOE K MOXO/Y, BOOPY>KEHHOE BOCKO — expe-
ditus et armatus exercitus) (2. 101).

O06e npeBHeliMe (GOpMBI 3aBeIaHs TIPSACTABISIIN PsII HEMOCTATKOB: a) 00e
(opMbI HEM30EXKHO BJICKIIM 32 COOOIO INIACHOCTD 3aBellaTe/IbHbIX PACIIOPSIKEHUIH,
KOTOpasi He BcerJa COOTBETCTBOBAJTa WMHTepecaM 3aBellatesisi; 0) testamentum
comitiis calatis MOIJIO COBEpIIIaThCSI TOJNIBKO ABXKBI B TOMY B OTpee/IeHHbIE THU,
a testamentum in procinctu ObUIO HEMOCTYITHO JIUIIaM, HE BXOIMBIIMM B COCTaB
BOICKa, B YaCTHOCTU CTapyKaM U OOJbHBIM, T. €. TeM, KTO ObUT 0COOEHHO 3alHTe-
PECOBaH B COBEPIICHUM 3aBEIIaHUIA.

INpakTyka Halwia Ccrocod YIOBIETBOPUTh COOTBETCTBYIOIIME WHTEPECHI, MC-
TMOJTb30BAB 31€Ch, KaK W B psle APYrMX ciaydaeB, mancipatio. Testamentum per
mancipationem wm testamentum per aes et libram 3aKkTI04aoch B TOM, UTO 3aBe-
1aresib repegaBal MOCPEACTBOM mancipatio Bce CBOE MMYIIECTBO JOBEPEHHOMY
nmiy, familiae emptor', KOTOPBII 00SI3bIBAJICS BBIMIOJIHUTD PACTIOPSIKEHUS, 1€IaB-
ecst TyT e 3aBeniatesneM. Jlepxka B pyKax CIMTOK MeTajula, B MPUCYTCTBUU Tisi-
T cBuzerteneit u libripens, familiae emptor mpousHocun dopmyty mancipatio,
TMPUCTIOCOOJIEHHYIO [UISl JAHHOTO CITy4dast:

MNepenaya myllecTBa NOCPEACTBOM mancipatio NoABnacTHOMY CbiHY Oblla HEBO3MOXHA,
n6o coesnka paterfamilias c nogBnacTHbIM He Mena Bbl PPUANYECKON CUbI.



Familiam pecuniamque tuam endo mandatela tua custodelaque
mea esse aio et quo tu iure testamentum facere possis secundum legem
publicam, hoc aere aeneaque libra esto mihi empta (laii. 2. 104). -5 y1-
BepXxAaro, 4TO TBOE UMYLLECTBO HAXOAMUTCS 110 TBOEMY YKa3aHUIO
o4 MO€evi OXpaHow v OHO MyCTb ByAET MHOIO KYN/IEHO 38 3Ty MEAb, B
COOTBETCTBUM C TBOMM MPAaBOM 3aBeLLaTb MMYLLECTBO COIJ1aCHO
ny6NYHOro 3aKoHa.

IMocne 3TOrO OH TEepenaBajl CIMTOK 3aBelIaTesi0, a 3aTeM 3aBellaTe/lb hajaran
CBOW pAcIOpsDKEHUsT U oOpalliaicss K CBUIETENSIM € TIPOChOOM, MOJOOHOI TOH, ¢
KaKoii 3aBelaTe/ib obpalaicsa K Hapoiy B HapoaHoM coOpanuu: «Ita do, ita lego,
ita testor, itaque vos, Quirites, testimonium mihi perhibitote».

YcTHBIe pacriopsiKeHMsT 3aBellatesisi COCTaB/sUIM nuncupatio, NMpUCOEANHSIB-
IIylocsl K mancipatio ¥ MoJy4aBIilylo IOpUINYECKYIO CHTy OJlaromapsi U3BECTHOMY
npaBuity 3akoHoB XII tabmuir: cum nexum faciet mancipiumgque uti lingua nuncu-
passit ita ius esto.

Ora (popma 3aBelllaHusI MOIJIa ObITh, pa3yMeeTcsl, MCITOJIb30BaHa B JII00OE Bpe-
Ms. Ho, kak u apeBHeiiie ¢popMbl 3aBelliaHusI, OHa JieJiajia ero iacHbIM. YToObl
un30exkaTh 3TOro HemocTaTka, Oblia BBeleHa MMChbMEHHAs (hopMa 3aBelllaHus: T10-
cJie CoBepIIeHUsT mancipatio 3aBelaresb niepenasan familiae emptor'y tabulae tes-
tamenti, HaBOILIEHHbIE TaOJIMYKKM, Ha KOTOPBIX ObLa M3JIOKEHA BOJISI 3aBellaTesl,
n rosopui: «Haec ita ut in his tabulis cerisque scripta sunt ita do, ita lego, ita
testor» — «Kak HalKMCaHO B STHMX HABOIIEHHBIX TaOMMYKax, TaK sl U pacriopsika-
1ock». Benen 3a atum tabulae 3aBS3BIBIMCH ITHYPKOM M CKPETUTSTUCH TIeUaTsIMU U
MOJITUCSIMU KaK 3aBelliaTesisl, TAK U BCeX MPUCYTCTBYIOIIMX MTPU COBEPIICHUN aKTa
cemu nuil: familiae emptor, nsatu cBunmereneii u libripens'a.

OnmuH HEeJoCTaTOK OCTABAICS OJAHAKO OOLIMM JJisi 00€UX Pa3HOBUIHOCTEN 3a-
BeutaHus: familiae emptor craHOBMIICS OOJanaTesieM BCEro MMYIIIECTBA 3aBellaTe-
JIsT, TIOCJTIE CMEPTH KOTOPOTO OH CTaBWJICS B TIOJIOXKeHUe HacienHuka, heredis loco.
IlpaBma, ucronHeHWEe WM OOSI3aHHOCTEH, BO3JOXEHHBIX Ha HEro nuncupatio,
CaHKILIMOHUPOBAJIOCh HEe OMHOM ToJbKO fides, Kak apyrux dbuayluapHbIX CAeiKax,
HO TakXe 1 MCKOM, KOTODbIii BIipaBe ObUIM MPETbSIBUTh K HEMY BCE T€, KOMY UTO-
HMOYIh OBUTO OTKa3aHO B 3aBemanuy. Ho Bce ke familiae emptor ObIT HEM30eXK-
HBIM IOPUINYECKUM CPEOCTEHHEM MEXIIy 3aBelliaTeieM U TeMU, B YblO TIOJIb3Y 3a-
BellaTelTb XKeJlal ClielaTh pacTiopsbKEHUeE.

OpHako co BpeMeHeM mancipatio 1 nuncupatio 0OMeHSUIUCh POJISIMU: OCHOB-
HBIM MOMEHTOM 3aBellaHust per aes et libram crama nuncupatio, a Ha mancipatio
CTaJIM CMOTPETh KaK Ha HEKOTOPbIi (hOpMaIbHBIN MPUBECOK, B KOTOpoM familiae
emptor urpajg poJib MPOCTOro (uUrypaHTa U KOTOpblii, mo cioBam laa (2. 103),
«dicis gratia propter veteris iuris imitationem adhibetur> (purypupyer no Haspa-
HUIO, B MOJpakaHUe IPEeBHEMY TIPaBY).

B T0 e Bpems mucbMeHHasi hopMa 3aBeliaHus per aes et libram Havama Bce
0O0JIbIlIe BBITECHSITh YCTHYIO, M BO BTOPOM MOJIOBUHE PECITYOJIMKU MIPETOP OOBSIBUI
B 3IMKTE, YTO OH JaeT bonorum possessio secundum tabulas testamenti ToMy, KTO
TIPENICTABUT MHUCBbMEHHOE 3aBelIaHNe, CKPETICHHOE YCTAHOBJIEHHBIM IO 3aKOHY
yuciaoMm nevareit. Eciv, omHako, 3To 3aBeliaHue He COMPOBOXIATOCH mancipatio,



TO HACJICICTBO TIOIEKAJIO BbIIade IMBIJIFHOMY HACJICTHUKY B CITyJae ITpeIbsBIie-
HMsI MM McKa: bonorum possessio 6bi1a sine re. Ho Bo 11 B. 10 H. 3. 6bITO ycTaHOB-
JIEHO, 4TO bonorum possessor'y gaetcs exceptio doli mpoTB McKa IMBUILHOTO Ha-
CJIeIHMKa O BbIIauye eMy Hacjie[cTBa, petitio hereditatis; bonorum possessio crana
cum re. [IpeTopckoe MICBEMEHHOE 3aBelllaHKe CTaJlo PAaBHOIIPABHBIM C 3aBellaHM-
em per aes et libram. Ilo koHcTuTyLMM 439 T. 3aKOHHYIO CUJTy TIPMOOPETANIO yXe
BCSIKOE TIMCbMEHHOE 3aBelllaHue, MOAMMCaHHOE 3aBellaTeieM U CeMbIO CBUIETESI-
MU. DTO U OBUTIO HOPMAJIbHOE YACTHOE 3aBellaHKe TIO3IHEMIIIEro pUMCKOTO MpaBa.
Hapsimy ¢ HIM TIpomoImKaio CyInecTBOBaTh M YCTHOE 3aBelllaHne B hopme nuncu-
patio Tmocie MHMMOI TIpOIaKd HACJIeACTBA, KOTOpOi yKe He TpeOyeT, OaHaKo,
MpaBo Tepurona TOMUHATA: 3aKOHHO U YCTHOE 3aBelllaHue, COBEPIIEHHOE B MTPU-
CYTCTBMU ceMU cBueTeNieid. Kak uisi micbMeHHOTro, Tak U ISl YCTHOTO 3aBelaHUs
TpeboBaTach unitas actus: BCs MPOIIeAypa COBEPIICHNUS 3aBeIaHMsI TODKHA OblTa
TIPOTEKATh 6e3 TIePEPHIBOB.

Hapsimy ¢ o mucaHHBIMU (hOpMaMU YaCTHOTO 3aBEIIaHMsI, B TIEPUOM TOMWHA-
Ta MOSIBUINCH IyOIMYHBIE GOPMBI 3aBelliaHus: testamentum apud acta conditum —
3aBelllaHue, 3asBICHHOE TIepell CyIoM, | testamentum principi oblatum — 3aBeria-
HMe, TiepelaBaBIlieecs] Ha XpaHeHNe MMITEpaTopy.

IToMuMoO 001IMX, CYIIECTBOBAIM U CIielMabHble (hOPMbI 3aBEIaHMs, YCIO0XK-
HEHHBIE TSI OMHUX OCOOBIX CTydaeB M YIIPOILIEHHbIE I ApyruX. Tak, HarmpuMep,
3aBeIlaHMs CIICTIBIX COBEPIIANMCh He MHaue, KaK ¢ yJyacTieM HoTtapuyca. Bo Bpe-
MsI BITUIEMUH TOMYCKAIOCh OTCTYIIIEHHE OT MpaBUJIa unitas actus, B YaCTHOCTH, B
OTHOLIEHUH OJHOBPEMEHHOTO MTPUCYTCTBUST BCEX YUACTBYIOLIMX B COBEPIIEHUH 3a-
BEIIIaHVIS JIMIT. 3aBellaHne, KOTOPOEe COMePKaIo TOIBKO pacIipeneiecHue NMYIIIeCT-
Ba MeXy IeThbMM 3aBellatelisi, He TpeboBaso moamuceil cumereneil. Hakowerr,
BCJICACTBUE «KpalfHel HEONBITHOCTH» B IejaX, ObLIO BOBCE CBOOOTHO OT (hOpM 3a-
BelllaHKe cojar — testamentum militis.

§79.3aBeLlaTenbHaANPaBOCNOCOOHOCTb

241. AKTvBHAS 3aBEIIATEIHHAS MPABOCIIOCOOHOCTh. AKTMBHAST 3aBelllaTeJIbHAS
MPaBOCIIOCOOHOCTD Tpe/IIoiaraaa, o ooIIeMy MpaBUIy, Haluuue oOIleil MpaBo-
CMOCOOHOCTY B 00JIaCTH UMYIIECTBEHHBIX OTHOIIeHUI. OmHaKo servi publici nMe-
JIV TIPABO PACIOPSKATHCS 110 3aBEIIaHUIO TIOJIOBMHOM CBOETO MMYIIecTBa. Takoe ke
paBo ObLIO MPU3HAHO 3a personae in potestate B OTHOLIIEHUH KX peculium castrense
U quasi castrense (cM. 1. 145). C apyroii CTOpOHbI, ObLIM JIMIIEHBI 3TOrO IpaBa
intestabiles (11. 125), B UMITepaTOpCKOM IIpaBe — €peTUKU. B To ke Bpemsi camble
(opmbI 3aBelIaHMii comitiis calatis 1 in procinctu neaaay MX HETOCTYITHBIMU IS
BCEX TeX, KTO He TIPUHUMAJT YJacTUSI B HAPOTHBIX COOPAHUSX MM He HEC BOMHCKOIM
CITY>KOBI: /TSI HECOBEPILIEHHOJIETHUX, IS KeHIIWH U T.1. Ho 1151 >XeHIH ObUIOo yC-
TaHOBJIEHO 0CO00E MPaBUJIO: XEHILMHBI, JaXe sui iuris, 6butv 10 11 B. BoBce juIe-
HBI TIpaBa coBepinaTh 3aBelianus. Bo Il B. uM ObLIO TIpemocTaBieHO TTPaBoO COBEP-
1aTh 3aBeIIaHus ¢ cortacust onekyHa. C OTIaneHreM OIeK! Hall XKeHITMHAMY OHU
nprobpey MojHylo testamenti factio activa.

242. ITaccuBHAs 3aBemiaTeIbHAS MPABOCIOCOOHOCTh. [TaccuBHAs 3aBeIaTe h-
Hasl TIpaBOCIIOCOOHOCTh TAKKe He coBmanana ¢ oomeid. I[Ipexae Bcero MoXXHO ObI-
JIO COCTAaBUTb 3aBelllaHKe B I0JIb3y pada CBoero win uyxoro. Eciu pab Obu1 Ha3zHa-



4yeH HacJeIHUKOM B 3aBEIAHUM TOCIOMMHA, TO TaKOe Ha3HAYEHME HOJDKHO OBLIO
COIPOBOXATHCS, a MO3MHEe TPEAIIoIaraloch HEpa3phIBHO CBSI3aHHBIM C OCBO-
OoxIeHMeM paba, KOTOPBII B TO Xe BpeMs He MMell TipaBa He TPUHSATh HACTENCT-
Ba. OH siBuiIcs heres necessarius, HEOOXOAMMBIM HACIEIHUKOM.

Ecmu pab ObL1 10 OTKPHITHS HACIEACTBA OTYYXIEH TOCIIOAMHOM, OH IPMHUMAI
HACJIEICTBO 10 TIPMKA3y HOBOTO COOCTBEHHMKA, KOTOPBIN M CTAHOBUIICS TIPHOOpe-
TaTeneM 3TOro HacnmeacTBa. Ecm pad ObIT K MOMEHTY OTKPHITHS HACNIEACTBA OCBO-
00xXIeH U3 pabCcTBa, OH SIBJSJICSA HACIECTHMKOM B COOCTBEHHOM CMBIC/IE CIIOBA U
ObLI BIIpaBe MPUHSTH HACIEACTBO MM OTPEYbCs OT Hero. TakuM 00pa3oM HaccuB-
Hasl 3aBeniaTe/IbHas MPaBOCIIOCOOHOCTh PaboB CIyXWJIa TPEXIe BCEro MHTepecaM
paboBIAfeNbIIeB; B ONHUX CIyJasX OHA JaBaja TOCIIOAWHY HEOOXOIMMOTO Haclea-
HUKa, T. €. IUL0, KOTOpoe 00513aHO ObLIO IMPUHSTH HA Ce0s1 OTBETCTBEHHOCTH I10
JI0JITaM HaclefonaTelis, B IPYruX CIyyasx OHa CTaBuiia FOCIIOAMHA B TAKOE Xe T10-
JIOXEHHUE, KaK ec/i Obl OH caM ObLT Ha3HaueH HACTeTHUKOM. EMMHCTBEHHBIM CTy-
JaeM, B KOTOPOM ITACCHBHAsI 3aBelIaTe/IbHas MTPABOCIIOCOOHOCTD CIIYXKMIA HETo-
CpEICTBEHHO MHTepecaM paba, ObLT ciyyail, Korma pab ObLT IO OTKPHITHUS
HacJIeIcTBa 0CBOOOXIEH 13 pabCcTBa: B 9TOM CJIydae OH OCTaBaJICsS HACICIHUKOM U
OBLT BIIpaBe TI0 CBOEMY YCMOTPEHHIO TIPMHSATH HACIEICTBO WM OTPEYBCS OT HETO.

Vkazannsie B 11. 241, KaK He NMEIOIINE aKTHBHOM 3aBeINaTeIbHOM IIPaBOCIIO-
coOHoCTH, intestabiles U epeTUKU HEe UMENU U MACCUBHOM 3aBellaTeIbHOM IpaBo-
CIIOCOOHOCTH.

Mo mne6ucuuty lex Voconia (169 r. 10 H.3.) BOCHpeIIeHO ObUIO Ha3HAYEHME
KEHIIMH, KpOME BeCTaIOK, HACIeAHUIIAMM IPaXIaH, BHECEHHBIX B LICH3 B Ka4ecT-
Be o0J1aaTeseil MMyIIECTBa CTOMMOCTHIO B 100 Thicsay cecTepliyii 1 BbILIE. DTO ObI-
Jla Mepa, HalpaBlIeHHas! TIPOTUB PACTOYMTEILHOCTH CO CTOPOHBI XXKEHIIIMH BBICIINX
obmiecTBeHHBIX cioeB. C oTmameHMeM LieH3a 3Ta Mepa yTpaTwia MpaKTHIeCKOe
3HaUYEHMUe.

CymiecTBeHHOE 3HaYeHUE MMEJIO IeHCTBOBABIIEE JOJITOe BpeMs 3arpeleHue
Ha3HAYaTh HACJAEeIHUKAMU incertae personae, T. €. He BIIOJHE ONpeIeTeHHBIX JIHII,
C YeM CBSI3BIBAJIOCH 3aIpellieHe Ha3HAYaTh HACIeJHUKAMU postumi, T.e. JIKI, elle
HE 3a4aThiX K MOMEHTY COCTaBJIeHMs 3aBelanys. OIHAKO U LIMBUIBHOE IIPaBO 10-
MyCTHJIO B JabHEMIIeM Ha3HaueHWe HAacleAHMKaMK BCEX sui postumi, T. €. MOTy-
IIAX PONUTHCA AETEH HACIeNOAATeNIs, a MPETOPCKOE IIPAaBO MPU3HAJIO0 3aKOHHBIM 1
Ha3HaueHMe HACJIEeTHUKOM postumus alienus.

I[To Tem ke cooOpaxkeHWSAM He OONYCKAaJIOCh Ha3HAYeHWE HACIeTHMKAMU TeX
00BbeMMHEHMI, KOTOPBIE TIPEACTABIISUIA CO00I0 B PrMe 3a9aTkyl 10pHMANYECKMX JIUII,
3a KOTOPBIMM JIMIITb B OTAENBHBIX CIydasx OblTa Mpu3HaHa testamenti factio passiva.

§ 80. NogHa3zHavyeHue HacnepgHuKa

243. Substitutio. Pagom ¢ mpocroii institutio heredis momyckanach, MOBUANMO-
My, C IPEBHEMIIMX BpeMeH substitutio, T. €. Ha3HaYeHME BTOPOTO HAcIETHUKA Ha
CJTyyail, ecjii IIepBbIi IT0YeMy-Iu00 He CTaHeT HacleAHuKoM, Hampumep: Titius
heres esto, si Titius heres non erit Seius heres esto.

244. Substitutio pupillaris u quasi-pupillaris. Kpome Takoii substitutio vulgaris
JorycKamich substitutio pupillaris u quasi-pupillaris, mpy TOMOIIN KOTOPBIX POIM-
TeMM Ha3Hayaly HacllefHMKA CBOEMY MaJIOJIETHEMY WM Oe3yMHOMY HMCXOZSIIE-



My Ha cnyqafl, €CJIM OH, XOTA ObI U CTaB HaCJICAHUKOM, YMPET, HE JOCTUTHYB CO-
BEPIICHHOJICTUA WX BbI3AOPOBJICHUA.

§ 81. Yrpara3aeewjaHvuem cuibl

245. Xots 3aBelaHie COXPAaHWIIO Ha BCEM MPOTSKEHWU uctopuu Puma 3Hauu-
TeJIbHbIE YepThl (hopMaTU3Ma, ONHAKO CO BPEMEHU KJIACCUYECKUX IOPUCTOB CKJIa-
JIBIBAETCS TO, YTO Ha3bIBAIM 3ajI0r favor testamenti, T.e. TEHAEHLUA PY IIOMOILKX
6J1aroIPUSTHOTO TOJNKOBAHMSI COXPAHSITh, HACKOJBKO TO OBbLIO BO3MOXHO, CHITY
3aBelanuii. Tak, HalpuMep, ecar KTO-HUOynb ObUI Ha3HAYeH HACICTHUKOM ITOM
HEBO3MOXHBIM YCJIOBMEM, YCJIOBUE CUMTAIOCh HEHANMCaHHbIM (pro non scripto
habetur), a Ha3HaYeHUE HacJeIHUKA OE3yCIOBHbBIM.

OnHako 1 3aBelllaHKe, COCTaBIEHHOE ¢ COOMIONEHNEM BCeX TPeOOBaHMIA 3aKO-
Ha, MOIJIO YTPaTUThb CHJIY 10 OTKPBITHSI HACNIEACTBA, MPEXIe BCErO, BCICACTBUE OT-
MEHBI €ro 3aBeliaTesieM, KOTopas B IpeBHelillee BpeMsl MOIia ObITh TIPOM3BeeHa
TOJILKO ITyTEM COCTaBJIEHMsI HOBOTO 3aBEIllaHMsI, a TI0 MPETOPCKOMY TIpaBy YHUU-
ToXeHMeM tabulae testamenti, CppIBOM ¢ HMX TledaTeil u T.1. B mepuon nmmnepun
CHavaJia GbUTO TIOCTAHOBJICHO, YTO 3aBelllaHUe YTPauMBaeT CHUITY, €CTU O MCTeue-
HUS IECSATH JIET CO THS €0 COCTaBJIeHHs] He OyIeT OTKPBITO HACNEeNCTBO, a 3aTeM
BO UBMCHCHMUE ITOro IpaBujia IOctunuan MOCTAaHOBMJI, YTO IO UCTCUCHUUN NCCATU
JIeT 3aBelllaHie MOXET ObITh MI3MEHEHO COOTBETCTBYIOIIVM 3asiBICHHEM B MPUCYT-
CTBUM TpeX cBUmeTesiell. B mepron mMmmepun IOIycKaloch Takke BHECEHUE B 3a-
BelllaHWe U3MEHEHUI TyTeM COCTaBJICHHsI KOTULIVJIIOB W PACTIOPSDKEHUH O ume-
uKoMmuccax (cm. n. 273).



I'nasa 20
HACJIEJJOBAHUE I10 3AKOHY

§ 82. HacneposaHue ab intestato no 3akoHam Xl Tadbnuy,

246. Tloctanosnenne XII tadmm. CrcteMa HacIeIOBaHUS CTAPOTO IUBUILHO-
To Mpagsa omnpenensiach noaoxenueM 3akoHoB XII tabmui; Si intestato moritur, cui
suus heres non essit, agnatus proximus familiam habeto. Si agnatus nec essit, gen-
tiles familiam habento.

247. Heredes sui. D70 1MoJI0KeHNE YCTAaHABIMBAIO TPH pa3psaa HaCIeTHUKOB.
[TepBbrii pa3psm cocraBnsmm sui heredes, T. €. MIla, HEMOCPEACTBEHHO HAXOMMB-
mecs in patria potestate HacienogaTenst U CTAHOBUBLIMECS C €T0 CMEPTBIO per-
sonae sui iuris: )eHa in manu yMepIlero, ero IeTH, yChIHOBJICHHBIE ¥ BHYKM OT pa-
Hee YMEpIIUX ChIHOBeil. ’KeHa, JeTM M YCHIHOBJICHHBIEC IEIWIM MMYLIECTBO
nopoBHy. Ecii e B HacenoBaHWM Y4acTBOBAIM BHYKU OT paHEe YMEPIIHMX ChIHO-
BEl, TO UMYIIECTBO JENUIOChH PEr Stirpes, MOKOJEHHO, U BHYKU HACIEAOBAIH TI0
TIpaBy MpencTaBieHus (ius repraesentationis), T. €. MOMyYamy Bce BMECTe NOJIO Ha-
CJIENICTBA, KOTOPYIO TOTYYMT OBl MX OTELl, €M OBl MEePeXIT HACAeIofaTeNs, a 3a-
TEM IEWIN 3Ty JOMI0 TIOPOBHY MEXITy COOOIA.

Hacnemosanuio sui heredes B mprnaBaicsi HEKOTOPHIN 0COOBII XapakTep: OHM He
CTOJIbKO CTAHOBMJICh 00MaiaTeITMU HOBOTO IS HUX HACIEACTBEHHOTO MMYILECT-
Ba, CKOJIbKO BCTYIAIX B yIPaBJICHUE CBOMM MMYIIECTBOM, IPUHAILICKABIIMM MM
BMecTe ¢ paterfamilias Ha mpaBe cemeiiHoii coOctBeHHOCTH (I'aif roBopwa O sui
heredas, yto oHM Vivo quoque parente quodammodo domini existimantur — 2. 117).
Touno Tak ke [laBen Ha3pIBan HacnemoBaHue Sui heredes He 4eM MHBIM, Kak COII-
tinuatio dominii, 00 oHM itaque post mortem patris non hereditatem percipere
videntur, sed magis liberam bonorum administrationem consequuntur (D. 28. 2. 11).

248. Agnati proximi. BropbiM pa3psimoM HacieTHUKOB ObUTM agnati proximi,
T. €. OJIMKaliIIne arHaTbl yMepIIero, KOTOPbIE IIPU3BIBAIICH K HACIENIOBAHUIO TIPU
OTCYTCTBUHM sui heredes W KOTOphIe YCTpaHSUIM OT HACNEAOBAHWS arHATOB Oonee
OTHAJICHHBIX cTeneHeit. Tak, mpexie BCero, MpU3bIBAIOTCS K HACIETOBAHUIO, TIPH
OTCYTCTBHH sui heredes, OpaThst, CECTPHI M MaTh YMEPIIETO, COCTOSBINASI C €r0 OT-
1IOM B Opake cum manu ¥ TeM CaMbIM MOCTABJICHHAs B IOJIOXEHME CECTPHI YMep-
1mero, loco sororis. Bce aTi nIia SIBISIOTCS 1O OTHOIIEHUIO K yMEpIIEeMy arHara-
MM BTOPOM CTENEHW. ATHAThl MANbHEWIIMX CcTefeHel YCTPaHSIOTCA OT
HAacJeoBaHUSI HaIMYMEM YKa3aHHBIX HACIeAHMKOB. [Ipu OTCYTCTBMM arHaToB
BTOPOIi CTEIIeH! MPU3bIBAIOTCS K HACJICIOBAHMIO aTHATHI TPEThel CTEHEHH U T. .



OZ[HaKO KCHIIWHBI JaJIEC TTOJTHOPOIHO ‘CCCprl K HacCJICOAOBAaHUIO HE ITPU3bIBA-

JIMCh Voconiana ratione, T. €. 1o ob1eMy cMBICTY lex Voconia, 0 KOTOpoil cKa3aHO
Bhiie (1. 242). Bce npusbiBaeMble K HACIEIOBAHUIO arHAThI IEJISIT MEXIY CO0O0I0
HACJIENICTBO TIOTOJIOBHO.

249. Gentiles. TpeTbM pa3psimoM HaclieMTHUKOB ObLIM gentiles, HacaenoBaHMe
KOTOPBIX OTIAJIO K KOHITY PECITyOTNKY.

Briine yxe 6bIT0 yKa3zaHo, YTO B LIMBUJILHOM TIpaBe AEMCTBOBAIO TIPABUJIO: in
legitimis hereditatibus successio non est. D10 03HaYaI0 MPU3BAaHKUE K HAC/IEI0BA-
HMIO B KaXIOM OTIEIbHOM CJTydae TOJBKO JIMII, OMDKANIIMX K yMepIleMy B MO-
MEHT CMEPTH.

Ecnu oTi Triia 0TKa3bIBAOTCS OT HACEACTBA (pa3yMeeTcsl, MPY HATMIKH TIpa-
Ba Ha 0TKa3 — cM. 1. 261) UM yMUPAIOT, He YCIIEB eT0 MPUHSATH, HACTIENICTBO TTPU-
3HaeTCs1 BLIMOPOYHBIM, a B IpeBHEMIINE BpeMeHa OeCXO3SIIHBIM.

§ 83. Bonorum possessio intestati

IIperopckast bonorum possessio, OTpakaBIliasi B XOIe CBOET0 pa3BUTHSI MOCTe-
TIEHHBIN pacraj CTapoi 3eMJIeIeNTbUeCKO CeMbU M TTOCIeIOBaTe/TbHOE BhITECHE-
HME arkaTHyecKoro pojICcTBa POACTBOM KOTHATMUECKUM, TTOCTPOEHHBIM Ha KPOB-
HOI cBs3U, OblTa 3aKperuieHa edictum perpetuum (1. 22).

[TpeTopcKuit SAMKT yCTaHABIMBAT YETHIpE pa3psiaa HacAeTHUKOB.

250. Unde liberi. ITepBorit paspsa unde liberi — Bce meTv yMepiiiero u juiia,
MPUPaBHUBABILKECS K AeTSIM. B 3TOT paspsin Bxoauu: sui, emancipati, T.e. aMaH-
LUIIMPOBAaHHbIE IETH YMEPILETO, a Takke in adoptionem dati, T.e. qeTH, oTIaHHbIE
UM B YCBIHOBJIEHHE, €CJIM K MOMEHTY CMEPTH HacIenoaTe s OHU ObLTM OCBOOOX-
JIeHbI OT patria potestas yChIHOBUTEJISI.

TakuMm 00pa3oM, yxe B 9TOM pa3psiie Hapsily ¢ arHaTaMU HacJiefoaaTes Ha-
CJIEMyIOT ero KorHatel. HaciaenHuku 6osiee 0113KMe MO CTENEeHU POICTBA U 31eCh
YCTPpaHsUTM HAaCIeMHUKOB NaTbHEMIIINX cTeneHei poacTea. BHyKu u apyrue HUCXo-
NISIIMe NeTell HaclenoBaly U 31eCh 0 TpaBy MPeaCcTaBICHUSI.

IIpu3BaHKMe K HACNEAOBAHUIO SMAHIMITMPOBAHHBIX IETE BBI3BAO K XKU3HU
PSJI CIEMATbHBIX ITOJIOKEHUI: SMaHIIUTTMPOBAaHHBIE IETH 00513aHbI OBUTN TTPH Ha-
CJIeIOBaHMY BHOCUTH B HACJEACTBEHHYIO Maccy Bce cBoe umylecTBo (collatio
bonorum emancipati), KOTOpoe ¥ MOCTYNaIO B pacrpe/eneHue MexIy BceMy Ha-
cleIHUKAaMU B COCTaBe HAC/IENCTBEHHON Macchl. TakuMm croco0oM yCTpaHsIach
HeCTIpaBeITMBOCTh, KOTOPYIO CO3/IaBajio ObI ypaBHEHME B HAC/ICICTBEHHBIX TpaBax
SMaHIMITMPOBAHHBIX JeTei, obnanareneil COOCTBEHHOTO MMYIIECTBA, C HEAMaH-
LIMITUPOBAHHBIMU, BECh MPOAYKT TPYAA U BCe MPUOOPETEHMSI KOTOPBIX MOCTYTAIN
MpM kKU3HU paterfamilias B cocTaB UMYIIIECTBA [TOCIENHETO, T. €. B COCTaB HACJEN-
CTBEHHOU MacCCBI.

B 10 xe Bpems mpu3BaHWE K HACJEIOBAaHWIO IMAHLMIUPOBAHHBIX ChIHOBEM
YXYILIATO TOJIOKEeHME JeTel 3TUX ChIHOBEH, OCTaBaBIIMXCS in patria potestate me-
Ja: TIoKa SMaHIUIMPOBAHHBIE HE HAC/IENOBaIM, BHYKW HaceaoaaTelisi ObUTM €ro
sui heredas, Tenepb MX yCTpaHsI OT HAcJAeOOBaHMS MX OTell, KaK Oosee OIu3Kuit
pozcTBeHHUK paterfamilias. Mexy TeM Tpya BHYKOB TaKXe COIEHCTBOBa 00pa3o-
BaHMIO MMYIIIECTBA ymepiuero. Beumy astoro FOnmuaH mpu mepecMoTpe 3aMKTa
BKJTIOUMJI TyZIa HOBOE ITOCTaHOBJIeHNe — nova clausula Iuliani i edictum de coni-



ungendis cum emancipate liberis, B ciuly KOTOpOro 3MaHIIUIIMPOBAHHEIN ChIH 00SI-
3aH ObUI pa3neNuTh CBOIO HAC/IEACTBEHHYIO OO TIOMOaM CO CBOMMU JETbMMU.

251. Unde legitimi. Bropoii paspsi, unde legitimi, npussiBajicst K HacnenOBa-
HUIO MPY OTCYTCTBMM JIMILI, TIPMHAJIEXKABIIMX B TIEPBOMY Paspsily, a Takke B CITy-
Yasx, KOrIa HUKTO W3 3THX JIUII He MCIIPOCKIJI bonorum possessio B YCTAHOBJICH-
HBIII cpoK. TakuMm 00pa3oM, B 3THX TOCICAHUX CIIydasX IMPETOPCKOE IpaBoO B
OTCTYIUICHHE OT LIMBIJILHOTO IIpaBa, JOIycKao successio ordinum. B paspsim unde
legitimi Bxomwm legitimi heredes, T.e. sui u agnati proximi, mpuyem sui IPU3bIBA-
JIUCh TAKUM 00pa3oM BO BTOPOIf pa3, HO yke 03 SMaHIIMIIMPOBAHHBIX IETEl, ITO
1 MOIJIO TIOCITY>KUTh TIOOYITUTETbHBIM MOTHBOM JIJISI TIDMHSTHSI MIMU HAaCJICICTBa, B
KOTOpoe sui He TMOXeNaTd BCTYIIUTh B KauecTBe bonorum poSsessor’oB TepBOro
paspsina. Ecim y Hacnemonarenst He ObUto sui heredes, HAcIeACTBO MEPEXOAMIO K
OIHUM arHaTaM.

252. Unde cognati. Tperuii paspsin, unde cognati, OOHMMaJ KPOBHBIX POJICT-
BEHHUKOB YMEPIIIETO IO TIOPSIKY CTEeTIeHel J0 IIecToi CTeNeHM BKITIOYUTETEHO
(13 cempMOil TONBKO sobrino ¥ sobrina nati, T.e.JeTH TPOIOPOOHBIX OpaTheB U Cec-
Tep). BcrenactBue KpoBHOTO poncTBa SUi MPU3LIBAIOTCS B 3TOM paspsiie B TPETHii
pa3, emancipati Bo Bropoii pa3, in adoptionem dati (maxe cocTos in patria potestate
YCBIHOBUTEJIST); OOKOBBIE KOTHATHI HACemyloT 0e3 OrpaHMYeHWU TIpaB KEHIIMH.
bmkaitinas cTeneHb poacTBa YCTpaHsieT JabHEMIIYI0, pOICTBEHHUKY OIHOM CTe-
TIEHU JEJISAT HACJENCTBO MOPOBHY.

B 310M paspsine netu, 3akoHHbIE M HE3aKOHHbIE, HACIEIYyIOT IOCIe MaTepy Tak
X€, KaK ¥ MaTh TI0CJIe AE€TEN.

253. Unde vir et uxor. YetBeptnoIii pa3psia, unde vir et Uxor: TPy OTCYTCTBUN
POICTBEHHUKOB TEPEUMCIEHHBIX Pa3psIoB K HAcleIOBaHUIO TPU3bIBACTCS Tepe-
SKMBUIMA CYTIPYT: MyX TIOC/IE XeHbI WIM XKeHa Mocie Myxa.

TakuM o6pa3zoM, IpeTopckas bonorum possessio, OTHaBas MPEANOYTCHUE ar-
HaTUYeCKOMY DOJICTBY, BIepBble TPU3HABala, OIHAKO, OCHOBAaHMEM HacjIenoBa-
HUS TakKe U KorHaTthdeckoe ponctBo. Kpome Toro, mperopckasi cucteMa Hache-
NOBaHWSI B TIPOTHUBOTIONIOKHOCTh ITMBIUIBPHOM, KaK YXe YKa3aHO, WMCXOmWIa W3
successio ordinum et graduum, T. e. U3 IMOCJIEIOBATELHOIO IIPU3BAHMUSI K HACJIe-
JIOBAaHUIO OMHUX CTereHel M pa3psiioB HACIETHUKOB 3a APYTUMHU.

§ 84. HacnepoBaHue ab intestato no npaBy lOcTuHmnaHa

254. ViMnepaTopcKoe 3aKOHOIATENILCTBO O HACJIenoBaHu 10 Hoseul IOcTu-
HMaHA. 3aKOHOIATEIBCTBO IIEPHONa MMIIEPUM ITPOJOJDKAIO0 TCHACHIIMU IIPETOp-
CKOTO TIpaBa: ITOCTCIICHHOE BBHITECHEHUE arHaTWYECKOIO POICTBA KOTHATHYCCKUM
B KauecTBEe OCHOBAaHWS HacjemoBaHWs. Psm senatusconsulta TipeBpaTiil B IIUBHITb-
HOE HAaClIeIOBaHME TIPEIOCTABISIONIYIOCS PaHee MPETOPOM bonorum possessio Ma-
TepU Moce AeTeil U aeTeil mocie Matepy. 3ateM ObUTM pacIlMpeHbI TIpaBa JeTeil Ha
HacJIeIoBaHUe TIOCTe PONCTBEHHMKOB C MaTepUHCKOI cTOpoHBI. Bce aTm Hacioe-
HUS Ha CTapble TIOCTAHOBJICHNS, BHOCS B HACJIENCTBEHHOE TIPaBO HEKOTOPHIC HO-
Bbl€ TEHICHIIMU, COOTBETCTBOBABIINE MHTEPECAM Pa3BUBABILEIOCS 000pOTa, B TO
K€ BpeMsI UPE3BBIYAHO YCIOXHSUIM U 3aIlyThIBAIM €ro.

255. Hacnenosanue no Hoe/uiaM FOctunuana. Hosesmnoit 118 (543 1.) u He-
CKOJIbKO M3MeHMBIIel ee HoBewton 127 (548 r.) KOctuHMaH ympocTuin cuctemy



HacJ/IeIoBaHusI 10 3aKOHY, IMOCTPOUB €r0 UCKITIOUMTEIbHO Ha KOTHATMYECKOM POJI-
CTBe.

ITo cucreme KOctHMaHa K HacaeqOBaHMIO MTPU3BIBAIOTCS YETHIPE paspsia Ha-
CJIETHUKOB.

(1) Iepesoiii pazpso COCTABISIIOT HUCXOMSIIME YMEPIIETO: CBIHOBbSI U JOYEPH,
BHYKM OT paHee yMeplIux aeTeil 1 T.0. B Tex ciyyvasix, Korma BHyKU HaclenoBaIn
BMECTE C JIETbMU, OHM BCE BMECTE TOIyYald OO0, KOTOPYIO TOMyYua Obl MX
YMEPIIUI poauTesb, U O e MOPOBHY MEXITY COOOI0.

(2) Bmopoiipaspso, npu3bIBaeMbIi K HACJICIOBAHUIO IIPY OTCYTCTBUU IIEPBOTO,
COCTOMT M3 OMIKAMIIMX TIO CTENeHW BOCXOMSIIMX POACTBEHHUKOB YMEpILIETO
(orem, MaTh, 1em, 6abKa), a TakKe ero IMOJTHOPOMHBIX OpaTheB 1 CECTEP U JAeTei pa-
Hee YMepIIMX MOJHOPOAHBIX OpaTheB U cecTep.

HacnenHvku 3Toro paspsia e[t HAClEACTBO MOPOBHY, OAHAKO, IETU paHee
YMepIIMX OpaTheB M CecTep MOJydyatoT MOJI0, KOTopasi MpuYrTanach Obl UX ymep-
ieMy poautento. Ecnu HacneaytoT oqHM BOCXOSIIME, TO HACEACTBO AEIUTCS in
lineas, oHa MOJOBUHA UIET BOCXOISIIIMM C OTIIOBCKOI CTOPOHBI, Ipyrasi — BOC-
XOJSIILIMM C MaTePUHCKOI CTOPOHBI.

(3) Tpemuii pa3pad, npu3bIBaeMbIi K HACJIETOBAHUIO TIPY OTCYTCTBUM IBYX IT€P-
BbIX, — 3TO HEIOJIHOPOIHBIC OpaThsi U CECTPHI, T. €. MPOUCXOISIIME OT OHOTIO C
YMEpILMM OTILIa, HO OT pa3HbIX MaTepeil Wik OT OJHOW MaTepu, HO OT Pa3HbIX OT-
1I0B, a TAKXe JIETV HETIOJIHOPOIHBIX OpaTheB M CEcTep, MOJydarolye 100, KOTO-
past mpuurTaIach Obl UX POAUTEITIO.

(4) Eciu Her HUKOTO U3 MEPEeYMCICHHBIX POJHBIX, HACJIENCTBO TMOJTYyYaloT OC-
TaJIbHblE OOKOBBIE POJCTBEHHUKH T10 TIOPSIIKY OJIM30CTH CTeTNeHei 6e3 BCSIKOro or-
pannueHud ad infinitum. Bimokaiiimas cTtereHb yCTpaHSIeT TaTbHENIIYIO; Bce IpH-
3BaHHBIC JEJISIT HACIEACTBO in capita.

O HacnenoBaHUM CYIPYroB HOBEJUIbI He yrioMuHatoT. [Ipeamnonarator, 4to oHO
TMPOJOIIKAIO PETYIMPOBAThCSI HOPMaMu MpeTopckoro mnpasa. [Ipu BeeneHHoii FOc-
TUHUAHOM CHCTEME 3TO O3HAyajlo, YTO TMEPEXMUBIIMI CYNpPYr HACASIOBaI TOJBKO
MPU OTCYTCTBUM KaKKX ObI TO HU ObLIO, IaXe CAMbIX OTHAJIEHHBIX OOKOBBIX POJCT-
BeHHMKOB. Ho mist Hemmyineit Brnosbl (uxor indotata) KOctiHuaH ycraHoBWI Tipa-
BWJIO: BIOBa, He MMeBLIas HU dos, HU parapherna, HacjienoBajia OMHOBPEMEHHO C
JIIOOBIM U3 HACJIEMHUKOB, ToyJyast 1/4 HacyiencTBa, U BO BCSIKOM Cilydyae He Oosiee
100 ¢yHTOB 30510TOM. Hacnemyst BMecTe cO CBOMMU I€TbMU OT OpakKa C yMEpIIuM,
OHa MoJy4yasia MPUYMTAIONIYIOCS €if 0o B y3y(dpyKTe.

Ipu orcyrcTBUM Kakux Obl TO HU ObLIO HACJETHWKOB, UMYLIECTBO YMEPILIETO
MPU3HABAJIOCh BBIMOPOUHBIM. BbhIMOpOYHOE MMyIIECTBO MOCTynayio K ¢ucky, a
MHOI/Ia K MOHACTBIPSIM, LIEPKBaM U T. II.
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HEOBXOIMMOE HACJIEIOBAHUME

§ 85. PazeuTtue orpaHuueHuii ceo6oabl
3aBelyaTesibHbIX pacnopsXXeHui

256. IlonsTue HeoOxomuMOro Hacjienopanuss. CBoOOIa 3aBelllaTe/IbHBIX pac-
TTOPSDKEHUIT MOXET CTOJNKHYTBCS ¢ MHTepecaMd CEMBbU HaCJIemONaTelNisT; MOXKET
TIPUTTH B TIPOTUBOPEYNE C BO33PEHUSIMHU TOCITONCTBYIOIIETO Kiacca Ha COLIMATLHO
1iesiecoo0pa3Hoe HasHayeHWe MMYILECTB Toce cMepTH Mx obnamareneit. Otcio-
Jla — MBbIC/Ib 00 OrpaHMYEHUH CBOOOJIbI 3aBEIIaHU, TPAKTUYECKUM BbIPXKEHUEM
KOTOPOU CITyKUT UHCTUTYT HEOOXOIMMOTO HACIIeIOBaHMSI.

[TpusHaB yxke B ApeBHeliIIee BpeMsl TIPUHIIUIT CBOOOIBI 3aBEIIaHMsI, PUMCKOe
MPaBo B TO XK€ BpeMsl CO3NAT0 U MHCTUTYT HEOOXOMMMOTO Hac/leNOBaHUSI.

257. Orpanngenyisi CBOGOIbI 3aBEIATE/ILHBIX PACTIOPSZKEHUIA B IPEBHENIIEM
pyMcKoM TipaBe. [IpeBHeliiiee orpaHnYeHne CBOOOIBI 3aBeIIaTeIbHBIX PacIIopsi-
JKeHMI 3aKTIoJaioch B TOM, 4TO sui heredes, KOTopble, KaK yXe CKa3aHO, U IIpU
>XKU3HU paterfamilias Mpu3HaBaIMCh Kak Obl OOLIMMU ¢ HUM COOCTBEHHMKAMU €ro
MMYILECTBA, JTOJDKHBI ObUTM OBITh WM Ha3HAYeHBI HACJEAHMKAMU WU JIUIIECHBI
HacJIeICTBA TIPSMBIM pacriopsbkeHrueM Hacnenonarend. Haciemomarenb HOJDKeH
ObLT Mx aut instituere aut exheredare. HasHaueHue MocTOPOHHETO HAC/IEHUKA IIPU
yMommyaHut o sui heredes He momyckanock. Filius familiae momkeH ObUT OBITH MC-
kmoueH nominatim: Titius filius meus exheres esto. OcTanbHble — I0YEpH, BHY-
K1 — MOIJIM ObITh UCKITFOUEHBI U 0011Iei (hpazoit — inter ceteros (Tait. 2. 127, 128).
Ecmu 5ti TpeboBaHMs He ObUTM COOMIONEHBI, 3aBelllaHne ObUTO HEeAeMCTBUTENBHO,
MOJTHOCTBIO WK 0TYacTh. OHO ObUTO HENEHCTBUTEIBHO MOTHOCTBIO, €ClTU praeteri-
tio, T.e. ymomyaHue, Kacanoch filius familiae. OHO ObLIO HEAEWCTBUTEILHO OTYAC-
TH, ey praeteritio ObUia JOMyIIEHA B OTHOLIEHUM KOTro-aubo 13 Apyrux sui here-
des: oOolIeHHBI yJacTBOBal B HAcAeJOBaHUM BMECTE€ C HacJeTHMKaMM,
Ha3HaAuYeHHBIMU B 3aBELIAHMM, TIOJTy4yas CBOIO 3aKOHHYIO 1010 (pars virilis), eciu
Ha3HAYeHHBI HACIEMHUK TaKKe MPUHAIJIEXa K YKMCIy SUi, ¥ TTOJIOBUHY HacJIe-
CTBa, €CITY HACNICAHUKOM OBbUTO Ha3HAUYeHO MTOCTOPOHHEE JIUTIO.

258. Orpannyennsi o mperopckomy npay. [1peTopcKuil SOMKT pacIlIMpUII 3TO
orpaHuyeHue; Mo MpeTopckoMy MpaBy MpsiMasi exheredatio TpeboBamach 1j1s1 Bcex
liberi, B ToM 4uCJIe 1 SMAHIIMITMPOBAHHBIX, MpUYeM I Beex liberi My»cKoro mo-
JIa JOoJDKHA ObUIA JeaThCs nominatim, mis >KeHIIWH AoITycKanoch exheredatio
inter ceteros. Ilpu HecoGmoneHMM 3THX TpaBw liberi momydamu bonorum posses-
¥ 7-132




Si0 B pa3Mepe CBOMX 3aKOHHBIX Jojeil. OqHaKko Te, KOTOphle ObLTN 3KCIrepeIrupo-
BaHbl MU praeteritio Apyrux, OCTaBaJIMCh IKCrepeinpoBaHHbIMHU.

Ilo 3akoHomarenscTBy KOcTHMaHa exheredatio, Tak ke, Kak u institutio here-
dis, Moryia ObITh COBEpIILIEHA B JIIOOBIX BBIPAXKEHUSIX, HO BCE HUCXOMSILINE TOJKHbI
ObUIM SKCrepeaupoBaThcs hominatim.

259. OosBarebHasn noad. CoOmoaeHe U3IOKEHHBIX TIPpaBWI He JaBajio, Of-
HaKoO, TApaHTUii MHTEPECOB HACJETHUKOB IO 3aKOHY B CMBICJIE TTOJTyUeHUsT KaKO-
Jm6o nonu B Hacnenctse. [1oaTomy, B KOHIIE pecITyOIuKY, KOTia yCTOM CEMbU 3Ha-
YUTEJIbHO OCIa0jIv, CcaelaHbl ObUTM TIEpBble 1Al B 3TOM HAMNpaBJICHUMU.
LleHTyMBUpabHBIN CyI, paccMaTpPUBABIIMiIA CIIOPHI O HACJENCTBAaX, MOXET OBbITh
TOJI BIMSTHUEM TPeYecKoi MPpaKTUKK, CTall CYUTATh 3aBelllaHUsl, B KOTOPBIX OJv-
Kailme poaCTBEHHUKU YCTPaHSIMCh OT HAcleJOBaHUM, XOTs Obl U myTeM (hop-
MaJIbHO MpaBUIbHOM exheredatio, cocTaBeHHBIMM B HE COBCEM 3[IpaBOM yMeE U,
CJIeoBaTeNIbHO, He MMEIOIIMMHU CUITbl. Takoe 3aBelliaHie Mpy3HaBaIoCh Hapyllia-
IOIMM €CTECTBEHHBIE POICTBEHHBIE OOS3aHHOCTM M HasbiBanoch inofficiosum.
BcenenctBue storo mcku o Hacienctse (petitio hereditatis) co cTopoHBI 00OMIEH-
HBIX HACJIEAHUKOB, YIOBJIETBOPSUTUCH, KaK eC/Ii Obl He ObLIIO BOBCE HAC/IETHUKOB,
Ha3HAYEHHBIX B 3aBEIIaHUU.

BBuny Toro, uro petitio hereditatis Morya GbIT NpeAbSIBIICHA TOJIBKO LIWBUIBHbI-
MU HaCJIETHUKAMMU, [Tl SMAHIIMTTUPOBAHHBIX IETEI YCTAaHABIMBAICS B TIEPUOI UM-
TIepyy IPYToi MOPSIOK: UM Pa3pellayioch XauoBaThesl MarucTpary extra ordinem Ha
ycTpaHeHHe UX OT HacienoBaHus. Co BpeMeHeM, Korjia LIEHTYMBUPAIbHBIM CylI OT-
maJ, a extraordinaria cognitio cTaja HOpMaJIbHOI (hOpPMOIT TPaKIAHCKOTO TIpoliecca,
Takas xajnoba — querela inofficiosi testamenti crasa eTMHCTBEHHBIM CPEICTBOM 3a-
LIMTHl UHTEPECOB OMKaiimx HacnenqHUKoB. [locTeneHHO OHO TIPHUOOpeNo Takue
ocHOBHBIe 4yepThl: querela inofficiosi testamenti MoIvia MpeabSIBISATECS HUCXOMSIIIM-
MU U BOCXOASIIMMMU 3aBeIIaTesIsi, a TAKXKe ero OpaTbsMU WM CeCTpaMH, eCiid UM
ObU1a IpearouTeHa persona turpis (1. 127). JIst Toro, 4toObl 3aBelllaHre He MOIJIO
OBITh OIIOPOYEHO, KAKIOMY M3 HEOOXOMUMBIX HACIIETHUKOB TOJIKHO OBLIO OBITH OC-
TaBJICHO He MeHee 1/4 Toro, UTo eMy MPUYUTAIOCh Obl TIPU HAC/IEIOBAHUU TI0 3aKO0-
Hy. OT1a pois, portio debita MoIvia OBITH OCTaBI€HA HEe TOJBKO IyTeM Ha3HAYEHMS
HaCJIETHUKOM B Heil, HO U TyTeM YCTaHOBJICHUSI JieraTa.

Ecmu portio debita He 6bITa Ha3HAYeHa, TO OOOMICHHBI HACIEOTHUK MOT Tpe-
0oBaTh BBIIAYM €My HE 3TOM portio, a TOro, Yro MPUYUTAIOCH OBl 00OKICHHOMY
MpY HacJieIoBaHUU 10 3aKoHy. KOcTtuHMaH B HoBeJie 18 moBBICHIT pa3Mep portio
debita no 1/2 mosv, KoTopasi 1O 3aKOHY MPUYMTATIACH Obl KaXkIOMYy TaHHOMY Ha-
CJIEIHUKY, €CJIM 3Ta J0Jis OblTa MeHblle 1/4 Bcero HacnencTsa, v ao 1/3, ecnu sra
nonst Obita Gosbiie. KpoMe Toro, ObUI0 yCTAHOBIEHO, YTO TOJIBKO TOJTHOE yCTpa-
HEHME HEeoOXOIMMOTro HacJeTHUKA OT HaCJeJOBaHWS BJIEKJIO 3a COOOI ITPaBO
npenbsiBUTE querela inofficiosi testamenti; ecam Xe ocTaBIeHHOE HACIETHUKY
MIMYIIIECTBO OBLIO MEHBIIE ero portio debita, To HacIeAHUK MMeEN TOJBKO IIPaBO
TpeOOBaTh IOIOJIHEHHUSI €T0 JOJIM 10 pa3MepoB portio debita, HO He YHUUITOXEHUS
3aBellaHus.



§ 86. Heobxogumoe HacnepgoBaHue B nNpaee KOcTMHMaHa

260. BBumy CI0XHOCTH TpaBWI O HEOOXOODMMOM HaciemoBanuu, KOCTMHUaH
clenal NONbITKY MX ynpoctutk. CortacHo Hosewte 118 HeoGxomuMbIMU Hacie-
HUKaMU CTalid TMPU3HABAThCS BOCXOMSIIME W HUCXoAsinue; portio debita moria
TPEAOCTABMSATHCS OTUM HEOOXOAMMBIM HACJeAHWKAM B J1t000il dhopme, XOTs Obl,
Hamnpumep, U B (popme JapeHust Mpu XKu3Hu Hacnenonaress. OqHaKo B KaKOW-Jv-
00 yacTu portio debita oHM JOJDKHBI ObUTM Ha3HAYaTbCsl HACAEAHUKAMU. DTO ObLT
honor institutionis, KOTOpbIit MOT, OIHAKO, TPUHECTH HEOOXOMMMOMY HACIIETHUKY
U CYIIECTBEHHYIO MMYILECTBEHHYIO BBITOIy B CJy4asx, Korja JEHCTBOBAIO ius
adcrescendi (1. 265). Exheredatio u nuieHue portio debita Mo MMeTh MECTO
JIMIIb 10 OCHOBAHUsIM, TOYHO IEPECUYUCIICHHBIM B 3aKOHC KakK I BOCXOIALIUNX,
TaK U JJIs1 HUCXOMSIIMX.
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ITPUHATHUE HACJIEICTBA

§87.MpuHatneHacnencrTea

261. MowmenT npunsiiusi HacsieacTBa. HacienoBaHue ecTb MPeeMCTBO B UMY-
ILIECTBEHHBIX TIpaBax M O0SI3aHHOCTSX HacJeaoaaTesisi, KpoMe TeX, KOTopble (Kak
ususfructus, 1mTpadHbIe UCKM U3 IEIUKTOB U HEKOTOPBIE APYTHE) CUUTAIOTCS He-
Pa3pbIBHO CBSI3aHHBIMU C AMYHOCTBIO TOTO, [1s1 KOTO OHM BO3HUKIIU.

MoMeHT, Koraa MpeeMCTBO MPU3HABAJIOCh YCTAHOBIEHHBIM, U TIOPSIIOK 3TOTO
YCTaHOBJIEHUsI ObUTM B PUMCKOM TpaBe HEOAMHAKOBbI ISl pa3HbIX KaTeropuii Ha-
CJIETHUKOB.

st sui heredes 1 Ha3HAYEHHBIX HACJAEIHUKAMMU I10 3aBelLIaHUIO pabOB HacCJIe-
Jofatesisi MOMEHT OTKpbITHUs Hacenctsa delatio hereditatis Obl1 1 MOMEHTOM BO3-
HUKHOBEHUSI TIpeeMcTBa. boJsee Toro, mo nuBUiIbLHOMY TpaBy HU sui heredes, Hu
pabbl He MMeNIM TpaBa OTKA3aThCsl OT OTKPBIBILIETOCS JUIsi HUX HachaenctBa. OHM
obtn heredes sui et necessarii. [l sui 3T0 0OBSICHSUIOCH TEM, YTO OHU, KaK yXe
yKa3aHO, He CTOJIbKO HAC/IeJ0BaJIM, MO B3IJISAY PUMJISIH, CKOJIbKO BCTYMAIU B YII-
paBjieHUe CBOMM MMYILIECTBOM. JIJist paboB 3TO ObLIO CIENCTBUEM UX OOLIETO Mpa-
BOBOTO TMOJIOXEHUS: Ha3HAYEHUE HACJIEJHUKOM O3Havyalo U OCBOOOXIEHUE pada,
HO OCBOOOXIEHHE C BO3TOXKEHHEM Ha paba, 1Mo BoJjie TOCTIOAMHA, TIOJOXKEHUS Ha-
CJIeTHUKA.

IloHsiTHO, 4YTO Takoe O0si3aTeTbHOE HAC/EAOBaHME ObUIO BeCbMa OOpEMEHM-
TeJIbHO IS HaclleHWKa B CIydasiX, KOTJa HacJeACTBO ObUIO MepeodpeMeHEeHO
JOJITaMU, 3a KOTOpblE HACTEIHUK, B CHJTy PUMCKOI KOHLEMINNA YHUBEPCATBHOTO
TpeeMCTBa, OTBeYal He TOJILKO UMYIIIECTBOM HAC/IENCTBEHHON MacChl, HO Y CBOMM
UMYILECTBOM. BBuUay 3TOoro mperop mpenoctaBisul sui heredes Tak HasbiBagMoe
beneficium abstinendi, B ciTy KOTOPOro OH OTKa3bIBAJI B MCKE MTPOTUB LIMBUIBHBIX
HacJeTHUKOB, (haKTMUECKM HE OCYIIECTBISIBIIMX CBOETO TIpaBa HACJIEIOBaHUS, U
npeyiarag bonorum possessio Caeaylolieil 3a HUMKA KaTeropuy HacleTHUKOB, a
€C/IM He HaXOOWJIOCh XKeNaloluX, OObsIBISUT KOHKYPC HaJl UMYILLIECTBOM Hacjeno-
Jiatenist 1Uisl YIOBJIETBOPEHUSI €0 KPEUTOPOB.

Bce octanbHble HacmemHUKY ObUTH extranei heredes, AJ1s1 KOTOPBIX OTKPBITUE HA-
CJIEICTBA O3HAYAIO JIMILIL BOBHMKHOBEHME TpaBa Ha MpUHSATUE HacnencTsa (aditio
Wi acquisitio hereditatis), KoToporo oHM Mo M He ocyliecTBUTb. OHM ObUTH
heredes voluntarii (100pOBOJIbHEIE).



262. Cnoco0bl npuHsTHst HacaencTsa. [IpuHATHE HAacleACTBA TIePBOHAYAIBHO
OCYIIECTBIISIOCH IyTeM 0C000ro TOP:KECTBEHHOIO aKTa, Cretio (0T KOTOPOro OTKa-
3aJ10Ch 3aKOHOATebCTBO KOCTMHMAHA); BIIOCIENCTBIU OBLIO JOCTAaTOYHO HE(op-
MAaJIbHOTO BOJEU3BSIBICHUS O TIPUHATUM WM (BaKTUYECKOM BCTYIUIEHWM B JeNa
HacsieactBa (pro herede gestio). Cpoka ajis IpUHATUS HACJIEACTBA IMBUILHOE TTpa-
BO He ycTaHaBnuBano. Ho kpemutophl Hacienofarensi, 3aMHTEPECOBAHHbIE B CKO-
peiilieM yIoBIeTBOPEHUH UX TpeOOBaHMIA, MOIJIM MOCPEACTBOM interrogatio in iure
noTpe0oBaTh OT HACTEMHUKA OTBETa, an heres sit, T. €. MPUHUMAET JIX OH HaCJIeM-
ctBo. [Tocsie 3TOro HaciaeqHUKY MO ero Mpoch0e MOT ObITh HA3HAYEH CYIOM CPOK
IS pelieHusT BOTpoca 0 MPUHATUM HaclencTsa, spatium deliberandi, mocne ucre-
YeHMs KOTOPOTo HACIEIHUK, He TaBIIMI OTBeTa, cunTaics: no KOctuHuana — or-
KazaBIIMMCH, a B TpaBe KOcTMHMaHa — MPUHSABIIMM HACIEICTBO.

[ToHsATHO, YTO MpaBuIa 00 ABBTOMATUYECKOM MPHOOPETCHUM HACJIENCTBA HEKO-
TOPBIMU M3 LIMBUJIBHBIX HACJIEAHMKOB ObUTM HETMPUMEHMMBI K bonorum possessio;
OHa JOJDXKHA Oblja OBITh UCIIPOIIEHA U IIPUTOM B YCTAHOBJICHHBIN CPOK: HUCXOS-
MM ¥ BOCXOISIINM IaBaJCs CPOK B OIMH IO CO AHSI OTKPHITHSI HACIEACTBA, OC-
TalbHBIM HacJeTHUKaM — B CTO AHei. [Ipu mpomycke 3Toro cpoka HacleaHUKOM,
MIPU3BAHHBIM B MOMEHT OTKPBITHSI HACJIeACTBa, bonorum possessio MpemoCcTaBis-
JIach CIeoyIoNnieMy HacJAeIHUKY B IopsimKe successio ordinum et graduum.

263. JIexauee HacaenacTso (hereditas iacens). M3 ckazaHHOro SICHO, YTO 3a MC-
KJTIOYEHUEM CITydaeB HacienoBaHus sui heredes U paboB Mexmy MomeHTamu dela-
tio hereditatis 1 acquisitio hereditatis MoIIo IpoMTH HEKOTOPOE ¥ MHOTIA HeMaioe
BpEMS.

B sTOT npomexXyToK BpeMeHM HacledCcTBO jJexano, hereditas iacet U cumMTanoch
10 KOHIIENIIMHU IPEBHEHINEro IIpaBa 0e3X03giMHBIM MMYILECTBOM, KOTOPOE JI000¢
JIUIIO MOTJIO TIPUOOPECTH, TIPOBIAIeB UM B TeUeHME Toia. B mepron ummepun 310
MpUOOpETeHNE HACIEACTBA 110 JaBHOCTU OBLIO YIIPa3IHEHO, a PacXUIICHHE Ha-
cleacTBa ObUIO IIPU3HAHO MPECTYILICHUEM.

§ 88. HacnepcTBeHHas TpaHCcMUccua

264. Tlonsire TpancvMuccnn. B TO ke BpeMst MOCTENIEHHO CIOXKMIICS WHCTUTYT
HACJIEICTBEHHOM TpaHCMMCCUU, transmissio delationis, T.e. mepexop IpaBa IIpu-
HSITh HACJIEACTBO K HACeHMKAM JM1a IPU3BAHHOTO K HACeIOBaHUIO, HO HE yC-
TIEBIIIETO IO CBOEH cMepTH ocymecTBUTH aditio hereditatis.

[To npeBHeiilieMy LMBUIBHOMY TpaBy HACIEACTBEHHAs TpaHCMUCCHs Oblia
HEBO3MOXHA: €C/IM MTPU3BAHHBII K HAC/IELOBAHUIO HACJIENHUK 10 3aKOHY HE TIpU-
HUMaJl Haclle[cTBa, OHO MPM3HABAIOCh Oecxo3siiHbIM. [lo mpeTopckomy mpaBy
bonorum possessio mpeiaraiach B TaKOM Ciydae JadbHeHInuM HacieqHukam. Ec-
JIM Xe HacJeaCTBA He MPUHMMAJ IO CBOEH CMEPTU HACJEIHUK IO 3aBELIaHUIO, TO
OTKPBIBAJIOCH HAC/IENOBAaHNE HO 3aKOHY. TakuM 00pa3oM, IpaBo MPUHATH HACHIe-
CTBO paccMaTpUBATIOCh Kak AMYHOE MPaBO HaceHUKA, He Mepexojsiiee K ero Ha-
CIIETHUKAM.

W3 3Toro 06111ero MoJoXeHUs CTalM, OOHAKO, MOCTETNIEHHO A0MYCKaTh UCKITIO-
yeHus. [IpeTop momycTui, yto eciau HaclemHUK yMep, He YcreB 0e3 CBOel BUHBI
MPUHATH HACNEACTBO, TO TIO PacCleNoBaHUM Meja (cognita causa) ero HacJemHH-
KaM B MOpsAKe restitutio in integrum MOXeT OBITh MPEIOCTABICHO IIPABO MPUHSTH



HacnenctBo. B nmpase FOcTuHMaHa 3To nmpaBuio 0000IIEHO: eClId CMepPTh HAC/Ied-
HMKa TOCJIeIoBala B TeYEHWE Tojla CO THSI, KOT/a OH y3Hal 00 OTKPLITUM ISl He-
r0 HACJIEJCTBA, WM B TeUeHHE MCIPOIIeHHOro UM spatium deliberandi, To mpaBo
TIPUHATH HACNIEACTBO CUMTAETCS TIEPEIIEIIIM K €ro HacIeMHUKaM, KOTOpbIe U MO-
IYT OCYIIECTBUTb 3TO MPABO B TEUEHUE CPOKA €Ille OCTAIOILErocs], B CUIy OOIIMX
MpaBUJI, Ha TPUHSITHE HACJIEACTBA.

265. Ius accrescendi. B tex ciydasix, Korma BCIEACTBUE CMEPTH 10 NPUHSITUS
HacJIeICTBA WM BCJIEACTBHE OTKa3a OT HAC/EeNCTBA OTMamal OMWH U3 HECKOJIBKUX
HACJISAHUKOB U €CJIM TPUTOM He ObLTO TPAHCMUCCHM, IOJISI OTTIABLIETO HACIeTHU-
Ka MnpupacTaja K J0JsIM OCTAIbHBIX, pacnpenessiach MEXIy HUMU MOpoBHY. Tax,
€CJTV U3 IBYX HACJIEMHMKOB TI0 3aBEIaHMIO OMUH yMUpaJl, He TIPUHSB HACJIEACTBA U
HE OCTaBUB CaM HacJIEAHUKOB, TO €r0 J0JIsl B CUJTy TIpaBuJjia nemo pro parte testatus,
pro parte intestatus decedere potest, rmepexonwia He K HacJeOTHUKAM HacJiemoaaTe-
JIST TI0 3aKOHY, a K IPYTOMY HacJIeAHUKY IO 3aBellaHuio. TOYHO TaK Xe B CTydae OT-
TaIeHUS TOCjIe OTKPHITUS HAC/IEACTBA OMHOTO U3 HACJIEAHUKOB 110 3aKOHY, €T0 J0-
JIS1 pacTripeessyiach MeXIy OCTaTbHBIMU. DTO Ha3bIBaJoCh ius accrescendi.

§ 89. NMpaBoBbie NnocneacTeuda NPUHATUSA HaceacTea

Ecmu HactemHUK TIpHUMAN HACTIEACTBO, OH CTAHOBWJICS TIPEEMHUKOM HacJie-
JIOMATeNsT BO 3CEX TpaBaxX M OOSI3aHHOCTSIX, KPOME CTPOTO JIMYHBIX, TIpUYeM Ha-
CJIENCTBEHHAsT Macca CIMBAIach ¢ UMYLIECTBOM Hac/leMHUKA B OJHO LIEJIOe.

266. Beneficium separationis. D1o cnusiHue MOIJIO ObITh HEBBITOTHO Pa3HbIM
nvuaM. Ecnu HacenHMK ObUT 00peMeHeH JoJIraMu, TO CJIMSIHUE ObLIO HEBBITOIHO
KpeIUTOpaM HacleonaTesNsi, KOTOpble JOKHBI OBUTM TIPY YIOBJIETBOPEHUM WX
TIPETEeH3UI TepIeTh KOHKYPEHIIMIO KPeAUTOPOB HacAeqHUKA. B Bumy atoro mpetop
CTaJT TIPEIOCTABIISITH KPEMMTOpaM 0co0yto JIbroTy — beneficium separationis, B cu-
JIy KOTOPOTO HACJIEJICTBEHHASI Macca CJIMBAJIaCch ¢ UMYIIIECTBOM HacCJIeMHUKA JIVIITh
TIOCJIE TOTO, KaK U3 Hee OymyT MOKPBITHl TIPETCH3NH KPeIUTOPOB HACTENOaTeIsl.

Ecnu nonramu 6bU10 00peMeHEHO HaCIeACTBO, TO CIIUSIHYE MOIJIO ObITh HEBBI-
TOIHO KpeauTtopaM HacieqHuka. OmHAaKO UM IpeTop He AaBai beneficium separa-
tionis, 10O JOIDKHUKY BOOOILIE HE BOCIIPEIAETCS JIeJiaTh HOBbIE OJITA U TEM YXY/I-
TIaTh TIOJIOKEHUE KPESIUTOPOB.

267. Beneficium inventarii. HakoHe1l, HEOOXOIMMOCTb OTBEYaTh CBOMM UMY~
IIECTBOM TIO JIOJraM HacjeaoJaTesisi MOXeT ObITb HEBBITOMHA JUIs HaCJIeTHUKA.
st Hero, ToCie psima TIPEAIIECTBYIONIMX MEPOTIPUSITUI, Takke ObLTa BBeIeHa
KOcruamnanom nerora — beneficium inventarii: HacjeTHMK, HAYABILWIL B TEUEHME
TPUALIATHA THEHN CO THS OTKPBITUSI HACJIENCTBA B MPUCYTCTBUM HOTapUyca U CBUIE-
TeJiell cocTaBeHWe ONMMCHU HacJeACTBEHHOTO MMYIIECTBA U OKOHUMBIIMI €€ CO-
CTaB/IEHUE B CJIEAYIOLIME ILECTHAECST JAHEH, OTBeYal IO NOoJraM HacjeqoaaTess
TOJILKO B TpefiesiaXx OMMMCaHHOTO HacliencTsa (intra vires hereditatis).

268. Ucku. J1ns1 3aiuUThl CBOMX MpaB MBUIBHOMY HACJIEIHUKY JaBajics OCO-
Oblit UCK: petitio hereditatis — mck 06 ucTpebOBaHMM BCeil HACTEACTBEHHOM MAcCChl
LIEJIMKOM, BO MHOTOM HarmoMHUHaBiIuMii rei vindicatio. [lperopckoMmy HacnemHUKY
nmasaicst interdictum quorum bonorum T BBoJa BO BiIaieHVEe BXOAMBIIMMU B CO-
CTaB HaCJIEICTBA BelllaMu, a To3nHee hereditatis petitio possessoria, KoTopasi pac-
MPOCTpaHsIaCh KakK Ha BellW, TaK U Ha TpeOOBaHUe Hac/eoaTes, U C MepexoaoM



K 9KCTpaopAHAPHOMY TIpOLIeCcCy CMach ¢ petitio hereditatis LMBUIBHOTO Hace-
HUKa, B TO BpeMs Kak interdictum quorum bonorum cTa CIy>kKUTh CPEICTBOM CKO-
peiiiero mosydyeHus: BpeMEHHOTO BJIaieHUs] HACJIEACTBEHHBIMU BEIllaMMU.

269. IlocaencTeusi NPUHATYAS NP MHOKECTBEHHOCTH HACJIETHUKOB. [1py1 MHO-
>KECTBEHHOCTH HACJIETHUKOB OHU CTAHOBWJIMCh COOCTBEHHUKAMMU Belllei, IPUHA-
JIeXaBILMX Ha TpaBe COOCTBEHHOCTM HACJENONaTeNto, KaXIblii B pa3Mepe CBOeH
HaCJIeZICTBEHHOM Mo, TpeGoBaHUsT M AOJTH, TIPEAMET KOTOPBIX ObLT ACIUM, pac-
TMaNaJIMCh Ha COOTBETCTBEHHBIE 0. TpeOoBaHUs 1 OJITU HEIeIMMbIE CO3aBaIN
CoNMIapHbIe TIpaBa U COMMIAPHYIO OTBETCTBEHHOCTh HACTIEAHUKOB.

270. Collatio. MHOXeCTBEHHOCTh HACJICTHUKOB OOYCIIOBIMBAJIAa B HEKOTOPBIX
cayyasix Takke U collatio bonorum, T. €. 00s13aHHOCTb TIPUCOSIUHUTD K HACIIEICT-
BEHHOI Macce HEKOTOpbIe BUIbI MMYIIIECTBA CAMUX HACJIEMHUKOB. Bbiilie yxe ro-
BopwIoch 0 collatio bonorum emancipati (11.250). Takast xe collatio ycraHoBIIeHa
B OTHOLIeHUU dos, TIOJYYEHHOI 104Yephio, KOTOpas 3aTeM HacliefoBaia B UMYIle-
CTBe OTILIa BMecTe ¢ OpaThsiMu U cecTpamu (collatio dotis). B mepuon ummnepuu psi-
JIOM 3aKOHOB ObLIa YCTaHOBJIEHa 0011[ast 00sI3aHHOCTb HUCXOSIIIUX TIPY HACJIe10-
BaHMM TIOCJ€ BOCXOMSAIIMX BHOCUTH B COCTAB HACJEACTBEHHOW MacChl BCe
WMYIIECTBO, TMOMY4YeHHOe OT Hacienoaatens B Buzme dos, donatio propter nuptias
WU JUISI CAMOCTOSITEJTBHOTO YCTPOWCTBA, MOIYYeHUs! TOJDKHOCTUA U T. T. DTO ObUia
TakK Ha3biBaeMasi collatio HUCXOISIIIMX.
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§ 90. MNoHaTue n BUAbI neratos

271. Tlonstrue nerara. Boine yxxe ObU10 YKa3aHO, YTO Hapsioy ¢ HA3HAYEHUEM
HacJleMHUKA B 3aBeIlaHUM MOIJIM CONEPKAThCSl OTKA3bl: PACIIOPSIKEHUsI O BbITave
HaCJIEAHUKOM M3BECTHBIX CyMM WM Belled orpeneseHHbIM JUIaM, O BBITOJHE-
HUW HaCJIEMHUKOM ONpe/eTeHHbIX ACHCTBUI B MOJb3Y TPETbUX ML, TakuM obpa-
30M, CO3IAaBaIOCh CHHTYJISIPHOE TIPEEMCTBO, T. €. TIPEEMCTBO B OTAC/IbHBIX TIpaBax
Hacjenonaresisi 0e3 BO3JIOXKEHNUST Ha IIPeeMHUKA KaKiX Obl TO HU OBUIO 00sS3aHHO-
creil. OTKa3 neicTBUTENIEH, TONMBKO €CJTM HACAEACTBEHHBIE OJTU MOKPBITHI.

JpeBHetiiei ¢opMoii 0TKa30B ObUIM TaK Ha3bIBaeéMbIe JeraTtel. B crapom 1u-
BWIBLHOM TIpaBe Jieratbl ObLIM MOMYMHEHBbI LieJoMy psimy (opMajbHOCTEH: OHM
MOIJIM OBITh YCTAHOBJIEHBI TOJILKO B 3aBELIaHUM; UCTIOJTHEHHWE UX BO3JIAraioch Ha
Ha3HAYEeHHOTO B 3aBeIlaHWM HACJeIHWKA. BO3IOXUTL JieraThl Ha HacitemHuka ad
intestato ObLJIO HEBO3MOXHO, 100 3aBelllaHKe ObUIO HeaelcTBUTENIbHO 6e3 heredis
institutio.

272. Bunpl JieratoB. JleraT 1oskeH ObUT ObITh YCTAHOBJICH B OMHOM U3 OIpee-
JIEHHBIX YeThbpex (HopM, Kaxkaasi U3 KOTOPBIX Co3laBajia U 0co00e MPaBOBOE MOJIO-
JKEHUe Jieratapusi:

(1) Legatum per vindicationem, KOTOpbIii ycTaHABIMBAJICS OOBIKHOBEHHO CJIO-
Bamu «do, lego», Hanp.: «Lucio Titio hominem Stichum do, lego». B Takoii popme
YCTaHABIMBAJIOCH B TOJIB3Y JIeratapusi MpaBo COOCTBEHHOCTH Ha OMpPEAEIECHHYIO
BeIllb WJIM CEPBUTYT, KOTOPbIE BOSHUKAIN JJIs JIeraTapysi HEIOCPEICTBEHHO B MO-
MEHT TIPUHSATUST HACJIENCTBA HACJEAHUKOM, TaK 4TO JieraTapuii MOT HeMeIJIeHHO
MpeabsiBUTH rei vindicatio (Ipy ycTaHOBIEHUU CepBUTYTa — actio confessoria), oT-
Kylla ¥ Ha3BaHUe Jierata.

(2) Legatum per damnationem, koTopblil ycTaHaBiuBajIcs cioBamu: «Heres
meus Lucio Titio centum dare damnas esto» ¥ Bozjiarail Ha HacjeIHUKa 00s3aH-
HOCTh MCTIOJTHUTB TO, YTO OBUIO OTKa3aHoO. JleraTapuii MOT OCYyIIIECTBUTh CBOE Ipa-
BO TpY TMOMOLIM manus iniectio, mo3aHee Mpu MOMOLIM actio ex testamento.

(3) Legatum sinendi modo, moBuIuMoMy, pa3HOBUIHOCTS legatum per damna-
tionem: HacJIeAHWK 00s13aH ObUT HEe MEIIATh JIETATAPHIO B3ATh TO, UTO MOCIECTHEMY
ObLIO OTKA3aHO.

(4) Legatum per praeceptionem, nprpona KOTOpPOTro He sicHa, HO KOTOpbIii ya-
11Ie BCETO CUMTAIOT pa3HOBUIHOCTHIO legatum per vindicationem.



B umneparopckoe Bpemsi (hopMann3M YCTAHOBJIEHUS JIETaTOB ObLT OCJIa0JIEH.
Senatusconsultum Neronianum (I B. H. 3.) yCTaHOBWJI, YTO B CJTyJae OIIMOKM B BbI-
Gope dopmel Jierat Oymer uMeth cuty legatum per damnationem. Hakower, moce
TOTO, KaK OTIaIM YCTAHOBJEHHbIE BbIpaxkeHUsI 111 institutio heredis, ObLM OTMe-
HEHBI U TIepeYrCIeHHbIE BbIllle (DOPMbI YCTAHOBJICHHS JIETaToOB.

§91. dupenkomuccsl

273. IonsaTue puaenkommcca. B nieprion nMIiepum CIOXWIUCh U Apyrue ¢hop-
MbI 0TKa30B — fideicommissa. OHM pa3BUIMCh N3 HEHOPMAJIBHBIX CJIOBECHBIX WU
MMMCbMEHHBIX TIPOChO, C KOTOPHIMU Hac/ienonaTe/lb HEPEeIKO B CaMblii MOMEHT
CMepTH, 00pallaicsl K HACAeIHUKY, BBIMOIHUTh YTO-IMOO0 WM BbIIATh YTO-HUOYIb
KakoMy-HUOyb Jnity. [lepBoHaYaIbHO TaKWe TPOCKOBI HEe MMETH IOPHIMYECKOM
CWJIBI, HacJTeoaTelb o0paImaics ToMbKo K fides, T. . yecTw HacnemHUKa, HO CO
BpeMeH ABIYCTa JIMLI0, KOTOPOMY UTO-JIM00 ObUIO O0TKa3aHO B (popMe Takoro fide-
icommissum, MOJy4alo MPaBO B SKCTPAOPAMHAPHOM TIOpSIIKE MpeabsIBIsTh fide-
icommissi persecutio, KoTopasi B faJbHEMIIIEM, C YCTAHOBIEHUEM 3KCTPaOpIMHAD-
HOTO TIpoliecca, IOYTH CIIVIIACh C actio testamenti.

274. Jleratol u pumenkomucesl. OrIeKOMUCC UME PSiT 3HAUNUTETbHBIX TTpe-
MIMYIIIECTB IO CPABHEHMUIO C JIETATOM: OH MOT OBITh BO3JIOKEH M Ha HaCJIeHUKA TT0
3aKOHY, MOT OBITh YCTAHOBJICH 1 paHee U TIO3:Ke 3aBEIaHus, B KAUeCTBE TTPUIIOXKe-
Hus K HeMmy. Hukakoit 06s13aTesibHOI (pOopMBI IJIs1 HETO MepBOHAYAILHO HE OBLIO.
Yanie Bcero oH ycraHaiaMBajics: pu nomouu codicillus, micbMa Ha UMsT Hacen-
Huka. Clausula codicillaris Hepenko BKiIoYanach 1 B 3aBelllaHUE Ha CTyJail ero He-
JEUCTBUTETEHOCTU TI0 TIPUUYMHE (DOPMATBHBIX IMOTPENTHOCTEl; HACAEAHUK TT0 3a-
KOHY TPU3BIBAJIICS PacCMaTpuBaTh 3aBelllaHhe, KakK OOpallleHHBbIH K HeMy
KOOWLIWJLIL.

BBumy Toro, 4rto jeratbl U (UISMKOMUCCHI MOCTENEHHO COMMXKATUCh KakK B
(opme, Tak ¥ B MaTepUATBbHBIX YCIIOBHSX IEWCTBUTENbHOCTH, FOCcTHHMAH 00beay-
HWJI X YKa30M 529 T., yCTAaHOBMB, YTO BCAKMIA JIeTaT, Kak U BCIKUIN (DUICKOMUCC
CO3MaeT ISt JIIa, B MOJIb3y KOTOPOTO OH YCTaHOBJIEH, 00s13aTeIbcTBEHHOE Tpebo-
BaHWe K HacleJHMKY, O0OecreyeHHOe 3aKOHHOW MIOTeKOW Ha HacleACTBEHHOE
uMyIecTBo. Ecm ObITa OTKazaHa oIpeleieHHas MpUHAUIeKaBIIas Hacenonare-
JII0 Belllb, OHA MOTIJIa OBITh BUHIWIIMPOBAHA JieTaTapreM Wi (pumer KOMUCCapoM.
Hpyroii yka3 FOctrHuaHa 531 I. OKOHYATEIbHO MONTBEPOWI CIAUSHUE JIETaTOB U
(unenkomuccoB. B To xke BpeMmsi, BBUIY TOTO, YTO KOAWIIWLI CTAT YaCTO 3aMEHSITh
3aBemanue, FOCTMHMAH MOMYMHII €T0 HEKOTOPBIM TpeGOBaHUSIM (DOPMBI: OH JIOJT-
3KeH OBbUT COBEPIIAThCS B TIPUCYTCTBUU TISITU CBUICTENEH.

275. YauBepcamshbiii hunenkomuice. B hopme dunernkomucca 66010 BO3MOXKHO
oTKa3aThb M Bct HacnenctBo. Takoit fideicommissum hereditatis (yHMBepCaTbHBIN
(unenKoMIIce) 3aKMoYaicsl B TOM, YTO Ha (IIyIIMapyst BO3Iaraiach 00sI3aHHOCTh
TiepesiaTh IPYToMy JIUITY, (DUIEMKOMICCAPHIO, BCE HACNENCTBO, W €C/I TIepBOHA-
YaJIbHO OTBETCTBEHHBIM Tepell KpeAWTOpaMU Haclefonaresisi ocTaBaics Gumyua-
PMii, TO IOCTETIEHHO W 9TO0 U3MEHWJIOCH: Mocie restututio hereditatis, T. €. 3asiBiIeHMSI
umyrmapust 0 ToM, 9TO OH TIepeiaeT HacaencTBO (hrmernKoMuccapmio, pumynmapuit
COXpaHSUT TOJIBKO 3BaHWE HACTIEHMKA, a BCe TIpaBa W OOS3aHHOCTU HACINEeONATENsI
TIepexonuIM Ha unenkoMuccapus. EMy 1 MpoTHB HEro NpenoCcTaBiIsiCh COOTBET-



CTBYIOILIE MCKM B KadecTBe actiones in factum. /Ing Toro e, 4yto0bl GhumyLmapmii
OTKA30M OT HACJIE[ICTBA He Mapajv30Bal U mpas GUAeNKoMUCCapHs, Ha Gpumenko-
MIICC, C OITHOI CTOPOHBI, ObIIa pacipocTpaHeHa quarta Falcidia (1. 278), a ¢ apyroii
CTOPOHBI, (PUIyLMAPUIA MOT OBITE extra Ordinem MpuHyXIEH K NPUHATUIO HACTE-
CTBa, IPUYEM OH TepsiI IpaBo Ha quarta Falcidia.

§ 92. OrpaHuuyeHus cBoGOAbl HA3HAYEHUS NieraToB
1 pnaenKoMUCCOB

276. Ocnoanuie orpanumdenmii. [TOHATHO, YTO ecnM MoJHAs cBOOOMA 3aBella-
HUS HapyIllaeT MHTEPEChl HACIGAHUKOB 10 3aKOHY, BCJIEACTBHE Yero M BO3HUK UH-
CTUTYT HEOOXOIMMOTO HacJIeIOBaHMsI, TO TTOJTHAasl CBOOO/A OTKA3a HapyIllaeT MHTe-
pechl HacJIeIHMKA TI0 3aBElaHNIO, N0 BeCh aKTUB HACJIEACTBEHHON MacChl MOXET
OBITH pacnpenesicH Mexy JieraTapusiMi. OUeBHUAHO, YTO B TAKUX CITydasiX HacJea-
HUK He 3aMHTEPECOBaH B MPUHSITUM HACJIE/ICTBA U C OTKA30M €Tr0 OT HaCJIe/ICTBA Te-
psieT CHJTY 1 BCe 3aBelllaHue B IIEJIOM, B YaCTHOCTH, OTKa3bl. JIJ1s TOro, 4To0BI 06ec-
TIEYNTH CHJTY 3aBelllaHui, CBOOOIA OTKA30B ObLIAa OrpaHUYEHA.

277. TleproHayaibhble orpaHudenyst. [1epBhlii HAaTIpaBJICHHBINA HA 3TO OrpaHu-
yeHne 3akoH lex Furia testamentaria (Hen3sBecTHOrO rofa M3gaHus, HO BEPOATHO
OTHOCSIIUICS K TIEPHOY PECIyOIMKY) 3ampeTsl TpPUHUMATh oTKa3bl 6omee 1000
accoB. IlomyvaBimii 6oee 00s13aH ObUT BEpHYTh CYMMY B UETBIPE pa3a OOJIbIIIYIO.
OueBUITHO, YTO 3TOT 3aKOH HE JOCTUTaT LIeJIU: MOXHO ObUIO MCYepNaTh HAC/IEACT-
BO 1 OTKa3amu cymMM, He mocturasiimx 1000 acco. ITo Toit ke mpuyrHe ObUT He-
YIOBIIETBOPUTENIEH BTOPOii 3aKoH lex Voconia 169 r. 1o H. 3. 1o KoTopoMmy Jierara-
pUif He MOT TTOJTYYMTh GOJIbIIIe HACJSTHUKA.

278. Manpunanesa yerseptb. Haxonew, lex Falcidia 40 r. 10 H. 3. ycTaHOBU-
J1a, 4TO HACJIETHUKY, Ha3HAUEHHOMY B 3aBEII[AaHUM, BO BCSIKOM CITydae JI0JDKHA Obl-
Jla ObITh OCTaBIeHa 0e3 OOpeMeHeHUsl ee JieratTaMu 1/4 Haciencrsa, Tak Ha3bIBae-
mas quarta Falcidia.
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§ 93. NMoHATHe o6a3aTenbCcTBa

279. Onpenenenne Mncrwrymmii FOctummana. B MHctuTynmsix FOctuamnana
00s13aTeILCTBO OIpeAesIsieTcsl CAEMYIOIM 00pa3oM:

Obligatio est iuris vinculum, quo necessitate adstringimur alicuius sol-
vendae rei secundum nostrae civitatis iura (. 3. 13. pr.). - O6s3aresb-
CTBO — 3TO npaBoOBbie y3bl, B CUJ1Y KOTOPbIX Mbl CBSI3aHbl HeO6X0ﬂM-
MOCTbIO ‘lTO-ﬂM6O UCrnoJIHNTb B cCoOrsnacun cC rpaBoM HaLlero
rocygapcrsa.

B stoM ompeneneHun Gpocaercsi B mia3a oOWIMe CUHOHUMOB, MMEIOIINX 1ie-
JIBIO BBIPA3UTh CKOBAHHOCTh, CBSI3aHHOCTh, Aaxe cxkarue (adstringere). Mano To-
0, CJIOBY <«MCIOJHUTb» COOTBETCTBYET B MOMIMHHMKE «solvere» — pa3Bsi3aTb.

BTO 00CTOSITENILCTBO, B CBSI3U CO CCHUTKOW MTAHHOTO OMNpeneieHusT Ha nostrae
civitatis iura, maeT BO3MOXHOCTb CIeJaTh BbIBOI, YTO coxpaHuBlleecs B MHcTUTY-
uusix FOcTrHMaHa ompeneneHue SIBASIETCS OTTOJOCKOM CTaporo HalMOHaJIbHO-
PMMCKOTO IIMBWJILHOTO TIpaBa. U ecim Ha paHHUX CTaIusIX pUMCKOTO TIpaBa, 1o 3a-
koHaMm XII TabGnuil, KpemauTop CBSI3bIBAN HEOIJIATHOTO MO/DKHMKA pPeaJbHOMN
BEPEBKOI WM MyTaMu OIpee/ieHHOTo Beca (vincit aut nervis aut compedibus XV
pondo), To 110 3akoHy [letems 326 T. O H. 3. 3aTOYCHWE MOJDKHUKA B KaHTATBI
ObLTO OTMEHEHO. PeasibHble OKOBBI ONBEPIJIUCH IBOJIIOLMU U B KJlaccudeckoM Pu-
Me TPeBPaTWIMCh B TPaBOBbIe y3bl — iuris vinculum. YTOHYEHHBI yM ropucTa-
KJTacCMKa HalaeT Ipyrue, MeHee apxaudeckue U 6ojiee COOTBETCTBYIOILIME UHTEPE-
cam Gorayeit crocoObl 00ecreunTh UHTEPEChl KPeAuTopa.

280. Ompenenenne IlaBna. Ecim mpuBemeHHOe ompeneneHne MHcTuTymii
KOctuHmaHa BockpelliaeT CTapuHHOE MOHSITUE 00s3aTeIbCTBA HA PaHHUX CTaIMsIX
PaboBIaebYECKOro 00IIeCTBa, To OKe TMPUIBUIAET HAC K CYTH Jieja ONpeaese-
Hue [laBna:

Obligationum substantia non in eo consistit, ut aliquod corpus nostrum
aut servitutem nostram faciat, sed ut alium nobis obstringat ad dandum
aliquid vel faciendum vei praestandum (D. 44. 7. 3). - CywHocTs 06513a-
TesIbCTBa He B TOM COCTOUT, 4TOBbI cAeNnaTh Kakovi-Hneyap npea-



MeT HalLUM, WUIN Kakovi-HUBYb CepPBUTYT HaLLMM, HO 4TOObI CBSI-
3atbapyroronepeaHamuv, 4abbloOHAaNYTO-HNOY AL NN CAENATNIN
npenoctasui.

B aTOM ormpeneneHnn POBOAUTCST pa3MeXXeBaHUE MpaBa Ha Belllb U TIpaBa Tpe-
0OoBaTh IEUCTBUS.

281. VcK Ha Belllb M JIMUHBIA MCK. DTO TPaIWIIMOHHOE pa3jindire IIpaBa Ha
Belllb M MPEXIe BCEero MpaBa COOCTBEHHOCTH, C OJHON CTOPOHBI, M TIpaBa TpeboBa-
HUSI, C APYTOM CTOPOHBI, CTAJIO TBEPIbIM MpUoOpeTeHreM mpaBa. C TeMU Xe Mpu-
MepaMu, HO B JIPYTOM TUIaHe, B IJIaHe UCKOBOM 3alllUThI, 3TO pa3rpaHUYeHUE Mpo-
Bomutcs ele paHblie [lana aem:

In rem actio est cum aut corporalem rem intendimus nostram esse... ius
aliquod nobis competere, veluti... (4. 3). - Mick Ha BeLyb MMeET MecTo
TorAaa, KoraaMbl NPeabsiBIIeEM UICKOBOE TPeOOBaHNE O TOM, YTO TE-
JIecHasi BELLb HaLla v 4T0 Kakoe-H1byab npasBo NpuHaANexmT Ham
[Hanpumep, cepBUTYTHI].

282. Conepxanme odsi3aTeIbeTBa. Bropast 0cOG6HHOCTP BBIIIIe IIUTUPOBAHHO-
TO ompeneneHusi, Koropoe IlaBen maer o0sI3aTeNbCTBY, 3aKTIOUAeTCSI B TOM, UTO Y
INaBna packpbIBaeTcs TIOHSTUE codepicanus 00s3aTebeTBa. OHO COCTOUT B TOM,
4To 00s13aHHOE JINLIO NOKHO dare, facere, praestare: nathb, caenath, MPeIOCTABUTD.
BrnipoyeM, 3HaueHuWe ciioBa praestare SIBJISIETCSI CTIOPHBIM; HEKOTOPBIE TEPEBOMIST:
praestare — HECTH OTBETCTBEHHOCTH (praes stare). [lo3mHeiiiiee mpaBo 1UT0 B Ha-
TPaBJIEHUX TIOMCKOB €IMHOTO TEPMUHA, TMOKPHIBAIOIIETO KJIACCUYECKOE TPUEIU-
Hoe dare, facere, praestare. MHctutyiimn FOcTrHMaHA B OTpBIBKE, NIPUBEIECHHOM
Bbiire (1. 3. 13. pr.) nosb3yroTCst BhIpaXkeHUeM solvere — pasBsi3aTh, TUIATUTH, BbI-
TTOJTHUTb.

UYro moHsTHE comepxKaHUs 00sI3aTeNIbCTBa, Kak dare, facere, praestare OBIIO
pacIpoCTpaHEHHBIM U XOJOBBIM B PUMCKOM IIpaBe, 00 3TOM CBUIETENLCTBYeT [ ait:

In personam actio est... quotiens cum intendimus dare, facere, praestare
oportere (4. 2). - JIn4HbIvi ICK UMEET MECTO TOr,Aa, KorAa Mbl peab-
SIB/IIeM MCKOBOE TpebOoBaHMe 0 TOM, 4TO APYroi A0IKeHAaTk, cAe-
nartb, NPeaoCTaBUTb.

PestoMupyst ckazaHHOE BBIIIIE, MbI IMEEM OCHOBaHME YTBEPXKIATh, YTO IIPABO
Kitaccudeckoro PvMa, ¢ OmHOI CTOPOHBI, pa3in4ajio MCKY Ha BEllb M UCKU JITJ-
HBIE, C APYTOil CTOPOHBI, OHO BbIpabOTaJI0 TPENCTaBICHNE O codepicanuu 00si3a-
TenbeTBa. [loxanyit, sicHee Bcero o0a IoJIOXKEeHUST BhIpaskeHbI Y YIblIMaHa (CoBpe-
MeHHuKa [1aBna):

In rem actio est, per quam rem nostram, quae ab alio possidetur,
petimus; et semper adversus eum est qui rem possidet. - Mickom Ha
Bellb Mbl NICTPEOYEM Hallly Belilb, KOTOPOIO BAAAEET APYroi; 3TOT
WCK BCera HanpasJsieH rnpoTuB TOro, KTO 3TOV BELLbIO BAAEET.



In personam actio est, qua eum eo agimus, qui obligatus est nobis ad
faciendum aliquid vel dandum, et semper adversus eundem locum
habet (D. 44. 7. 25). - JInuubIii uCKk UMeeT MecTo, Koraa Mbl CyaUMCS C
TeM, KTO 00s13aH B OTHOLLEHNUUN HacC K COBEPLUEHUIO KaKoro-inbo pei-
CTBWUS MM K TOMY, 4TOGbI AaTh; TOT UCK BCerpa HanpasseH npo-
TUB [aHHOro svua.

§ 94. O0s13aTeNnbCTBA, NOMb3YIOLLMECH MCKOBOW 3aLLMTOM,
M HaTypaJbHble 00A3aTeNnbCcTBa

283. CyuHocTs HATYpPAIBLHOIO 00si3aTelIbeTBa. Kak npaBuiio, B ciydae HEUC-
MOJIHEHMS 00513aTeJIbCTBA, KPEAUTOP MOXKET, JOOMBAThCSl MPUHYAUTEIBHOTO OCY-
IIECTBIIEHHsI CBOMX TIpaB.

Debitor intellegitur is, a quo invito exigi pecunia potest (D. 50, 16. 108). -
Moa ROMKHNKOM MOHNUMAETCsl TOT, ¥ KOro rnpu ero HexenaHum [ynna-
TUTb] A€Hbrv MOryT 6bITb NCTPE6OBaHbI.

Ho pumckomy mpaBy ObLTM M3BECTHBI U TaKue 00sI3aTebCTBA, KOTOpPHIE HE
TOJIb30BAIMCH MCKOBOM 3allIMTO. DTO, OMHAKO, HE O3HAYaeT, YTO Takue 00si3a-
TEJILCTBA BOBCE OBUIM JIMIIIEHBI IIPaBOBOTO 3¢ deKTa. YIUIadeHHOE IO TAKOMY 00sI-
3aTeJILCTBY HE MOIJIO OBITh MCTPeOOBAHO OOpAaTHO KaK HEIOJIKHO yIlaueHHoe. Ta-
KUe 00s13aTe/IbCTBA, KOTOPhIE HE TMOJIb3YIOTCS MICKOBOI 3allUTOM, HO 1O KOTOPhIM
yIJIaYeHHOE HE MOXET ObITh MOTPeOOBAHO O0OpAaTHO, HOCST Ha3BaHUE HATypaib-
HBIX 00s13aTeNIbCTB (obligatio naturalis). DTOT BUI 00S3aTENBCTB ITOIYIIT IIPEUMY-
1LIECTBEHHOE Pa3BUTHE B OTHOLIEHMSIX MTOJBJIACTHBIX WIEHOB ceMbU U paboB. Bo3b-
MeM IS WUTIOCTpaUMM Takoi mpuMep: okojio 70-ro roma H. 3. ObL1 M3daH
Senatusconsultum Macedonianum, B cily KOTOpOro GbUTH JIMIIEHBI MCKOBOM 3a-
LLIUTBI 3aliMbl, TIPEJOCTABIEHHbIE TTOABIACTHBIM WIEHAM CEMbU; OIHAKO, YIJIaYeH-
HOE 0 TAKOMY 3aliMy TIOBOPOTY HE MOMIEKUT (cm. n. 466).

Solvendo non repetunt quia naturalis obligatio manet (D. 14. 6. 9.
10). - S cayuae ynnatel noBOPOTY He nognexar, Tak KaK ocTaer-
cs1 HaTypasbHoe 06513aTenbCTBO.

284. TIpoucxoxKIeHHe HABBAHUS «HATYpAIbHOE 00s3aTesibeTBO». CamMoe Ha-
3BaHUE «HATypaibHOe» (<[TPUPOJHOE», «€CTECTBEHHOE») O0SI3aTENbCTBO SBIISIETCS,
MOXHO IyMaTb, JaHbIO PaCIpOCTPAHEHHON TEPMUHOJOTUU TPEYeCKHUX (hUIIOCO-
(oB, KOTOpBIE pasIMIaTd MUD SBJICHUH, CYIIECTBYIOIIMX B CUITy BeJIGHUST BJIaCTH,
B CIJIy 3aKOHa (NOMO), U SIBIEHUSI, CYIIECTBYIOIINE OT pupoasl (physei).

Nec servus quicquam debere potest hec servo potest deberi, sed cum
eo verbo abutimur, factum magis demonstramus, quam ad ius civile
referimus obligationem (D. 15. 1.4 1. Ulpianus). - B cywyHocTn, pa6 He
MOXeT GbITb HU BODKHUKOM HN KPEANTOPOM, HO €CJIu C/I0BY «06s3a-
TesNbCTBO» NpuAaTh He COBCeM TOYHOe NMPUMEeHEHUe, TO Mbl 34€eChb



He CTOJIbKO UMeeM AEeJI0 C LUBUJIbHbIM MPaBOM, CKOJIbKO MoKa3biBaem
dakTnyeckoe rosioxxeHue see

B pesynbrate YiblmuaH MPUXOAWT K TAKOMY BBIBOIY:

Servi... ex contractibus civiliter quidem non obligantur, sed naturaliter et
obligantur et obligant (D. 44. 7. 14). - Pa6s1, xOoTs1 N0 yunBuLHOMY npa-
By U He CTaHOBSITCS O6ﬂ3aHHbIMM no goroeopamM, HO MO eCTeCcTBeH-
HOMY npaBy 0053aTe/IbCTBa OHU U MPUHUMAIOT Ha ceb6s1 n Bo3naraior
Ha apyrux.

285. HarypaibHoe 0053aTeJIbCTBO B PAOOBIANETHLYECKOM XO03siicTBe. Takum
00pa3oM OKa3bIBaeTCsl TPOOUTON Opelllb B HALMOHAJTBHOM LIMBUJILHOM IpaBe. Ha-
psIy ¢ IMBWJILHBIMU 00513aTeIbCTBAMM BO3HMKAIOT B CUITY (DAKTMUYECKOTO TOJIOKE-
HUSI Belleii 00s13aTeNIbCTBa HaTypaiibHbIe. TOT pad, KOTOPBIiA 11O CTPOTO LIMBUIJIBHO-
My TIpaBy HE MOXET ObITb HU KpPEIWTOPOM M AOKHUKOM, HM MCTLUOM U
OTBETYMKOM, B YCJIOBMSIX pa3pOCILIErocsi paboBIaAeIbYeCKOr0 X03SiMCTBa MOTy4aeT
(YHKLIMM YIIpaBJIAIOLIEro uMeHueM (rei rusticae praefectus) (D. 34. 4. 31), 3aseny-
roiero Kaccoit (exigendis pecuniis praepositus) (D. 44. 5. 3) u 1. n. EcrectBeHHO,
YTO KPYT €ro JeecrocOOHOCTU AOJDKEH ObITh pacIlMpeH B MHTEpecax roCIoNCTBY-
IOLIEro Kjacca padoiagesblieB. TTosBASIIOTCS «HATypaibHbIe» 00s13aTeIbCTBA pa-
00B U TMoABNACTHBIX. [les1o TYT BOBCe He B TYMAHHOM OTHOILIEHWH K pady, HE B TOM,
YTO HaTypalbHOE O0SI3aTEIbCTBO TMOKOWTCS Ha y3aX CIpaBeUIMBOCTH (naturalis
obligatio vinculis aequitatis sustinebatur) (D. 46. 3. 95. 4). 3a 3T0i1 nbIIIHOI Gop-
MYJIOI HeJb3sl YITycKaTh U3 BUIY XapaKTEepPHbIM ahopu3M, COXpaHUBILIMICS B TUTY-
Jie, TIOCBSIIIEHHOM I0pUIMYeCKUM U3PEUeHMSIM U TIpUHaiexaluii [ato:

Melior conditio nostra per servos fieri potest, deterior fieri non potest
(D. 50.17. 33). - Hawn [1.e. pabosnagensues] MHTEPECHI MOTyT Yepes
paboB cTaTsb syylie, HO XYXe OHU CTaTb He MOryT.

286. O0s3aTebCTBA IMBWIbHBIE M HATYpAIbHBIE. [Iepexonst K camoii TepMU-
HOJIOrMM, Hago CKa3aTb, YTO IPOTHBOIIOCTABJICHUC HATypaJIbHOIoO M LIMBUJIBHOI'O
XapaKTePHO LTI PUMCKOTO TpaBa; Tak, MPOTHBOMOCTABISIOTCS TUIOAbI HATypab-
HbIe, HAIIPUMEP, YPOXKaii, ¥ IUIOMbI LIMBUIbHBIC, KaK, HAIIPYMMED, IPOLIEHTHI HA Ka-
mutai. [TpoTMBONOCTaBIeHIE HATYPAIBHOIO M LIMBUJILHOTO ITOBEJIO K TOMY, YTO B
OTJIMYKE OT HATypaJIbHBIX 00SI3aTeIbCTB BCE OCTAIBbHBIC 00SI3aTENIbCTRA, T. €. 00sI-
3aTeNTbCTBA, TOJB3YIONIMECS] MCKOBOM 3alllUTON, MPUHATO Ha3biBaThb, HE COBCEM
TOYHO, LIMBWJIBHBIMU 00SI3aTEILCTBAME. DTO MOC/ICAHEe Ha3BaHUE B JAHHOM CIIy-
Yae He COBCEM TOYHO ITOTOMY, YTO MCKOBOM 3allMTOM TOJIb30BAIMCh HE TOJIBKO LM~
BUJIBHBIC 00S13aTe/IbCTBA B TECHOM CMBICIIE 3TOTO CJIOBa, T. €. 00s13aTe/IbCTBa, KOpe-
HALIMECS B ius civile W 3ammiaeMble MCKOM, OCHOBAHHBIM Ha 3aKOHE, HO M
00s13aTe/IbCTBA, 3aLMTa KOTOPhIX CO3IaHa IIPETOPCKMM IIpaBoM. Bor mouemy B mc-
TOYHMKAX MBI B OMHOM ¥ TOM € OTPBIBKE YMTAEM O HATyPaIbHBIX M ITPOTHUBOIIOC-
TaBISIEMBIX UM LUMBUJIBHbIX O6ﬂ3aTeJ'leTBaX, INOHUMas HMUBUWIBHBIC B HIMPOKOM
CMBICTIE KaK KOPEHSIIeCsT B HALIMOHATbHO-PUMCKOM TIpaBe, W TYT XKe, B TOM 3Ke



OTpBIBKE, BCTpedyaeM JesieHNe O0sI3aTebCTB Ha HaTypabHble, LIMBUIbHbBIE B TeC-
HOM cMBbICIe 1 MPETOPCKHe.

Obligatio aut civiliter tenet aut naturaliter; ... obligatio, utrum naturalis
an clvilis an honoraria (D. 46. 2. 1. 1). - O693aT1€/1bCTBO UMEET CUITY
7MbO UMBUIILHO, MO0 HaTypasibHO; ...0053aTenbCTBO, 6yaAb TO Ha-
TypasibHOE MINLINBNIILHOE NSINTIPETOPCKOE.

Bripouem, HoOBeiillIvie aBTOPbI CUMTAOT, YTO B (DYHKIIMU TIPETOpPA BXOTWIIO JIa-
BaTh UCKH, HO HE CO3[aBaTh 00SI3aTeIbCTBA; UTO obligatio sSIBIsIeTCs] TEPMUHOM LI~
BWJIBLHOTO TIpaBa B TECHOM CMBICIIE CJIOBA; YTO FOPUCTHI-KIACCUKW, B TOM YHCIIe
Taii, roBopsiT 00 actio praetoria, a He 00 obligatio praetoria (honoraria); 4to Ta-
KM 00pa3oM caMoe BbIpakeHue obligatio honoraria, Kak comepxailiee B cede uc-
TOPMYECKH HE OIIpaBIaHHOE IIPOTUBOpeYre B orpeneaeHnn (contradictio in adiec-
t0), SIBJISIETCS TIO3MHUM HOBOBBEIIEHEM PUMCKOTO TipaBa. [1oHsITHE TTpeTOpCKOro
00s13aTe/IbCTBA HE CIIEyeT, OMHAKO, CMEIINBATh C 00Jiee Y3KMM TIOHSATUEM TPETOP-
CKOTO COMIALIEHNS WIK MAKTa (0 KOTOPOM OyZeT CKa3aHo B 1. 546 u Cl.).

§ 95. UCTOYHMKN BO3HMKHOBEHUA 0093aTesIbCTB

287. OcHoBHoe nenenme. [aii poBOIUT OCHOBHOE nesieHue (summa divisio)
00s13aTeJIbCTB Ha JIBE TPYITITHL:

[Obligationum] summa divisio in duas species deducitur; omnis enim
obligatio vel ex contractu nascitur vel ex delicto (3. 88). - OcHoBHOEe ae-
neHve 06s3aTesIbCTB CBOAUTCS K IBYM BuaM, @ UMEHHO BCSIKOe 00si-
3aTesIbCTBO BO3HUKAETINOO0 U3 KOHTPAKTAa, b0 U3 Ae/INKTA.

Tlon KOHTpPaKTOM MOHMMAJICSI IOTOBOP, TTPU3HAHHBIN IIMBWIBHBIM TPABOM U
CHaOXEeHHBIN MCKOBOM 3allUTOI; MEJTMKTOM Ha3bIBAJIOCH MPUUMHSIIOLIEE Bpel He-
JTO3BOJICHHOE JIesTHYE.

B npyrom counnenuu Iasi, nmpuBogumom B [lurectax, Hapsimy ¢ KOHTPaKTOM U
JIETUKTOM TIOSIBJISIFOTCST 00s13aTesIbCTBa, BO3HUKAIOIIME €X variis causarum figuris,
T. €. U3 pa3Horo Buma ocHoBaHuii (D. 44. 7. 1), koTopble B TOM e TuTyJe Jlurect
B f.5 packppiBatoTcsi Kak KBa3U-KOHTPAKTbl 1 KBa3U-IEIUKTHI.

288. YetnIipexwieHHOE /ieJIeHHEe NCTOYHIKOB 00s13aTelIbeTB. B pesyibrare oc-
HOBaHUST 00s13aTesIbCTB CcBOMSATCS Yy KOcTMHUMAaHa K 4YeThipeM HMCTOYHUKAM: KOH-
TpaKThl, KBA3U-KOHTPAKThI, JEJIUKThI, KBa3u-aeJUkThI (1.3. 13. 2). (ITogpobHO 06
5TOM B Il 428-432).

§ 96. NMpeamert 0693aTenbCTBA

289. O6s3aTebCTRA, MMeroNIMe npeMeToM species i genus. [Ton conepxaHu-
€M 00513aTeJIbCTB MOHMUMAIOT, KaK Mbl BUAEIH, IEHCTBUE NOJKHUKA, KaK-TO: nepe-
Jauy BElLEW, ynaamy NEHET, oka3anue YCIyT, npouzeodcmeo padoT, Kopoye: dare,
facere, praestare. Hepeako cMelIMBalOT coiepxkaHue 00s13aTesIbCTBA U MpPeaMeT
ero. OnHako npeobiagaeT MHEHUE O TOM, UTO MPEAMETOM SIBJISIETCS] TOT OOBEKT, Ha



KOTOpPBII pacnpoCTpaHsieTcsl 00s13aTe/IbCcTBO B TPUBEACHHBIX MPUMEpax: BEILH,
JeHBIH, YCIYTH, PAaOOTHI.

IIpenmer oOsI3aTeNnBCTBA MOXET OBITH OIpENeIeH WHIWBHOYaIbHO (Species),
Harnpumep, nipoaad pad CTHX, KYTJIEHO TYCKYJIaHCKOe MMEHUE, WU K& OH MOXET
OBITb OMNpe/ieieH POJIOBBIMU MPU3HAKAMU (genus), HarpuMep, KYTUIeHO BUHO, 3ep-
HO, MacJio. CyllleCTBEHHOE pa3iiMyue 3THX JIBYX BUIOB 00s13aTeIbCTB MPOSIBIISICTCS
TIpY VICTIOJTHEHUM 00SI3aTelIbCTBA: TMOeTh MHAMBUIYAILHOTO MpenMeTa o0si3aTellb-
CTBA Ie/IaeT MCIIOJIHEHUE B HAType HEBO3MOXKHBIM, MEXIY TeM KakK r'MOesb Tpem-
METOB 00513aTeIbCTBA, OIPENESIEMbIX POAOBBIMU MPU3HAKAMU, HE OCBOOOXKIAET,
KaK TpaBUJIO, JOJDKHHMKA OT 00513aTe/TbCTBA. DTO BBIPAXKAETCS I0PUINYECKOI TIOT0-
BOPKOM, CJIOXMBIIIEHCS BITOC/IEICTBAM B CPEIHUE BEKa: «genus perire non censetur
(Belu, onpenessieMble POIOBbIMU MTPU3HAKAMU, HE MOTMOaloT).

290. /leHexHbie ob0s3aTenberBa. OcoOyl0 pa3HOBUAHOCTb MpenMeTa 00s3a-
TEJIbCTBA, OMPEAEISIEMOrO POJAOBBIMY MPU3HAKAMU, COCTABISIIOT AeHbIU. CylliecT-
BEHHOE 3HaYCHME 3TOTO MpeaMeTa 00sI3aTeIbCTBA 0COOEHHO MTOMYEPKUBACTCST TPU
TIPUHYIUTEILHOM OCYIIECTBICHUN KPEIUTOPOM CBOETO TpaBa TPeOOBaHMSI.

Kak Ham coobmaer lait (4. 48), cymbst B (hOpMYJIIpPHOM IIPOLIECCE TIPUCYKIAT
He caMyio Belllb, O KOTOpOIi IeJT CITOp, HO B OTIMYME OT KOTZA-TO CYIIeCTBOBaB-
IIET0 MOpsiKa, MPUCYXAAT OTBETYMKA K YIIaTe ee AEHEKHON OIICHKH.

B cooTBeTcTBIM € 3TUM (hopMyJIa IPUCYKISHMST (KOHIEMHALIMS) TIackiia O Jie-
HEXXHOM TIPMCYXKICHWM, HAIpUMep: «quanti ea res erit, tantam pecuniam iudex
condemna» — «CKOJIbKO 3Ta Belllb Oy/ET CTOMTh, CTOJIBKO ICHET, CYIbsl, IPUCYIN»
(. 79). deHbru CTaHOBATCS BCEOOLIEH 3aMEHOI WCTIONHEHUSI; B Clydae HEBO3-
MOKHOCTH MCTIOJTHEHUSI, BO3HUKIIIEH 10 BUHE TOJDKHUKA, a TAKKe B ClIydae Tpo-
CPOYKHM HCITOJTHEHUSI, YOBITKM TIPUCYXIAIOTCS B JIeHbrax. I1o 3aKoHy AKBWIMS
(okono 289 T. 10 H. 3.). Bpel, HENpPaBOMEPHO MPUYMHEHHBIN MMYLLECTBY (paly,
>KUBOTHOMY W TpOYeMy MMYILECTBY), BO3MEULIAeTCsl MyTeM JEHEXHOW YIUIaThl.
«Tantum aes domino dare damnas esto»: «CTOJBKO MeIH JaTh XO3SMHY IIyCTh Oy-
net oosizan» (D. 9. 2. 2).

291. Jlenbru. [IpeBHEMIIMM BUIOM JEHET, BO BCIKOM CIIydae KaK Mepmia [eH-
HOCTH, ObLT B PuMe cKOT (pecunia oT pecus, CKOT). 3aTteM (hyHKIIMIO JeHET UCIION-
HSIET Mellb B KyCKax IO BECY; OTTOJIOCKOM 3TOTO BPEMEHHU SIBJISIIOTCSI CEJKU, CO-
BeplllacMbIe IMyTeM MeIr 1 BecoB (negotia quae per aes et libram geruntur), a Taxke
Ha3BaHMS JCHEXHBIX SAVMHUIL: as OT CJIOBa aes — Melb, as libralis — ¢yHT Menu.

YekaHHasl IeHEXXHAs] MOHeTa MOsIBIsieTcs: okoso 335 T. 10 H. 9. Ecnu paHblie,
no cioBaM lasg (1. 122), cwia geHer 3aKimodyaiach He B MX KOJIMYECTBE, a B Bece,
TO OTHbIHE «MOHETa, OTYeKaHEeHHas! ¥ TOCyIapCTBOM o(OpMIIeHHas, TTproOpeTaeT
XOXIEHKe U CUJTY He TIO cBoeji CybCTaHLIMM', a 1o KOJMYeCTBY» — «eaque materia,
forma publica percussa, usum dominiumque non tam ex substantia praebet quam
ex quantitate» (D. 18. 1. 1. pr.).

C poctoM PrMa 1 pa3BUTHEM TOPTOBITM TIEPEXOMIAT K YeKaHy cepeOpsTHOI MOHe-
ThI, argentum signatum, okoso 269 r. jio H. 3., a B MEPUOJ, IPUHIUIIATA TTOSIBIISIETCST
30/10Tast MOHeTa, aureus. OmMHaKO MY KOHCEPBATU3ME PUMCKOTO TpaBa B I0pUaMYe-
CKOI TEpMUHOJIOTUU JOJITO YAEPXKUBAIOTCSI CI0BA U3 TEpUOa METHOTO IEHEKHOTO

T. e. He no Becy meTanna.



obpareHus. Aes alienum, GyKBaILHO YyXkasl Melb, O3HAYAET B KJIACCUYECKYIO SI10-
Xy JOJITH; aes suum — mpaso TpedoBanus (D. 50. 16. 213. 1). CroBo as coxpaHsieT
3HAYE€HUE BCEro MMYIIIECTBA, BCEr0 HACIECTBEHHOTO MMYIIIECTBA: aut ex asse aut pro
parte possidere — BianeTb NOMHOCTHIO WK B yactu (D. 2. 8. 15. 1).

292. Tlpouentsl. Ha monru, mpenmMeToM KOTOPBIX SIBJSIFOTCSI BEILM, OMpeaessi-
€MbIe POIOBBIMU TTPU3HAKAMU, a B 0COOEHHOCTH Ha JeHEXXHbIE JOJITH, MOIIM Ha-
YUCNISITHCST TIPOLIEHTHI, Usurae, OyKBaJlbHO — TUTaTa 3a MOJb30BAHKE KAIUTaJIOM.
TTpoueHTH! B oIpeneseHHbIX CyJasix, HarmpuMmep, B cliydae MPOCPOYKU UCTIONHE-
HUsI, YCTAHABIMBAIUCH ITO 3aKOHY, HO Jalle BCero 00YCIOBIMBAIIICH TT0 JOTOBODY;
XOT$I, 37IeCh O JOTOBOPE, KaK O COIJIAIIEHUH JBYX JIUII, MOKXHO TOBOPUTb JIUIIIb B
¢opmanbHOM cMbIcTe. HemapoMm pocToBIIMKY B KOMeAMsiX puMcKoro apropa 111 B.
10 H.3. [1naBTa SIBASIOTCS MPEAMETOM SI3BUTENIbHBIX HACMEIIIEK HAPSITY CO CBOMHSI-
MU. B amoxy pacriBera pMCKOTO KJIaCCHIeCKOTO TipaBa 3HaMeHUTHI [larmmHuan
TOBOPWJI O TeX BCTPEUABIIMXCS, OYEBUIHO, Ha TIPAKTHKE CIyJasx, KOTIa Helb3sI
0e3 KpacKu CThizia TpeboBaTh MPOLIEHTOB — non sine rubore desiderabuntur usurae
(D. 22. 1. 3. 4). YiabluaH OKOJIO TOTO K€ BPEMEHU COOOILAET, YTO HeJlb3s Tpebo-
BaTh MPOLEHTHI B pa3Mepe, MPEBBILAIONIEM CaMblii KamuTtaa — supra duplum
usurae, 1 CJIOXKHBIE TPOIeHThl — usurarum usurae (D. 12. 6. 26. 1). Ho xwu3Hb 11m1a
MUMO 3THX O1arvx noxenanuii. B konue 111 B., B 290 r. H. 3., JInokjieTraH BHOBb
M3AeT YKa3 0 TOM, YTOObI JIM1Ia, TPpeOyIollre MPOIIEHTOB Ha MPOLIEHTHI, TIOIBepra-
qck 6ecuecturo (C. 2. 11. 20); nmorpeGoBaich 0COObIE YKa3bl O TOM, YTOOBI HAMeE-
CTHUKY TIPOBUHIINI 1 OTibKaliiie K HUM YWHOBHUKY He 3aHUMAaJTUCh OTIadei ae-
Her B poct (D. 12. 1. 33). 3akoHOM GBI BBEIEH MAKCUMYM pocTa — 12% TOIOBbIX,
a JUTT MOPCKOTO 3aiiMa (I1. 467), B BUIy 0COOOTO PHCKa, CBSI3aHHOTO ¢ MOPCKMMU
oTreparMsiMi, pa3Mep TPOIICHTOB He ObUT OTpaHWYeH.

Tem He MeHee, (haKTUUIECKHU TOJIOXKEHUE TOKHUKOB U pa3Mep TPOLIEHTOB Xa-
paktepusytorcs y FOcTrHuaHa, kak dura et gravissima moles — cypoBoe U Trvai-
mee 6pemst (C. 4. 32. 26: 1). FOctmaman perman nuddbepeHIIMpoBaTh CTaBKY B3W-
MaeMBbIX TIPOIICHTOB B 3aBUCMMOCTH OT KJlacca M OOINECTBEHHOTO paHTa
3aMOJaBIIa, a UMEHHO: eClii OH — persona illustris, BBICOKOITOCTAaBJIEHHOE JIMLIO,
TO OH MOXET B3MMarth He Oonee 4%, ecii OH Blajieliell MACTePCKOW WITM KYTIEIl, TO
He Gonee 8%, a B OCTANIBHBIX citydasix 6%, 1o MopckuM 3aitMam 12%. Ho Tyt e
OcTiHMaH yIOMMHAET O MPAKTUKYIOIIMXCS MaXMHALMAX Kpeauropos (machina-
tiones creditorum — C. 4. 3. 2. 26. 5), KOTOpBIE 3aKJIIOYAIOT 3aM HA UMH TIOACTAB-
HBIX JIMIL C TEM YTOObI BHITOBOPUTH B CBOIO MOJIb3Y CTaBKY B OOJIbIIIEM pa3Mepe, YeM
3TO TTOJIATAJIOCH OBl BEICOKOITOCTABJICHHOMY JIUILY.

§ 97. O6a3aTenbCcTBa AeNMMble U HeJenuMble.
AnbTepHaTUBHble 00si3aTenbCTBa

293. Jlemivble 1 Hele/Mble 00si3aTeberBa. O0s13aTeIbCTBA CUUTAIOTCS IS~
MBIMM, KOTJIa TIpeaMeT UX TIOIaeTcsI eJieHU o Oe3 yiliep0a Ui ero 1eHHOCTH. Tax,
HaTIprMep, 00SI3aTeNTbCTBO YIUTATUTD AECSTH THICSI CECTEPIIVIA IETIMMO; 00s13aTeTb-
CTBO TIPEIOCTaBUTh CEPBUTYT, HAMpUMeEp, TIPaBo Mpoe3aa WM TpaBo Mpoxoaa Wiu
paBo nporoHa ckota — Heaenumo (D. 45. 1. 2. pr. 1). PaBHbIM 00pazom Henenu-
MO 00513aTeJIbCTBO MOCTPOUTH I0M, BbIKoMaTh poB (D. 45. 1. 72. pr.). [Toatomy B
ClyJae CMepTH JIOJDKHUKA TPeOOBaHNe 00 MCTIOTHEHUN HE/IENIIMOTO O0SI3aTeNTbCT-



Ba MOIJIO OBITH TMPETBSIBICHO B TTOJTHOM 00BEeMe K JIFOOOMY M3 HACJICTHUKOB JTOJTK-
HUKa; PaBHBIM 00pa30M, KaXIbIi W3 HACJCAHWKOB KPEOWTOpa TI0 HENEeTMMOMY
00s13aTeJILCTBY MOT TPeOOBaTh MCIIOIHEHUS B LIEJIOM BIIPEIb 10 MCIIOIHEHUS O0sI-
saresnscta (D. 8. 1. 17).

JpyrMu cJioBaMu, €clid B OJHOM UM TOM ke 00s13aTe/IbCTBE 0Ka3aJ0Ch y4acT-
BYIOIIMMHU HECKOJIBKO KPEIUTOPOB WM HECKOJBKO JODKHUKOB, TO, TIPU HEIETU-
MOCTH TIpeJIMETa 00SI3aTeTbCTBA, TOJDKHUKY TIPU3HABAIVCH COMMIAPHBIMU JTOJTK-
HMKaMU, a KPEIUTOPbI COJTMIAPHBIMU KPEAUTOPAMH, U3 KOTOPBIX KaXKIbIii BIpaBe
MpeAbsIBUTL TpeOOBaHKEe B TIOTHOM o0beMe (11. 303).

294. AnbTepHAaTVBHBIE 00S3ATENILCTBA. AJTBTCPHATUBHBIM Ha3bIBaeTCsl 00s13a-
TEJTECTBO, B KOTOPOM JIOJDKHWIK O0SI3aH COBEPINUTH OTHO U3 IBYX (WJIM HECKOJb-
Kux) gevictBuii. Hampumep: math paba Cruxa wmm pada ITamdpuna. Oba paba, xo-
TSI M albTePHATUBHO, SIBJISIOTCS TMPEIMETOM 00s13aTeIbCTBa, HO MCIOJHEHMIO,
Tniepenavye TOMISXKUT JIMITh ONWH W3 HUX. B TepMuUHaX prMcKoOro TpaBa oba mpej-
MeTa conepxarcd in obligatione u TobkKo oaMH mpeaMeT in solutione. Komy ke
MPUHAIJIEXKUT TIPaBO BBIOOpA TOrO WIM MHOro mpenMeTa? Yaiie Bcero ato oOyc-
JIOBIMBAETCSl B ClENIKe (IOroBope WIM 3aBelllaHuu), Hampumep: «Stichum aut
Pamphilum, utrum heres meus velit, Titio dato», T.e. «ycTs MO} HaclIeIHVK, N0
cBoeMy BbIOopy, nact Turuto Ctuxa i [lampuna» (D. 30. 84. 9).

Ecmm B coenike He MpeaycMOTpeHO, KOMY TPeNOCTaBIISIeTCsl PaBo BbIOOpa, TO Mpa-
BO BBIOpATh TOT WM MHOM TIPEIMET I MCTTOTHEHS TIPUHAIICKUT 00SI3aHHOMY JIV -
1ry. Ecam, mpu caMmom BO3HMKHOBEHUM 00s13aTesTbeTBa (ab initio), penocrarneHue of-
HOTO M3 TIPEIMETOB ObUIO HEBO3MOXKHO, HArpuMep BCJIEICTBHE €ro TMOelu, TO C
CaMoro Hayaia 00s13aTe/TbCTBO CYUTAETCS] TIPOCTHIM, a He albTepHaTUBHbIM. Eciu He-
BO3MOKHOCTb MICTIOJTHEHHSI OTHOTO TIpeMETa HACTYIIVIIA BIIOCJICIICTBIY, TIPUTOM Oe3
BUHBI, TO 00SI3aTETLCTBO COCPEIOTOUMBAETCS Ha BTOPOM TIpEIIMETE.

295. PakysratuBHOe 00s3aTebCTBO. OT aJbTEpHATUBHOIO 00s13aTe/IbCTBA
crenyeT omvyath facultas solutionis, BO3MOXHOCTb YIUIAThl IPYroro mpeaMera
BMECTO OOYCJIOBJIEHHOTO. B aHHOM ciiydae TOBOPST O (haKyIbTaTUBHOM 00s13a-
TeJBbCTBE. 371€Ch MPEIMeT 00s3aTeIbCTBA TOJBKO OMUH, HO MOJDKHUKY MPEaoCcTaB-
JISIETCS1 JIbIOTa: BMECTO OCHOBHOTO TMpEeaMeTa, CONEepXKallerocsl «B 00s13aTeIbCTBE,
«in obligatione», NpeIOXUTH APYTOii, OOYCIIOBICHHBIN B I0roBope. DTO, ¢ OTHOM
CTOPOHBI, BEIET K TOMY, YTO, TIpY HEBO3MOXHOCTH WCTIOJTHEHUS OCHOBHOTO U
€IMHCTBEHHOTO TpeaMeTa, 00s13aTe/IbcTBO HE COCPEIOTOYMBAETCSI Ha BTOPOM, (ha-
Ky/IbTaTUBHOM MipeamMete. C ApYyroil CTOPOHBI, MPaBo BOCMOIb30BAThCS JILIOTOM 1O
3aMeHe UCTIOTHeHMST TIPUHAIIICKUT JINITY, 00s13aHHOMY TIPOU3BECTH MCTIOTHEHUE.

JlorycTim, 4To 3ajorofiepXxaresib MOTepsul IPeaIMeT 3aI0ra, KOTOPBI Tomnaj B
PYKUY TpEThero Juiia. 3ajorofepxkaresib NPeAbsIBIsSET K TPETbeMy JIULLY (Banesib-
11y) McK 00 ucTpeboBaHUM mpeameTa 3aiora. OCHOBHOE 00SI3aTEIbCTBO TPETHETO
JINIa — 3TO BO3BPATHUTH IIPEAMET 3aI0Ta, HO [laBes TpemocTaBisieT eMy JTIbroTy —
VIUIaTUTh 3aJI0TOBOMY KPEIUTOPY JOJT, OOecIreueHHBIN 3aJl0TOM, BMECTO TOTO,
41o0bI BO3BpaTuTh Bellb (D. 20. 6. 12 1).

§ 98. «Kaysa» B o093aTenncTBE
296. Ilonsmue «kay3a». CIOBO «Kay3a» MMeJIO B PUMCKOM IIpaBe pa3HOOOpa3-
HbIe 3HauYeHusl. B 00s13aTeIbcTBEHHOM TpaBe IO «Kay3a» HEePeIKO MOHMMAIU TO



MaTeprabHOe OCHOBaHUE, BCIIEICTBHE KOTOPOTO CTOPOHA BCTYIAET B 00s13aTelb-
CTBO, Ta 1IeJTb, KOTOpasi UMeeTCs B BUMY TIPY BCTYIUIEHUM B 00s13aTeNibeTBO. Dedi
tibi Stichum ut Pamphilum manumittas — s nan Te6e pa6a Cruixa, 4TOGbI ThI OCBO-
Gomun Mamduna (D. 2. 14 7. 2). Fundum Titius filius meus praecipito, quia frater
eius ipse ex arca tot aureos sumpsit — myctb cbiH MOl THLIMIA BO3BMET BIPEIb IO
pasnenia HacJieIcTBa 3eMeJTbHBIN yIacTOK, TTOCKOJIbKY OpaT ero B3sUl caM M3 Moeit
Kacchl CTONBKO-TO 300ThIX (D. 35. 1. 17. 2). Kenanue ocBodbomuts [lambpuia B
TEPBOM CJyyae, XXeJaHUe YPaBHSTh MOJIOXEHUE JIBYX COHACAESIHUKOB BO BTOPOM
clydae SIBJISIIOTCSI MaTepUajibHBIM OCHOBAaHMEM, TOOYKIAIOIIMM COBEPIINUTh TY
WIM WHYIO CIENIKY. DTO OCHOBaHME MOXET MHOTIA 0Ka3aThCsl IPOTUBO3aKOHHBIM,
MPOTMBOHPABCTBEHHBIM. Pacta quae turpem causam continent non sunt observan-
da — cornamieHust, conepxaiiye MPOTUBOHPABCTBEHHOE OCHOBAHUE, HE TOKHbBI
ObITh cobmonaemsbl (D. 2. 14. 27. 4).

MoKeT CIy4mThCsI, YTO TIPABOOCHOBAHME BOBCE OTCYTCTBYeT. Hampumep, Xo-
3SIMH Ccliesa)l 3aICH TTI0 CBOMM CUYETHBIM KHUTaM O TOM, YTO OH JIOJDKEH OIIpejie-
JIEHHYIO CyMMy pa0y. Mexmy TeM, B IeHCTBUTEILHOCTH XO3SIMH He TTOTyJrIT 3aii-
Ma OT paba, 1, BOOOLIE, JOJIT JIMLIEH MaTEpUAILHOIO MpaBoocHoBaHusa — nulla
causa praecesserat debendi (D. 15. 1. 49. 2).

B Takom ciydae 3amuch Mo KHHATaM He MOPOXKIAeT 00s13aTe/IbCTRA.

297. Cranyasups kak 00g3aTe/IbCTBO, He CoIepKalee «kaysbl». OIHAKO 13-
IpeBiie B PuMe cylecTBoBaa TOroBOp, Chjla KOTOPOTO TIOKOWIach Ha ero ¢op-
MaJIbHOM X3apaKTepe. He coiepska B TO 3Ke BPeMsl YIIOMUHAHMS O «Kay3e», Jiexkallei
B €ro OCHOBaHMU. MbI MeeM B BHY TaK Ha3bIBaEMYyIO CTUTYJISLMIO (T1. 433).

3nech J0CTaTOYHO CKa3aTh, UTO TTOM CTUITYJISIIIME TIOHUMAETCST CJIOBECHBII J10-
TOBOp, 3aKJTIOYaeMblii MyTeM BOMpOCca KPEmUTOpa M COBIMANAIOIIETO C BOIIPOCOM
oTBeTa no/pkHMKA. JlpeBHeimmii tun crunyasuuu: Centum dare spondes?
Spondeo. O6s3yelbes yImatuTh cTo? O0sI3yIoCh.

Vike orciona BUIHO, YTO CTUITYJISIIIUSI HE CONEPKUT B cebe yKazaHusl, TI0 KaKOMY
OCHOBaHUIO JOJDKHUK O0SI3ICS YIUIATHTB (IO 3aiiMy, TIO KyIUle-Tipofaxe | T. 1.),
T.€. CTHITYJISILIVISI HE CONEPIKUT B ce0e «Kay3bl»; MbI TOBOPMM TTOSTOMY, UTO CTHITYJISI-
LIMSI SIBIISIETCS aOCTPAKTHBIM 00s13aTeTbcTBOM. Ha paHHMX CTamvsIX pa3BUTHS CTPOTO
a0CTpaKTHBIM XapakTep CTUITYJISIIMU OTCeKal y JODKHMKA Kakue Obl TO HU ObLIO
BO3paKeHUs U 6E30roBOPOYHO 3aKabasisi ero KpeauTopy-pabdosnazesbiyy. Ho Bcko-
Pe BLISICHWIUCH GOJTBIIINE 37I0YITOTPEOICHUST Ha TOM TTOUBe.

298. IlosiieHre BO3pAKEHUWIT 00 OTCYTCTBUM <«KAy3bl» B cTumyisimu. [ait
(4. 116) coobaer, 4To cTano Hepeakum (saepe accidit) Takoe SBIEHUE: TOKHUK
TIPUHUMAET Ha ceOs1 00SI3aTeNILCTBO 10 CTUTTYJISIIIMM, MEXITY TeM KaK KpPelanuTop, Co-
OMpaBILUIICS OTCUNTATh M BBIIATh IEHBIM B3aliMbl, TAKOBBIX HE BBILAT (nNumeraturus
non numeravit). GopMaabHO CTUTIYJISILIUSL OCTAeTCS B CHJIe, HO 3JI0YIOTpeOIcHIe
KpEIMTOpa HACTOJIBKO SIBHOE, UTO TPUCYXKIEHNWE C TODKHUKA TIpeICTaBIseTCsT He-
cripapeyBbIM (iNiqUUM) 1 TOJDKHUKY JaeTcsl BO3pakeHHE O HENOOPOCOBECTHOCTU
uctua (exceptio doli). B pesynsrare cTumynsums, mpogomkas ObITh 10 opMe adCT-
PaKTHOI, HAYMHAET TePSATH IO CYIIECTBY CBOI aOCTpaKTHBIN XapakTep, T.c. OHa Tie-
pecTaer ObITh MaTepUaIbHO-a0CTpAaKTHOM (IompobHee cM. 11. 465).

299. «Kayza» B 00s3aTeIbCTBAX, HANPABRIEHHbIX HAa mepenady. Ocobo HY>KHO
OCTaHOBMTBCSI HAa POJIU «Kay3a» B 00sI3aTEIbCTBAX, UCTIOJTHEHHE KOTOPHIX COCTOUT



B «dare», T.C. B II€pE€aayc BCIIU. Hepez[a‘{e MOIyT INpEANICCTBOBATL pa3/IMYHbIC Ma-
TEPpHUAJIBHBIC ITPABOOCHOBAHUS, HAITIPUMED:

Si tibi (rem) tradidero sive ex venditionis causa sive ex donationis sive
quavis ex alia causa (lFair. 2. 20). - Ecaima Te 6e nepegam eeLyb B cuiy
npoAaxv unu B cuy AapeHuns N rno kakomy-anbo Apyromy ocHoBa-
Huto. (CMm. Takxe Bn. 198).

BnusiHue «kaysbl», Kak TPEALIECTBYIOIIETO MTPABOOCHOBAHUS, Ha IOCIIEMYIO-
1ee JEWCTBUE CTOPOHBI B 00s3aTeIbCTBE BechbMa 3HepruyHo. Tak, Hampumep,
PUMCKOE TIPaBO CUMTAJIO HENEeWCTBUTEbHBIMM JapEHUST MEXKY CYNpyraMu, BCITeI-
CTBHE YEro NEWCTBUS, COBEpIICHHbIE Ha OCHOBAHMU 3TOM «Kay3bl», MpPU3HaBa-
JIUCh HEeNCHCTBUTEILHBIMM, KaK-TO: Tepeaadya MOoJapeHHOro MpeaMeTa, pUHSITUE
OITHUM CYIIPYroM 00s13aTe/IbCTBA Mepel APYTMM B LIEJISIX JapeHUs] WIW TorailleHue
nonra ¢ Takoi ke neisio (D. 24. 1. 3. 10).

Ha npumepe napeHust SCHO BUIHO, YTO TIOHSITHE «Kay3bl», KaK MPEIIIECTBYIO-
IIEr0 MPaBOOCHOBAHUS OJIM3KO TOAXOANT K TIOHSITHIO HAMEPEHMSI, C KOTOPBIM CTO-
pOHa coBeplliaeT AelicTBre. B 3ToM cMbIcIe TOBOPSIT He TOJIbKO o causa donandi,
T.e. 0 HAMEPEHUM OJapUTh, HO U O causa solvendi — HaMepeHUH MCITOJTHUTD 00sI-
3aTeNIbCTBO, causa contrahendi — HamMepeHWU CBS3aTh JOTOBOPOM.

FOmaan (II B. H.3.) cuMTan, 9TO eC/M OIHA CTOPOHA JaeT AeHBIW C HaMepeHU-
€M JapuTh W Ipyras OepeT MX ¢ HaMepeHWeM TIONYYUTh B3aliMbl, TO TIPU TaKOM
pacxXoXIeHUU B «Kay3a» JoroBop He coctostics (D. 12. 1. 18. pr.).

300. Ilepenaya Beriy CTAHOBUTCS HE3ABUCHMOM OT «Kay3bl». OTHAKO YeM 011 -
Ke K BU3AaHTUMCKON 3moxe, TeM 3¢hdEKT mepenaun BelM CTAHOBUTCS Bce Oosee
HE3aBMCHUMBIM OT JIeXallleil B €¢ OCHOBAHMM «Kay3bl» U OT TeX BHYTPEHHUX MOTHU-
BOB, KOTOPBIMU CTOpOHa pykoBoautcst. MHcTtutymm FOctuHuaHa conepkar Takoe
nojioxeHue: «4 Tebe 3aBemian paba Ctrxa 3a TO, YTO ThI Bel MOM JieJla B MOE€ OT-
CYTCTBHE, WIN 3a TO, YTO BO3OYXXIEHHOE MPOTHUB MEHSI YTOJIOBHOE JIENIO OBLIO Mpe-
KpallleHO Oy1arofapss TBOEMy BMEILATeJIbCTBY. 3aTeM OKa3bIBaeTCsl, UTO Thl BOBCE
He BeJl MOMX JIeJT WJIM He UMeelllb HUKAKOTO OTHOILIEHUS K TIPEKPAIleHUIO YTOJIOB-
HOTO Jiefla; TeM He MeHee, 3aBelaTeIbHOe PacIopsDKeHNE OCTaeTesl B CUJie». DTO
nosoxeHue opMmyaupyercs Tak: legato falsa causa non nocet — JIOXHBIN BHYT-
PEHHUIT MOTUB He BpemuT 3aBelaTtebHoMy pacriopsbkeHuio (1. 2. 20. 31).

CocraButenu Jlurect aenaloT U JajbHeWMid mar. OHYM LHATUPYIOT MPUBEISH-
Hblii y FOnuana npuMep, Koraa Kpeautop naet neHbrd donandi gratia, a JOJKHUK
ux Geper quasi creditam, B Bume 3aitMa. MbI 3HaeM, 4To, 1o MHeHMIO lOnuaHa, B
JAHHOM CJTydae IOTOBOP He COCTOSUICS M3-3a pacXoxXIeHus B «kaysa» (D. 12. 1. 18.
pr.). OmHako KO BpeMeHH pa0OoThl BU3AHTMHCKMX KOMITMISITOPOB B3IVISII HA «Kay-
3a» YK€ UBMEHUJICS, U OHU He OCTAHOBUJIMChH TIepel TeM, YTOObI BIOXUTh KOmnma-
Hy B yCTa MPSIMO TIPOTUBOIIONIOXHOE PellleHNe:

Nec impedimenta esse, quod circa causam dandi atque accipiendi dis-
senserimus (D. 41. 1. 36. lulianus). - He sensercs npensrcrenem pac-
XOXXAeHue B OTHOLLUEHUN «Kay3a» nepesaqu v rosiy4eHusl.



B pesynbTate sBoMOLMY MEepefaya BELIM CTajla HE3aBUCUMOM OT «kay3a», Jpy-
TUMU cloBamy, traditio crama adcrpakTHOH (1. 198).

§ 99. MHOXXeCTBEeHHOCTb JIUL, B 00s13aTeNnbCTBe

301. Yuactauku obs3atenscTsa. [IpocToii cinydait 00s3aTeIbCTBEHHOTO OTHO-
IIEHNS, C TOYKM 3PEHMS YKMCIIa €T0 YIaCTHUKOB, 3TO TOT, KOIIa B HEM y4aCTBYIOT
omuH kpemutop (creditor — reus stipulandi) ¥ omuH momkHuK (debitor — reus
promittendi). «Reus» oT cji0Ba res cHayajaa 03HayalO y4acTBYIOLIETO B J€Ne, T.C.
Kak Ha aKTMBHOI4, TaK 1 Ha MaCCUBHOI CTOPOHE; JIWIIIb TTO3HEE 3 CJIOBOM TeUs CO-
XPaHWJIOCh 3HAUEHME OTBETUMKA B IPakJaHCKOM Jee, MOACYIMMOr0 — B YTOJIOB-
HOM jiefie. Promittere 3HaunT 00€1aTh, IPMHUMATh Ha ce0sl 00sI3aTeILCTBO; Stipu-
lari 3HAYUT BHIFOBOPUTH B CBOIO MOJIB3Y, TIPUTOM HE TOJIBKO MO CTUITYISILIUK, HO U
1o Jto0oMy BUIy 00513aTe/IbCTBA: JTOMKHUK, OOEIIAeT, KPeAUTOp «CTUIYJIUPYET».

Ho ecTb 00s13aTeIbCTBEHHBIE OTHOIIEHMSI, O0JIee CIIOXHBIE IO YUCTY YIACTHHU-
KOB: C HECKOJIBKMMHU JOKHUKAMHU, C HECKOJIbKMMHU KPEIUTOPAMHU.

302. Tonesbie o0s3aTeneTBa. Ecy mpeamMeT 00s3aTeNIbcTBa ObLT AETUM, TO,
BOOOILIE TOBOPSI, 00513aTeILCTBO APOOMIOCH MEXTY HECKOJILKUMH YYaCTHUKAMMU.
Wcrounuku, a umenHo Kozpexc FOctunuana, a eue pansiie ITasen (D.10. 2.25. 9.
13) BO3BOAAT 3TO MpaBuJIO K 3aKkoHaM X11 Tabsuil.

Ex lege XII tabularum aes alienum hereditarium... pro portionibus... ipso
iure divisum (C. 2. 3. 26). - 1o 3akoHam Xll Tabnuy Hacne[CTBEHHbIe
A0JIrn fensaTcss aBToMaTu4ecku Ha [OJIN.

JloneBasi OTBETCTBEHHOCTb AEHCTBYET BO BCEX CIyyasX, KOIJa OHA 3aKOHOM
WM JIOTOBOpPOM He ycTpaHeHa. Nomina ipso iure divisa, Tak IIacuT MpaBuio.
Nomen — GYKBaJbHO MMSI, 3aIIICh MIMEHM JOKHUKA B KHUTE PUMCKOTO JOMOXO-
31MHa, OTCI0a nomen — J0JIroBoe TpeOoBaHue, JOJT.

303. OtBercTBEHHOCTb COJMMAAPHAS M MHOXKECTBEHHAsd. Eciu xenmanu Bo3ymo-
KUTh OTBETCTBEHHOCTb Ha KAXIOTO U3 JOKHUKOB BO BCeM 00beMe WU IpefocTa-
BUTb TIPaBO TPeOOBAHUS KAXIOMY U3 KPEIUTOPOB BO BceM 00beMe, TO 3TO HOJIX-
HO ObLIO OBITH MOMOXMTEILHO OTOBOPEHO B CHEJKE (IOTOBOpe, 3aBEllaHUM).
B TakoMm ciydyae HacTymajaa OTBETCTBEHHOCTS in solidum (OYKBaJbHO — IIETUKOM):
KaX[Iblil 3 HECKONBKUX CYOhEKTOB 00513aTeNIbCTBA 00513aH ObIT MCIIOJIHUTD LEIU-
KOM MJIM BIIpaBe ObLT TpeOOBaTh LIEJTMKOM, ¢ TEM OJHAKO, YTO 00513aTeIbCTBO MOJI-
JIeXan0 UCTIOMHEHUIO TOMBKO EAMHOXKIIbI.

Tyt Mbl UMeeM JIeN10 € Tol Pa3HOBUIHOCTBIO COBOKYIHBIX 00513aTe/IbCTB, KOTO-
phle HA3BIBAIOTCS COMMAAPHBIMU. B 3TOM OTHOILIEHMHU COMUIapHbIe 00s13aTebCTBA
OTJIMYAIOTCS OT APYroi Pa3HOBUIHOCTY COBOKYITHOM OTBETCTBEHHOCTH, TIPU KOTO-
POl HAacTyMajIo yMHOXEHHE OTBETCTBEHHOCTH. Hampumep, eci HECKOJIbKO Yeso-
BeK younau pada, Wi eclii HECKOJIbKO YesloBeK Opocuiu OpeBHO M 3a1aBu/u paba,
TO 110 3aKOHY AKBUIMS (OK. 289 T. 10 H. 3.) UMYILECTBEHHAs OTBETCTBEHHOCTD BO3-
Jlarajach Ha KaxJoro U3 COyYaCTHMKOB. DTO TOJOXEHHE, OCBSILEHHOE aBTOPUTE-
TOM CTapo-pecybIMKaHCKUX I0PUCTOB (auctoritate veterum), TTOKOUIOCH Ha TOM,
YTO B J]AHHOM ClTydae OTBETCTBEHHOCTb Hocmia mTpadHOi xapakrtep. «Ex lege
Aquilia quod alius praestitit, alium non relevat, cum sit poenas — «T0, 4T0 Of[UH



VIUIATWII TI0 3aKOHY AKBWJIMSI, HE OCBOOOXIAET IPYroro, MOCKOIbKY peub WAET O
mrpade, o Hakazanun» (D. 9. 2. 11. 2). To e camoe HacTymaer o actio furti pu
OTBETCTBEHHOCTH HECKOJIKUX JIMLI, COBMECTHO COBEPIIMBIINX KPaXy. DTa KyMy-
JIATUBHASI OTBETCTBEHHOCTh OblIa UCKITIOYEHUEM; B IPYTHX JACTUKTHBIX MCKaX, He
HOCHBIIMX ITPadHOTO XapakTepa, HACTyIajla OTBETCTBEHHOCTb HE 0 MPUHITUITY
YMHOXEHMSI OTBETCTBEHHOCTH COYYaCTHUKOB, a COJIMIApHasl.

304. OoszaTebeTBa COMMIAPHbIE U Koppeasbhble. 10 CpaBHUTE/ILHO HelaB-
HEero BpeMeHH TOJIKOBaHKME MCTOYHUKOB MPOU3BOIMIOCH TAKUM 00pa3oM, YTO CO-
JIMapHas OTBETCTBEHHOCTb pa3inyaiach IByX BUIOB:

(1) Coaudapras B TeCHOM CMBICTIE CJIOBA, KOTAA ydo61emeopeHue, TIOTydeHHOE
KPEMTOPOM OT OIHOTO M3 COBOKYITHBIX JOJDKHUKOB WJIM OTHWM M3 COBOKYITHBIX
KPEeIUTOPOB OT JOJDKHMKA, TIOTalllaio 00sI3aTeIbCTRO.

(2) Koppeanvhas, Korna npedsssnenue ICKa KPeAUTOPOM K OMHOMY M3 COBOKYII-
HBIX JIOJKHUKOB WM OTHUM U3 COBOKYITHBIX KPEIUTOPOB K JOJDKHUKY TOTaIIaio
00513aTeJIbCTRO.

CJ0BO «KOppeaTbHbIi» MPOUCXOMUT OT TOTO, YTO MUCTOUYHUKU TOBOPST O «duo
rei» WIKN «COITei», T.€. O ABYX YUaCTHUKAX WJIM COYyYaCTHUKAX 00s13aTe/IbCTRA.

[Mpyr HaTMUMKM HECKOJILKUX COJIMIAPHBIX (2 B COOTBETCTBEHHBIX CIIyJasiX, KOp-
peaJIbHbIX) TOJDKHUKOB TOBOPSIT O IMACCUBHOM COMMIAPHOCTU (KOPpeaJbHOCTH), a
MPU HAJIMYMK HECKOJIbKMX COJMIAPHBIX (2 B COOTBETCTBEHHBIX CIIydasix, KOppe-
aJIbHBIX) KPEIMTOPOB FOBOPST 00 aKTUBHOW COMMAAPHOCTH (KoppeanbHocTHh). Ha-
noosbIee MPAKTHIeCKOe 3HAYeHUE MMEET TTaCCUBHAs CONMIAPHOCTh (KOppeaib-
HOCTb).

305. Ilpexnmii B3ISIH HA pazMuMie COMMIAPHBIX W KOpPpeabHbIX 00s513a-
TebeTB. CUMTATIOCH, YTO KOppeaibHasi OTBETCTBEHHOCTh BOSHMKAET TIPU COBMECT-
HOM BCTYIUIEHWW JOJDKHUKOB B JIOTOBOP, @ COJIMAApHAsl OTBETCTBEHHOCTb HACTY-
Tajia 1o JETMKTaM WM Korha JOJDKHUKM BCTYMAIM B 00SI3aTeIbCTBO HE3aBUCUMO
OIVH OT Jpyroro. Bompoc o pasnmuumy Mexmy KOppealbHbIMU M COMMIAPHBIMU
00s13aTeIbCTBaMU ObUI, MOXATYM, CaMbIM TPYIHBIM B 00513aTeJIbCTBEHHOM IIpaBe.

CunTanock, 4To KoppeabHbIe YYACTHUKM 00s13aTelTbcTBa 6OJIee TECHO CBSI3aHBI
MEXIy coboif, 4eM commmapHble. Tak, TepepblB MCKOBOM JaBHOCTU B OTHOIIIEHUN
OITHOTO U3 KOPPEeaTbHBIX TOKHUKOB JAEHCTBOBAI B OTHOLLIEHUN BCEX KOPPEATbHBIX
JIOJDKHUKOB, MEXITY TeM Kak TepepbiB JABHOCTU B OTHOLLIEHUU OHOTO W3 COJIUIap-
HBIX IOJDKHUKOB He JECTBOBA B OTHOIIIEHUH OCTAJTbHBIX COTMAAPHBIX TOJKHUKOB.
PaBHBIM 06pa30M TIpOIIIEHNE T0JITa OMHOMY M3 KOPPeaTbHbIX TOJKHUKOB WU 3aMe-
Ha 00s13aTe/IbCTBAa HOBBIM (HOBaLIMsI, OOHOBJIEHHE 00s13aTeIbCTBA) TIpeKpalliaia 0T
OCTaJIbHBIX KOPPEaIbHBIX TOJKHUKOB. Takue NpaBoBbIe TIOCASACTBYS He ObLIH TpH-
CYIIM COMMIAPHBIM O0SI3aTeTLCTBAM.

OCHOBBIBasICh Ha BBIPAXKEHUH UICTOYHUKOB O TOM, YTO B KOppealbHBIX 00s13a-
TeJILCTBAX peub UaeT 00 eduHom 00si3aTeNbCTBeE (in utraque obligatione una res ver-
titur), HeMelKue MaHIeKTUCTHI TIPOILLIOro CToNeTus, B ocobeHHocTn Kesutep, Bb-
JBUHYJIM 3aMBICJIOBATYIO TEOPUIO 00 eMMHOM OOBEKTHUBHOM COCTaBe KOPpPeabHOTO
00513aTeJIbCTBA C PA3IMIHBIMUA CYOBEKTUBHBIMI OTHOIICHUSIMU. DTUM OOBSICHSI-
JIOCh, YTO TpPEIbsIBIEHUE MCKAa K OTHOMY KOppeaJbHOMY JOJDKHUKY IpeceKaer
BO3MOXHOCTb McKa K ipyroMy. OHaKO UCTOUYHHMKU TOBOPSIT B APYTMX MECTax He O
€IMHOM, a O JBYX KOppeaJbHBIX 00S13aTe/IbCTBAX, YKA3bIBasi, YTO €CIM UCK MPedb-



SIBIISIETCSL TIO 00HOMY KOppPealbHOMY 00s13aTesIbCTBY, TO TEM CaMbIM IOTalaeTCst
6mopoe KOppeaJlbHOE obsi3atesibeTBo (natura obligationum duarum eaesset, ut, cum
altera earum in iudicium deduceretur, altera consumeretur — D. 46. 1. 5). A BTa-
KOM BOITpOCe, KaK BIMSHUE TIPOCPOYKU OTHOTO M3 KOPPEATbHBIX JOJKHUKOB, Cy-
IIECTBYET B TEKCTaX TPYAHO MpUMUpUMoe npoTuBopeure. [1o muenuto [TommoHus
(ok. 130 r. H. 3.), HENPaBWIBHOE JAEUCTBIE OITHOIO M3 KOPPEATLHBIX JOJDKHUKOB
BJIEYET 3a cO0Oii BpelHbIe MOCEACTBUA 11 Apyroro (alterius factum alteri quoque
nocet — D. 46. 2. 18). I1o mHeHuto ke Mapimana (ok. 230 I. H.3.), B KOppeasb-
HOM 00$13aTeJIbCTBE MPOCPOYKA OMHOTO U3 COMODKHUKOB He 81e4em 3a OO0 Bpe-
HBIX MOCTIECTBYI 115t ipyroro (si duo rei promittendi sunt alterius mora alteri non
nocet — D. 22. 1.32.4).

Bce oTH TpyAHOCTH, a TAKXKEe COBPEMEHHbBIE METOBI TIOIXO0MA K BU3AHTUIACKUM
HMCTOYHUKAM PUMCKOTO TIpaBa TOBEIM K HEOOXOAMMOCTH TepecMOTpa BOIpoca O
KOppeaTbHBIX W COMMIAPHBIX 00sI3aTeIIbCTBAX.

306. Emynblii TUII COBOKYITHOIO 00S13aTeJIbCTBA Y IOPUCTOB-KiIaccukoB. Ho-
BeiiIlIe aBTOPBI TIPUXOIUT K BBIBOIY O TOM, UTO CJIOXKHBINA M 3aITyTaHHBIN BOTIPOC
0 Pa3IMYNK MEXITY KOppeaTbHbBIMU Y COTMIAPHBIMU 00513aTe/IbcTBAMU OCHOBAH Ha
HEIOCTaTOYHO KPUTUYECKOM OTHOIICHMM K MCTOYHHMKAM M TIO CYLIECTBY SIBJISIET-
cs1 GecTIpeIMETHBIM CO3IaHUEeM BeCbMa TO3IHUX, TPEUMYILIECTBEHHO TepPMaHCKUX,
«TE€OPETUKOB».

C 3TOi1 TOUKM 3pEHUSI CUYMTAETCS, YTO He OBbLIO ABYX KaTeropuii COBOKYITHBIX
00513aTeNTbCTB, KOPPEATbHBIX U COMUIAPHBIX, a ObUT OMVH THIT; OyIeM MMEHOBATh
€r0 COMMIApHBIM. B KITacCMYIECKYIo 3MOXY CUMTAIOCH, YTO MCKA HECKOIBKHMX COBO-
KYMHBIX (paHbllle TOBOPWIIN: KOPPEaTbHbIX, TENePh TOBOPSIT COMMIAPHBIX) KPEau-
TOPOB WM K HECKOJBKUM COJMMIAPHBIM JOJDKHUKAM SIBIISTIOTCSI ICKAMU 00 OIHOM
u ToM ke (de eadem re), BCaeACTBHE Yero MpembsABIEHHE UCKa, TouHee litis con-
testatio, OMHUM M3 KPEAUTOPOB MJIM K OMHOMY M3 TOJDKHMKOB BJIEUET 3a COOOM T0-
raiieHue Apyrux npaB TpeOOBaHUSI.

307. Coxpanenue npu FOcTHHHAHE €JMHOIO THIIA COBOKYITHOIO 00S13aTe/IbCTBA
TPY HAIMYMK HeCKOJIbKMX KpeauTopoB. CocTaBuTeN JIUTECT OCTaBUIIN 3TO TTOJI0-
KeHre B cuJie UIST aKTUBHOM COJTMIAPHOCTHU, COXPAHUB COOTBETCTBYIOIINE TEKCTHI
KJIaCCMYeCKUX I0pUCTOB 0e3 m3mMeHeHus1. Si duo rei stipulandi sint..., unum iudici-
um petentem, totam rem in litem deducere, T. €. IpY HATMYUK IBYX COBOKYITHBIX
(paHbllle TTEPEBOAMIN: KOPPeabHbIX; TeTlephb TIEPEBOIAT: COMMIAPHBIX) KPEAUTO-
POB TIpeIBSABIICHUE MCKa OMHUM M3 HUX BeleT K MOITIOIIEHUIO UCKOM BCEro 00si3a-
TeJILCTBEHHOTO B3aumooTHoleHus (D. 46. 2. 31. 1). Ecim oavH U3 ABYX COBOKYII-
HBIX KPEIUTOPOB TMPEIbsBISAET UCK, TO MPEUIOKEHNE AEHET TOJDKHUKOM JAPYrOMY
13 KPEIUTOPOB HE MOPOXKIAeT MPpaBoBhIX nocieactsuii (D. 45. 2. 16).

308. Pehopma IOcTuHHMAHA B OTHOLIEHUM TOTaIieHUs1 00SI3aTE/ILCTBA NPU
HAIMYMY HECKOJILKMX COBOKYNHBIX JO/DKHMKOB. HO B OTHOILIEHMM TMTACCUBHOM CO-
BOKYITHOCTH (paHBbIIle B 3THX CIy4asX TOBOPWJIM O KOPPEaTbHOCTH, TeTepb roBO-
pAT 0 comumapHocTh) Tipy KOcTrHMaHe BBeNeHO OBbUTO CYIIeCTBEHHOE U3MEHEHHE,
a IMEHHO:

In duobus reis promittendi constituimus, ex unius rei electione praeiu-
dicium creditori adversus alium fieri non concedentes, sed remanere



ipsi creditori actiones integras, donec per omnia ei satisfiat (C. 8. 40. 28)
(531 r. H.3.). - [Tpyu HanM4yun AByX COBOKYMHbIX [CONUAAPHbIX] AOJDKHN-
KOB Mbl MOCTaHOBJ/ISIEM, 4TOObI BbIGOP OAHOIro AO/DKHUKA [ANS Npeab-
fABJIEHUS1 K HeMy UCKa] He nperpaxaas npas KpeanTopa B OTHOLUeHUN
APYroro AoJ/DKHNKa, HO YTOObI MPaBo KpeaUTopa Ha NCK OCTaBasloCh
3a KpeaUTopoM BrpeAb [0 MOJIHOMo yAOB/I€TBOPEHUS.

TakuMm 06pa3oM B OTHOILICHWM TACCUBHOMW COJMAAPHOCTH 00SI3aTENLCTBO TT0
pedopme FHOcTMHMAaHA MpeKpallagoch HE B CUIIY IMOIVIOIIAIONIETO (KOHCYMUPYIO-
IIETO) BJIMSIHUS TIPEABbSIBJICHUS MCKa, KaK 3TO ObUIO B KIACCUYECKYIO BITOXY
(1. 74), a B cwty (paKTHUECKOTO yIOBJIETBOpeHMs (solutio).

309. Vinrepnosisimy B TEKCTAX O COMMIAPHBIX JOBKHUKAX. UTO >Ke ocTaBajioch
nenath Komuccnn TprboHnaHa mo coctaBieHuIo durect? OHU IO cBoeMy OOBIU-
HOMY METOIy MHTEPIIOIIMPOBATA COOTBETCTBYIOIINE MECTa KITACCMUIECKUX I0PHCTOB
C LIEJIBIO TIPUBECTU UX B coriacue ¢ pepopmoii FOctunuana. Bro u caenado B D. 9.
4. 5, Toe BCTaBJIEHHI cJioBa «Iiec altero convento alter liberabitur» — nipeabsiBIeHUE
MICKa K OJTHOMY He OCBOOOXIAeT Ipyroro. Ellle sipye MHTEPTONALMS 3ByIUT B Ipy-
TOM TEKCTe:

Siapud duos sitdepositares, adversus unumquemgue eorum agi poter-
it, nec liberabitur alter, si cum altero agatur: non enim electione, sed
solutione liberantur (D. 16. 3. 1.43). - Ecsm Bewys caaHa Ha xpaHeHne
ABYM NM4aM, TO MOXHO NpPeAbsBUTb UCK K JIIOOOMY U3 HUX, MPpUYeM
Apyrovi He ocBo6oXaaeTcsi B CUJly NpeabsiBJIEHNs UCKa K NepBoMy;
nb6o 0653aTenbCTBO NMpekpawjaeTcss He B cuily Bblbopa O[HOro u3
AOJDKHUKOB A5 NpeAbsaB/IeHUsI K HeMY UCKa, a B CUJTY UCTIOJIHEHUS].

BbineneHHbIe clioBa M, B 0COOEHHOCTH, 0OOOIIIAIOIIMIA BHIBOI CYMTAOTCSI TBOP-
YeCTBOM BM3aHTHIIIEB, BIIOKEHHBIM B YCTa KJITACCUYECKOTO FOPHCTA.

To Xxe camoe clieayeT cKazaThb O COBOKYITHOM OTBETCTBEHHOCTHM HECKOJIBKUX
COOTIEKYHOB 3a 3aBEJIOMO HEIpaBWJIBHOE JIEHCTBHE OMEKYHOB IO YTBEPXKICHUIO
IIeHCTBUI TIOMOIICYHBIX. perceptione, ab uno facta, et ceteri liberantur, non elec-
tione — C TMOJIydeHUEeM YIOBJIETBOPEHUS OT OIHOTO M3 HUX, a He C TPEeIbsIBICHMU-
€M HCKa K OTHOMY M3 HMX, 0CBOOOXKIaloTcst ocTanbHble (D. 27. 6. 7. 4).

Bpocaetcs B maza untepnonsuus B ToM Mecte Jdurecr, toe roopurcs (D. 9.
3. 1. 10. ¥Yabrmman; D. 9. 3. 2-4) o TakoM ciyvae: 13 o01Ieit KBapTUPbl YTO-TO BbI-
OpOILIEHO WM BBUIUTO HEM3BECTHO KEeM, MCK IACTCS MPOTUB KAXIIOTO U3 XUJIbLIOB
COJIMIAPHO; HO €CNU K OTHOMY HpedsseneH UCK, TO OCTATbHbIE OCBOOOXKIAIOTCS.
DTO MONOKEHNE COOTBETCTBYET TOUKE 3pEHUST KJIACCUKOB, HO Ha 3TOM MECTe TeKCT
VibnuaHa oOpbIBacTCS KOMITWIIITOpaMHM U BCTaBJsiioTcs U3 [laBna cremyroruye
CJIOBA: «yIUIATOM, a He 3aKperuIeHUEM MCKay.

«Actio dabitur... in solidum; sed si cum uno fuerit actum, ceteri liberabuntur
fUlpianuslperceptionenonlitis contestatione|Paulus]».

BoineneHHBIe ciioBa SIBISIOTCS MHTEPIIONIMPOBAHHON BCTaBKO. MBI SICHO BU-
JIUM DSIZIOM CTOSIIIIME: TEKCT KJIAaCCUKa U TOOABJICHHBIN K HEMY TEKCT WHTEPITONIS -
TOPOB, BJIOXXEHHBIN B YCTa IPYroro Opucra.



B PEIYJILTATE CICAYET CUUTATh, YTO PUMCKOE ITpaBO HE 3HAJIO, HapsAay C COJIU-
JapHbIMHU, €1IC 1 KOPpPEAJIbHbIC obs13aTesibcTBa. OCOOEHHOCTh COCTOSIIA B TOM, 4YTO
B KJTaCCUYECKYIO 3IT0XY COBOKYITHOC 00513aTeJIbCTBO HECKOJIBKUX JOJLCKHUKOB ITpE-
Kpalajoch B CWTy (hakTa MpeabsBlIeHUs UCKa K OMHOMY U3 HUX; npu KOctuHua-
HE K€ TaKO€ ITOCJICACTBUC HACTYIIAJIO JIMIID ITO IMMOJTy4EHUN ydoeﬂemeopenuﬂ om 00-
HO20 U3 00AHCHUK08.

310. WcToynuKH BO3HMKHOBEHHS COJMAAPHBIX 00s3aTenbcTB. CoMMIapHbIe
00s13aTeJIbCTBAa BO3HUKAII B PpEIYJIbTATE 10roBopa, 3aBC€llaHnA, COBMECTHOIO ITPpU-
YMHEHMSI Bpena, TNpy HeACTMMOCTM MpeaMeTa 00s13aTeNIbCTBa, HampuMmep, He-
CKOJIbKO COHAC/IEAHUKOB O0sI3aHbl IIPEIOCTAaBUTh KPEIUTOPY CEPBUTYT Mpoe3na,
IIpOroHa, 1mpoxonaa, IpoBoaa BOAbl, MJIN HECKOJbKO COHACICAHNKOB BIIpaBE Tp660—
BaTb OT OHOIO NOJKHUKA ITOJIb30BaHUA TAKUM CEPBUTYTOM. CHCL[I/I(I)I/I‘IGCKI/I PUM-
CKOI1 ObLIa comaapHad OTBETCTBEHHOCTb HECKOJIBKMX X034€B 3a BPE, IIPUYMHCH-
HBII MX OOLLIMM paboM.



I'nasa 25
MECTO U BPEMA UCITOJIHEHUA.
ITPOCPOYKA

§ 100. MecT0 ucnonHeHus o0s3aTenbLCTBA

311. 3navenne mecta ucnoanenns. I1o mepe pocta Puma, 3aBoeBaHus MM cpe-
JM3eMHOMOPCKOTO0 0acceiiHa M CBSI3AHHOTO C 3TUM Pa3BUTHUSI TOPIOBBIX OMepaIuit
HproOpeTaeT 3HaUeHKWE BOIIPOC O MECTe MCIOTHEeHHS. [10gBIAIOTCS CAENKM THIIA:
Romae stipulatur Carthagine dari (D. 13. 4. 2. 6), T. e. 10roBop 3aKJioyeH B Pume
¢ TeM, YToOBl MCIIOJHeHMe mocienoBaio B Kapdarene. MHorna coenka eie 00b-
11Ie OCIOXHSIeTCS: 3aMaTuTh AecsaTh B Ddece uam aath paba B Kamye. KOpuctsl B
STI0XY Pa3BUBILEHCS MOPCKOIf TOPTOBIM OTMEYAIOT, YTO 0c000e 3HAUEHHME OTpee-
JIEHUS MecTa UCTIOJHEHHS 00YCIOBIEHO SKOHOMUYECKUMU COOOpaXKeHUSIMU, YC-
JIOBMSIMH PBIHKA:

Varia sunt pretia rerum per singulas civitates regionesque, maxime vinl,
olel, frumentl (D. 13. 4. 3). - LieHs! Ha TOBapbI Pa3/INYHBI B OTAELHBIX
o6LmMHax n o6aacTax, B 0COGEHHOCTN Ha BUHO MAcCJIO, 3€pPHO.

PaBHBIM 00pa3oM M CTOMMOCTb KpeauTa Obl1a pa3iiyHasi B Pa3HbIX MeCTax.

312. Cnoco0bl onpe/iesieHIsi MeCTAUCTIOIHEHUs. MecToMCTIOTHEeHUsI oTpe ie-
JISIOCH TIPEXIIE BCETO TOTOBOPOM CTOPOH.

Ecmn MecTo McmonHeHUsT ObIIO 0OYCIOBIECHO albTepHATHBHO, HANpPHMEp, B
Bdece umm B Kamye, To BIOOP MecTa MCMOMHEHMSI MPUHALIECKUT NOJKHUKY, a
MpY HEUCTIOMHEHUH, BbIOOp MecTa cyna nmpuHamiexur uctiy (D. 13. 4. 2. 3).

Ecm MecTo ucnofHeHUs: He ObLIO OOYCIOBICHO, HAlleXalluM MECTOM HC-
TIOJTHEHNS, locus opportunus, CYUTAIOCh TO MECTO, T MOXET OBITh MPEIbSBICH
UCK MO JaHHOMY oOs3atensctBy. «Cum... neque adscriptum, quo loco detur,
quocumgque loco petetur, dari debet» — (eciu (B caenke, HapUMep, B 3aBELLIAHUM)
He 100aBlIeHO, B KAKOM MeCTe JOJDKHO TPOU30UTU MCIOMHEHKME, TO OHO J0KHO
MMETh MECTO B TOM MecTe, THe OyIeT MpenbsBIcH HCKa.

A MecTo TOACYTHOCTH OMpe/essieTcsl TPUHAIIEKHOCTBIO JIMLIA K TOI WM MHOI
o01uHe, 1100 MECTOM XUTeIbCTBA NOMKHUKA. Kpome Toro, /000t MCK MOXeT
OBITh, HE3aBUCHMO OT TPAXITAHCTBA WM MECTA XMTENbCTBA, TpeNbsaBieH B Pume
mo mpuHUMNy Roma communis nostra patria est — PuM Hame obiiee oTeyecTBo
(D.50.1.33).



Ecmu B noroBope 00yCIIOBIEHO MECTO MCITOJIHEHUSI, TOMycTUM Ddec, a UCK
MPEIbsIBJICH B COOTBETCTBUM C TOJILKO UTO MPUBEACHHBIM TpaBuWioM B Pume, To
HCTell 00si3aH B CBOEM MCKOBOM TPeOOBaHWU YIIOMSIHYTh O MeCTe HCIIOJTHEHMSI,
Ddece, B MPOTUBHOM CIIydae CYMTAIOCH, YTO OH JIOMYCTH/I B CBOEM HMCKOBOM Tpe-
0OBaHMU CTECHEHME MPaB OTBETYMKA B Buze plus petitio loco (uznuiiHee, Hempa-
BWJIbHOE TPeOOBAHUE KCTLA B OTHOIIEHUU MECTa), a 9TO BIEKIO 3a COOOI OTKa3 B
ucke (laii. 4. 53-a).

313. 3nayeHue MeCTA MCTIOJIHEHHS IS OLIEHKH NpeMeTa 00513aTe/IbeTBa. Me-
CTO MCITOJTHEHUSI UTPAIO POJIb B OTHOLIEHWM OLIEHKH CITOpHOro rnpeameta. Ilo-
CKOJIbKY TIpUCYXIeH!e (KOHIeMHAIIUsT) TIPOU3BOIMIACE B ICHESKHOM BBIPAXKCHHH,
BaXHO OBLJIO 3HATh, ITO KAKOMY MECTY TTPOM3BECTH OLIEHKY. DTOT BOIPOC pelliaeT-
Cs1 aHAJIOTMYHO C BOIIPOCOM O MECTE, a UMEHHO: TIPEXJie BCEro MPUHUMAETCST BO
BHUMaHUE OLIEHKA 10 TOMY MECTY, KOTOpPOe OOYCITOBJICHO B COINIAILIEHUN CTOPOH,
a TIpY OTCYTCTBMU TaKOBOTO OIIEHKA TIPOW3BOAUTCS TI0 TOMY MECTY, TIe MPeIbsiB-
JITETCST UCK.

<« cnipocun, — roBoput FOnmuaH, — 1ieHy KaKOro MecTa CliefyeT MPUHSITh BO
BHMMaHue. OH (Hamo ToJarath, yuuTenb OnmnaHa, SIBojieH) OTBETWIT: €CITU TI0 10~
TOBODY TPEIYCMOTPEHO OTIPEICIEHHOE MECTO MCTIOJTHEHMSI, TO 1IeHY, CYIIeCTBYIO-
IIyI0 B 9TOM MECTE, a /I TOTOBOPEHHOCTH He ObLIO, TO TI0 MECTY NPEIbsIBICHUS
nckoBoro TpedoBanusx (D. 12. 1. 22). D1o uMeno 3HaYeHUE B TOM OTHOILIEHUH,
YTO TIPY MCUYMCIICHUM WCTIOM IIEHBI ¢ HapyllleHHeM yKa3aHHOTO TpaBKJIa UCTILY
yrpoXaia OnmacHOCTb plus petitio re, TPEBBIIIEHHON ONEHKU TpeAMeTa U, CTajlo
OBbITb — OTKAa3 B UCKeE.

TpeTop morres1 Ha TOMOIIh UCTIIaM B 3TOM BoTipoce. B amukTe O6bUT0 yCTaHOB-
JIeHo ocoboe npasuiio de eo quod certo loco dari oportet, T. €. I1g IPeAMETOB, IO/ -
JIeXXalIX crade B OnpeaesieHHOM MecTe. A UMEHHO, B 9THX CJTydasix Ha YCMOTpe-
HuMe (arbitrium) CygpM NPemoCTaBISIOCh TPaBO BHOCUTh W3MEHEHHE B
KOHIEMHAIINIO, T. €. B (hOPMYJIMPOBKY TIPUCYKICHUS, B CIIy9ae PACXOXKIEHMS C 11e-
HOI, M3 KOTOpOW MCXOmua McTell. TakuM oOpa3oM sl MCTLA OTNagaia yrposa
MpouTparth fiesio u3-3a plus petitio (u3nuurHee Tpeboanue) (C. 3. 18; D. 13. 4. 2).

§ 101. Bpems ucnonHeHus 06s3aTesnibCcTBa

314. Bpems ucnosHenusi. Borpoc 0 BpeMeHU HCIIOJHEHMS PEIayicsl TPEXkIe
BCETO B 3aBUCHMOCTH OT IOTOBOPA CTOPOH: 00S13aTeILCTBO IOJKHO OBITh MCITOJTHE-
HO B CPOK, TIPEIyCMOTPEHHBIIN B TOroBope CTOpoH. Ecim cpok B T0roBOpe He yc-
TaHOBJIEH, TO HAJIO yMaTb, YTO MEPBOHAYAIBLHO AEHCTBOBAJIO MPABUIIO, (POPMYIIH-
poBaHHOe B KoMMeHTapuu [Tomrionust k CabuHy: «In omnibus obligationibus, in
quibus dies non ponitur, praesenti die debetur» — «Bo Bcex 00s13aTeNILCTBAX, B KO-
TOPBIX CPOK HE MPELYCMOTPEH, JOJIT BO3HUKAET HeMemwieHHoe» (D. 50. 17. 14).
Wiu, Kak 3T0 BBIpaXEHO B CBOEOOpPA3HOI TEPMUHOJIOTUU, YTBEPAMBIIIEHCS B Ha-
CJIEICTBEHHOM IIpaBe, ubi pure quis stipulatus est, et cessit et venit dies — ecim 10-
TOBOp 3aKJTIOUeH 63 CpOoKa M YCJIOBHUS, TO MOMEHT BO3HUKHOBCHUS 00S13aTEJIbCT-
Ba 1 cpokK ucnoaHeHus1 copnagarot (D. 50. 16. 213). Takoe nojoxkeHue, IOHSITHOE
B JIJIMKTHOM TIpaBe, MPUMEHSUIOCH K IOTOBOpaM, Hajio IyMaThb, Ha OoJsiee paHHel
CTaluu WX Pa3BUTHUSI.



315. INonpasymeBaemblii CpoK UcnoHeHHs. [1o Mepe pocTa TOproBoro 060po-
Ta W pacIMpeHUsT Kpyra CIeJIOK, OCHOBAaHHBIX «Ha JOOPOIl COBECTH», BO3HUKAET
HeOOXOMUMOCTh C/IeNIaTh 0oJiee TMOKMM TIPaBUJIO O IOTOBOpaX, B KOTOPBIX CPOK HE
npeaycMoTpeH. B camoM gene, yxe FOnmuaH ycTaHaBIMBaeT, YTO JOTOBOP, 3aKITIO-
YyeHHBI B PuMe, He MoXeT ObITb HEMEIUIEHHO, CerofHs Xe, ucroyHeH B Kapda-
rede — qui Romae stipulatur hodie Carthagine dari, inutiliter stipulari (D. 13.4. 2.
6). A TIOTOMY 00SI3aTeILCTBO «YIUIaTUTEL B Ddece cto» (Ephesi centum dari) Tonky-
etcs KOnmaHoOM Tak, YTO B 3TOM 00S13aTeJILCTBE MOIYAIMBO TTOApA3yMEBaeTCsl Ha-
anure cpoka — Julianus putat diem tacito huis stipulationi inesse (tam xxe). D10
ymo3akmouenre HOmmana («putat») JieT yepe3 cro m3naraercs y IlamnauaHa, Kak
0eCCIIOpHO IECTBYIOLIEE TTPABO.

Ty xe MBbICIIb 1 Ha TOM e TpaIulIMOHHOM MpuMepe yruiathl B Ddece (Ephesi
dari) pa3BuBaet muamimii coBpeMeHHUK FOnunana, Benyneit. OH cTtaBUT BoIpoc O
TOM, KaKUM TpeOOBaHUSM JOJKEH YIOBIETBOPSITH TIOAPa3yMeBaeMBblil CPOK, B OCO-
OGEHHOCTHM B TeX CIIydyasx, KOIza JOTOBOD 3aKJIIOUeH B OMHOM MeCTe, a TOMIEXKUT
UCITOJIHEHMIO B ipyroM. OTBET Ha 3TOT Bomnpoc BeHyseli 1aet ¢ TeM TakKTOM U yue-
TOM MOTPEOHOCTE KU3HU, KOTOPBI ObLT MPUCYIIL JIYUYIIIAM TTPEACTABUTENSIM PUM-
CKOl 1opucnpyaeHiu. OmpenelieHUe CpoKa IODKHO ObITh MPETOCTaBIeHO, IO
MHeHuio Benynes (D. 45. 1. 137. 2) cyape, KOTOpbIii B KauecTse 106pOro Myxa (vir
bonus) cooOpaxaer, Kakoil cpoK IMotpeboBaics Obl 3abommiBomy xo3sauHy (dili-
gens paterfamilias) wist ucnomHeHusi. [Ipu 3ToM He TpeOyeTcs, YTOObI JOJKHUK C
TTOIOPOKHOM TPaMOTOI B pyKax TPOIOJDKAN TMyTh IHEM W HOYBIO, He B3Wpas Ha
TOTOy, HO, C IPYroil CTOPOHBI, OH HE IOJDKEH TepeiBUTAThCS C TPOXJIaiieit
(neque tarn delicate progredi); Hy>kHO y4ecTb BpeMsl rofa, BO3pacT, IOJ, COCTOsI-
HMeE 30POBbSI M IPUHSITh BO BHUMaHME TOT CPOK, KOTOPBI TOTpeGoBasicst Obl HOP-
MaJIbHO OOJTBINMHCTBY JIIOAEH, YAOBIETBOPSIONIMX TEM K& YCIIOBUSIM.

Takoe e MepwIo MPUMEHSIETCS U B TeX CJIyvasiX, KOraa UCTIOJTHEHNE TIPOU3-
BOJMTCS B MECTe 3aKJTIOYEHUST TOTOBOPa, HO CPOK AUKTYETCST CaMOil 0OCTaHOBKOIA,
HarpumMep, KOrja 3aKkiIio4eH JOTOBOp Ha IMOCTPOMKY JOXOIHOTO I0Ma WM Ha pe-
MOHT €r0, 0e3 yKa3aH!s CpoKa OKOHYAaHMSI padboT. JlomycTUM, YTO pUMCKUIA TOMO-
BJIQEIIC1I-9KCIUTyaTaTOp HaHSI TOApsiIuMKa. «bepelbest moarnepeTs Kok 1om?
Insulam fulciri spondes»? (D. 45. 1. 98. 1). He 6e3 romopa Mapiie/i1 3aMedaer: Ko-
HEYHO, HEevyero TSHYTh JieJIo, TIOKa 3TOT IOM pa3BajiuTcs (utique non est exspectan-
dum ut ruat). Ho BmecTe ¢ TeMm, 3agBiseT BeHyeii, moapsAIumK He 00g3aH OTOBCIO-
Ny COTHaTh TUIOTHUKOB W, HaOpaB 3HAYUTEbHYIO pabOdYyl0 CUJly, TPOSIBUThH
crrerky (D. 45. 1. 137. 3). CkB03b 1opuanIecKyto GopMYIMPOBKY BOIIPOCA O CPO-
Ke MCTIONHeHMsI JIurecThl TOHECTN Yepe3 Beka KpacOUHYIo OBITOBYIO KapTHHY.

B pesynbrate pa3BuTHs TTepBOHAYAIbLHOE, IIIMPOKO (DOPMYIMPOBAHHOE TOJI0-
JKEHHUE O TOM, UTO «BCE JOTOBOPHI, HE cojepKalllie cpoka, TojIexaT HeMeUIeH-
Homy ucnoiHeHuio» (D. 50. 17. 14, I[Nommonuii k CabuHy), BOCIIPOM3BOIUTCS
Yabrnanom, kuBimM JieT Ha 80 rmosnHee [ToMITOHUS, 1 OTISITh )K€ B KOMMEHTapU
K CabuHy, MOYTH B TeX e BhIpaXEHUSIX, HO yXe C CYLIECTBEHHON OrOBOPKOI O
CPOKE, MOJIYAIMBO BBITEKAIOLIEM 13 caMoii 06cTaHoBKU. Quotiens in obligationibus
dies non ponitur, praesenti die pecunia debetur, nisi si locus adiectus spatium tem-
poris inducat, quo illo possit perveniri — Koraa B o6s23amenscmeax He TPELYCMOT-
PEH CPOK, TO UCTIOJTHEHUE MOXKET OBbITh MOTPEOOBAHO HEMEIUICHHO, 3d UCKAIOUEHbL-



eM OITHAKO CJTydyasl yKa3aHUsI TAKOTO MECTa UCTIOHEHMsI, U3 KOTOPOTO MOXKHO Clie-
JIaTh BbIBOJ O BPEMEHHU, HEOOXOAMMOM JIJIsl MPUOBITUSI HA MECTO.

B 3TOM GoJlee TMOKOM OTIpeneieHNH YXe He TOBOPUTCS PEIIUTENTHHO O BCeX
00513aTeNIbCTBAX, 1, KPOME TOTO, aBTOp HAXOMUTCS YKe B Kpyre TIOHSTUI MOPCKOM
TOPTOBJU TPaaULIMOHHOTO TUMa «Pum — Ddecr.

Hrtak, HeMe1IeHHOrO UCTIOJTHEHUSI MOXKHO MOTpebOoBaTh JIUIIB TOTIA, KOraa B 10-
TOBOpPE CPOK He YKa3aH U MPUTOM CPOK He BBITEKaeT U3 00cTaHOBKH. Ho Korma cpok
TIPEIyCMOTPEH B JOTOBOpPE, WM KOIIAa MOTYAIMBO TOIpa3yMeBaeTCsl pa3yMHBII
CPOK, TO 3TO 3HAYUT, UTO 10 HACTYTUICHHSI CPOKA UCTIONTHEHNE HE MOXKET OBITh ITOTpe-
6oaHo, dies adiectus efficit, ne praesenti die pecunia debeatur (D. 45. 1. 41. 1).
B aTOM CMEICTTE ClTeyeT MOHNMATH TIOJIOKEHYIE O TOM, UTO «Ha3HaYeHHe CPOKa MMe-
€T B BUIly MHTEPECHI TOJDKHIKA, a He KpenuTopa» — «diei adiectio pro reo est, non pro
stipulatore» (D. ibid.).

316. [TocpouHoe uCHoJIHEHHEe. DTO IIIMPOKO (HOPMYTMPOBAHHOE TTOJIOXKEHUE HE
03HAYaeT, YTO BO BCEX CIIy4YasX CPOK YCTAHOBJIEH B MHTepecax NorkHuKa. Haobo-
POT, UCTOYHMKM OTMEYAIOT, YTO CPOK HEPEJKO YCTAHABIMBAETCS B MHTEpecax obe-
WX CTOPOH WJIM B MHTEPecax KpeAUTOpa; TI03TOMY JIOCPOTHOE UCTIONTHEHYE (reprae-
sentatio) He Bcerma Aolryckaercs. Tak, Hampumep, Obum 3ampernieHbl (Bo II B.)
MUPOBBIE CIIEIKHU, HAaITpaBJIeHHbIE Ha JOCPOUHYIO BBITUIATY TIPEACTOSIIIMX ATUMEHT-
HBIX TIOBPEMEHHBIX B3HOCOB, MOCKOJIBbKY 3TO MOKET TOBECTU K TOMY, UTO «I10CPOY-
HO BBITUTAYEHHbIC JICHBIM OymyT TpOeNeHbl» — Ut quis repraesentatam pecuniam
consumat (D. 2. 15. 8. 6). Bo BcsKOM ciIydae MUpOBBIE CIEJKU TI0 aTMMEHTaM Tpe-
OyIOT YTBEePXKIEHUS IIpeTopa.

ITpu oTBeTe Ha BOMPOC O AOITYCTUMOCTH IOCPOYHOTO MCTIOTHEHUST FOPUCT OTYET-
JIUBO CTaBUT BOMPOC O TOM, B UbMX MHTEpecax 3TOT CPOK ycTaHoBeH. [Tpumep: 3a-
BeIIaTelTb 00sI3aJT HACJICTHUKA BBITUIATUTH JIETATapHIo JISHBIM Yepes3 IecsITh ieT. Ha-
CJIEMHWK BBIUIATWI JOCPOYHO. SIBOJIGH pelllaeT BOMPOC TaK: €CIM CPOK
ObLT YCTAHOBJIEH M3 OTIACEHUS, UTO JIeraTapyii pacTpaTuT U He cOepeskeT UMYIIeCT-
Ba (T. €. B MHTepecax KpeanuTopa), T JOCPOYHAas! BbITIaTa OCTAaeTCsl Ha PUCKE JOJIK-
HUKa-HaCJIeTHAKA; €CJTN e CPOK ObUT YCTAHOBJIEH B MHTepecax TOJDKHUKA-HACTIe -
HMKa, YTOOBI IaTh €My BO3MOXKHOCTD TIOJTb30BAThCS JOXOMAMU 33 TIPOMEKYTOUHOE
Bpemsa (commodum medii temporis sentire), To JOCPOYHAst BHIIUIATA JOIYCKAETCS
(D. 33. 1. 15). Hapsimy ¢ cabunbsiHIIeM SIBOJIGHOM BOIIPOC CTaBUJI TAKMM Xe 00pa-
30M IOPHUCT CTAPIIEro MOKOJNCHMsI, TIPOKYIhsTHeIl [lerac, KOTOPBIN TIPOBOIVIT AWIC-
TUHKIIMIO (T. €. pa3nyue), B 3aBUCUMOCTH OT TOTO, YCTAHOBJICH JIM CPOK B MHTEPE-
cax HacJieMHUKa JOJDKHUKA WIM JieraTapusi-KpeauTopa. — Pegasus solitus fuerat
distinguere, cuius causa tempus dilatum sit, utrumne heredis, an Legatarii (D. 31. 43.
2. Pomponius ad Quintum Mucium).

§ 102. NMpocpouka ucnonHeHnsa

317. Tlonstrue co3pesiero TpedoBanuss. CTOpoHa, He MCMOJHUBIIAS 00s13a-
TEJILCTBA B HAIUIEXKAIIMIA CPOK IIO CBOEI BUHE, CUMTaeTCsl IpocpouuBIieil. Yaiue
BCEro TMPUXOIUTCS MMETh AENO ¢ TIPOCPOYKON AoKHMKa (mora debitoris, mora
solvendi).

ZasiHanuMusnpocpoUKuO0ANCHUKAHYHCHO COOBEKMUBHOUCIOPOHbL, YMOObLMpe-
bosaHue co3peno 0as npedssenus. JJpyriMu cIoBaMu, HET MMPOCPOYKH TOJDKHHKA,



€CJIM KPEIUTOP HE BIIpaBe TPENbSBUTL UCKOBOe TpeboBaHue — nulla intellegitur
mora fieri, ubi nulla petitio est (D. 50. 17. 88). I1pu 3TOM 6e3pa3IM4HO, MO KaKOi
TIPUYMHE UCK HE MOXET OBbITh TIPEIbsIBIEH, a TAKMX TIPUIMH MOXKET ObITh HECKOJb-
Ko. Ipexne Bcero MCK He MOXET ObITh TIPENbsIBIICH, €CIIM CPOK ellle He HACTYIHIT:
venire diem significat eum diem venisse, quo pecunia peti possit — HacTyIUIEHUE CPO-
Ka 03HavaeT, YTO HACTYITWJI IeHb, KOTJIa MOXET ObITh TIPEIbSIBICHO TpeOOBaHUE 00
ynnate (D. 50. 16. 213).

Jlanee, BO3BMOXHOCTb TIPEIBbSIBICHUS MCKAa HE HACTyMaeT, KOorua peyb MICT O
HaTypaJlbHOM 00s13aTeNIbCTBE, T. €. 00S3aTeNIbCTBE, HE 3allUIIEHHOM MCKOBOIA
CaHKIIMel, Koraa, Harpumep, HEeCOBEpIIeHHOJICTHUI o0s3aics TepenaTtbh pabda
(D. 45. 1. 127). HakoHe11, NCK MOXET ObITh NApain30BaH IEPEMITTOPHOM SKCIIETI-
LIMEN, T. €. MPaBOIOPaXKAIOIINM Bo3paxkeHneM (1. 67), Jallle BCEro, CoralieHueM
0 HenpeabsaBaeHnn TpeboBaHus (pactum de non petendo). B stux ciydasix mpo-
cpouka He HactymaeT. «Non in mora est is, a quo pecunia propter exceptionem peti
non potest» — «He BIAAaeT B MPOCPOUKY TOT, C KOTO AEHbIM HE MOTYT OBITh MIOTpe-
GoBaHbI BBHIY CCHUIKM Ha COIVIALIEHNE O HETIPerbsBieHuu TpedoBanus» (D. 12, 1.
40. i. f). Mrtak, 1j1s HamM4Kst IPOCPOYKH HYKHO IIPEXIE BCETO, YTOOBI TpeOOBaHME
CO3peJIo TSI TIPETbSIBICHUSI.

318. Hanovmnanme. Kpome 3TOr0 TpeOyeTcs, 4YTOOBI JOJDKHUKY CIETaHO OBbI-
JIo HartoMrHaHue. HamoMuHath 00 yruiaTe HOCUT TeXHUYeCKoe Ha3BaHue interpel-
lare (uHorma appellare). OGa TepMrHA 3aHMMAOT CYLIECTBEHHOE MECTO B PUMCKOM
yuyeHnn o0 obumax. «Si quis non debitorem quasi debitorem appellaverit iniuriae
faciendi causa, iniuriarum tenetur» — «kTo cienan HallOMUHAHKE JINIY, HE SBIIS-
IOILIEMYCSI TOJDKHUKOM, Kak eclid Obl OH ObUT TOJDKHUKOM, C LIEIbI0 HAHECTH 00U~
Iy, TOT OTBevaeT 3a obumy» (D. 47. 10. 15. 33).

TMoBumMMOMy Takoe HEOCHOBATEILHO TMPOM3BENeHHOE HATIOMUHAHKME MOTIIO
BECTU K MOApbIBY kKpeauTa. [ToaToMy, ecim Moii KpemuTop, KOTOPOMY s TOTOB ObLT
VIJIATUTh, cHelaeT HarmoMuHaHuWe (interpellaverit) MOMM TOpPYYHTENISIM C LIEJIBIO
MNPUYUHUTL MHE OOy, TO OH OTBeYacT 3a HaHeceHue oounsl (D. 47. 10. 19).

Takue AefCTBUST KpeAUTOPA CTABITCS B OIVWH PSIT C TIYOJIMYHBIM OOBSIBIIEHUEM
0 Ha3HAUYeHWW B TIPOAAXKY 3aI0ra, OyATO OBl IMOJYYEeHHOTO OT IOJDKHMKA, TaKUe
TPUEMbI TIPAKTUKOBAIMCh PUMCKUMU 3aMMOaBIiaMu eliie B amoxy LluiiepoHa u
ocyxnamch ero coppeMeHHUKOM Cepsuem (D. 47. 10. 15. 32).

JIOJDKHUYK, TIOMYYMBINMI HAITOMWHAHME, He JNOJDKEH TPpUOEeraTh K CyIeOHBIM
MPOBOJIOYKAM, B TPOTUBHOM CIIydae TOT, KTO MPEAToves CyTSDKHAYATb, a He yIuia-
TUTb, HeceT MocueacTBus mnpocpouku. «Hic moram videtur fecisse, qui litigare
maluit quam restituere» (D. 45. 1. 82. 2). Pazymeercs, eciiu 6bU10 OCHOBaHUeE 10-
BECTH JIEJIO JI0 cyna (MEpUIOM OCHOBATEIBHOCTH SIBJISIETCS, TTOBHIMMOMY, WCXOI
MIPOLIECCA), TO HET HAJIMLIO NIPOCPOYKU — «qui sine dolo malo ad iudicium provo-
cat, non videtur moram facere» (D. 50. 17. 68).

[1paBoBoii 3(pheKT MPOCPOUKU MOPOXKAAET TOJHKO TAKOe HATOMUHAHUE, KOTO-
poe cIenaHo B HajIeKallleM MecTe M B Haiyiexalee BpeMss — mora fieri intellegi-
tur... si interpellates opportuno loco non solverit (D. 22. 1. 32). Hanomunanmue,
cAenaHHOe M0 HacTyIyieHuu cpoka (ante diem interpellatio), He BiedeT 3a coOoi
nocneacTsus npocpouku (D. 45. 1. 49. 3).



319. HacrynieHne mpocpodyku He3aBHCHMO OT HamoMuHaHus. B psige ciyyaeB
MPOCPOYKA JOJDKHUKA U CBSI3aHHBIE C HEIO TPaBOBbIE TMOCEACTBUSI (O KOTOPBIX
peub MIIET HUXKEe) HACTYIMAIOT He3aBUCUMO OT HAITOMUHAHMS. DTO MMEET MECTO B OT-
HOILIEHUH HEKOTOPBIX JEJIMKTOB, MPEUMYILIECTBEHHO KPaXu. PUMCKue 10pUCTbI BbI-
paboTaIM JOBOJILHO BbIpa3uTesbHOE MosoxkeHue mpasa: fur semper moram facere
videtur — Bop Beerna Haxomurcs B pocpouke (D. 13. 1. 8. 1).

N3 otnenbHBIX pa3pO3HEHHBIX MOJTOXEHWI UCTOYHUKOB HEKOTOPbIE UCCIIEI0-
BaTeJIM PUMCKOTO TIpaBa CAEIaIu BIOCIENCTBUM B OTHOLIEHUM HAIIOMUHAHUS Ta-
KOIA BBIBOI: B T€X CIIy4yasiX, KOIja IO J0roBOpy OOYCJIOBJIEH OIpeAeeHHbIN (Ka-
JIeHAApHBIA) NOeHb IS MCIOJHEHMs, Ipocpoyka HacTymaeT ipso iure
(aBTOMaTHUECKM) 63 HAITOMUHAHUS. DTO MPABUJIO, B PUMCKHUX UCTOUHHUKAX HETIO-
CPEAICTBEHHO He BcTpevatoleecsi, hopmyaupyercs B Buje adhoprsma, CJIOXKUBILE-
rocsl BIIOCJIENCTBUM TIPH IyIoccatopax M miacsiero: Dies interpellat pro homine
(ompeneseHHO YCTaHOBJIEHHBIN JeHb HATIOMUHAET BMECTO YeJIOBEKa).

MHorna HarloMrHaHUE HEBO3MOXHO CIENaTh: 32 HEM3BECTHOCTHIO MecTa Ha-
XOXJIEHUSI TOJDKHUKA WIM €CIM HACHEJCTBO elle He TPUHSTO HacleqHUKAMMU.
B Takux ciydasx mpocpoyka Takke HacTymnajia 0e3 HallOMUHAaHUS WM, KaK BbIpa-
>KaroTcsl UCTOYHMKM, MOTA in re ipsa, Tora ex re, B ONIMYMe OT MOra ex persona,
KOTOpasl HacTyraja Tocjie HalIOMWHAHMS JIMIy, OOsI3aHHOMY WCHOJTHUTH. Yem
6mxke K anoxe FOcTHMAaHa, TeEM 4MCiIo 3TUX cyyaeB (MOra in re) Bo3pacraer.

§ 103. NMocnencTaus NPOCPOUKMN

320. «YBekoBeueHne» 00M3aTeLCTBA. [IPOCPOUMBILNIA JOKHUK HECET PUCK
CJIy4JaiiHOI IMOeM Bellu, T.e. TMOeu, Mpouciieniieil 6e3 ero BUHLI. Veteres con-
stituerunt, quotiens culpa intervenit debitoris, perpetuari obligationem — ropucTEI
CTapbIX MOKOJIEHWIA YCTAHOBWIIM TIOJIOXKEHME: TTOCKOJIbKY UMEET MECTO BUHA JOJTK-
HMKa, 00513aTe/IbCTBO yrpounBaeTcs, ypekoBeunsaercs (D. 45. 1. 91. 3). Orciona
BbIpaboTaicst achopusM: «Mora obligatio perpetuatur» — «B CUJIy IPOCPOUKHU 00SI-
3aTeJIbCTBO YITPOUYMBACTCSI, YBEKOBEUMBACTCSI». A TIOTOMY, €CJIM MOC/e TIPOCPOYKU
JOJDKHUKA TIPEAMET 00sI3aTeNIbCTBa, pad Morud, To TeM He MeHee NOJDKHUK OTBe-
yaeT, KaK ecay Obl pab ObUl XKMB — Si post moram promissoris homo decesserit,
tenetur nihilo minus, ac si homo viveret (D. 45. 1. 82. 1).

321. Bimsinue npocpoyKy I0JZKHUKA HA OIIEHKY YOBITKOB. OCOOCHHOCTh pUM-
CKOTO TpaBa COCTOsUIa B TOM, YTO B CJIydae MPOCPOYKM B MCIIOJHEHWHU OTOBOPA
TOJDKHUK 00513aH ObUI, B OTCTYIUICHUE OT OOIIETo IIpaBuiia, YILIATUTD BHICIIIYIO 11€-
HY, KaKylo UMeJ TpeaMeT TOroBopa MeXIy MOMEHTOM 3aKJIIOYEeHMs TOTroBopa U
nHeM rnpucyxaeHus (D. 19. 1.3. 2).

B oTHoIeHM BO3MEIIEHUST HEMPAaBOMEPHO MPUUMHEHHBIX YOBITKOB IE€HCTBO-
BaJI0 aHAJIOTMYHOE TPaBUJIO B cuily 3akoHa AkBuaus (1. 587). Bop 06si3aH ObL1
BO3MECTUTb CTOMMOCTb YKPaJIeHHOI BEIM IO BbICILIEH OLIEHKE B CUJIy TOTO CO00-
PaXXeHUs, YTO, KaK MbI BUIEJH, OH Beera Haxonutest B mpocpouke (D. 13.1. 8. 1).

322. IIpocpouxa JO/DKHMKA B IOTOBOpax «I00poii coBecti». Eciiv ripaBUIo o
«eprneTyai» (YIIpOYeHWH, YBEKOBEUEHMM) O00sI3aTesIbCTBA BO3HUKIO B cepe
00513aTeIbCTB CTPOTOro Ipasa (structi iuris), a UMEHHO, MPU CTUITYJISILIMU, TO B A0-
TOBOpax «100poii coBecTH» (TepevyeHb 3THUX JIOTOBOPOB M MCKOB, HA HUX OCHOBAaH-
HBIX, cM. 1. 4. 6. 28) BbIpaGOTANIOCH MPABMIIO O TOM, YTO MPOCPOYKA TOJDKHHUKA 00 -



3BIBAET €TI0 YIUIATUTh TIPOLICHTHI 3a BpeMsI Mpocpodky — in bonae fidei contractibus
ex mora usurae debentur (D. 22. 1. 32. 2). DT0 NpMMEHUMO, HAIIPUMED, K IIPOCPOY-
Ke B yIuiate MOKYIMHOM 1ieHbI. [IJIsT CIesoK JXe CTPOroro rpasa, HarpuMep, Mpu 3aii-
Me, 3Ta LeJb JOCTUTAIach IPYTMMU CPENCTBAMU, GoJiee MPUCITOCOOIEHHBIMU TSI pa-
GOBIA/IEIbLIEB POCTOBIIMKOB; K UX yCIyram ObUTH 0COObIE «CTOHCUM» (IpeBHEMLLIVE
(opmanbHBIE clioBecHbIE obellaHus1) o 1Tpade B pa3mMepe OTHON TPeTU U OJHOMA
TIOJIOBUHBI JAHHOM B3aiiMBI M He BO3BpaIlleHHOM B cpok cymMnl (Tait. 4. 171).

B uckax «mobOpoit coBecTv» MOJDKHMK, BIIABIIMI B IPOCPOUKY, 00sI3aH OBLT
BO3MECTUTh ILIONBI, KaK MOJyYeHHbIE, TaK U T€, KOTOPbIE OH MOT M JOJDKEH ObLT
noxyunth, — fructus percepti et percipiendi.

323. IIpocpoyka J0JDKHHKA 1 MPABO OTCTYIUIEHHs OT IoroBopa. Boripoc o mpa-
BE KPEIUTOpa OTCTYIUTHCS OT IOTOBOPA B CTydae MPOCPOYKU TOJDKHUKA B TEX CITy-
Yasx, KOTJa UCTIONHEHUE YTPATHIIO BCJIEACTBIE MPOCPOUKN MHTEPEC JJIsI KPEITUTO-
pa, a TaKke B OTHOLICHWM CAEIOK CO CTPOTO (BMKCHPOBAHHBIM CPOKOM
VICTIOJTHEHMSI, Y PUMCKUX IOpYCTOB He ObUT pa3paboTaH. [IpaBo Ha oTCTyIuieHHEe OT
CHEJIKU B CiIydae MPOCPOUYKHU APYroil CTOPOHBI MOIJIO ObITh OOYCJOBJIEHO B IOTOBO-
pe, B YaCTHOCTH, Ha CJydail HeyIuiaThl TIOKYITHOM TIeHBI B cpok (lex commissoria)
WIM Ha CTydail TIPEIOXKEH!sT TPEThUM JIMLIOM 0oJiee BBICOKOM TOKYITHOM IIEHBI 10
onpeneaeHHoro cpoka (in diem addictio) (cM. 1. 498).

324. TIpocpouka kpemaropa. OHa HACTyMaeT B TeX CIydasiX, KOrma MCITOIHe-
HMe, MpeaaraeMoe J0JDKHUKOM, He TIPUHUMAETCSI KPEIUTOPOM 0e3 JI0CTaTOYHOTO
ocHoBaHMs. Ecim mipocpoyka MOMKHHMKA SIBISETCS TIPOCPOYKOM MCITOTHEHMSI
(mora debitoris, mora solvendi), To MpocpoYKa KpeanuTopa eCTh MPOCPOUKA B TIPH-
HITUU UcToaHeHus1 (mora creditoris, mora accipiendi). ITpumep: Si per emptorem
steterit, quo minus ei mancipium traheretur — OGCTOSITETECTBAM, 3aBHCEBIIUM OT
ITOKyTIaTeJIst, IPOIaHHbINA pab emy He ObuT niepenan (D. 19. 1. 3. 8. 1). Wau: moymk-
HUK TIPESTOKWIT KPETUTOpY MPUYMTAIOIINECS NeHbIW, a KPeauTop 0e3 MoCTaToy-
HOTO OCHOBaHMsI OTKasaics npuHaATh: Qui decem debet, si ea optulerit creditori et
ille sine iusta causa ea accipere recusavit (D. 46. 3. 72).

Wrak, tpebyercss Hammame mpemIoXeHus yiwiatel (oblatio) co CTOPOHBI JOK-
HMKa 1 HETIPUHSTHE CO CTOPOHBI KPEMTOpA 6e3 Hadaexcaujeeo 0CHoganus. B mpyrom
ke Mecte uctouHukoB (D. 13. 5. 17) yka3bIBaeTcsl, UTO KPenuTOp HECET MOC/IEeNCT-
BUSI HEMTPUHSITUS, XOTSI Obl 3TO MPOM3OIILIO O€3 ero BUHBI, HANpUMeEp, €ClIi OH He
SIBUJICS TIO HE3IOpPOBBIO, WIM BCIEACTBUEC HACWIBCTBCHHOTO 3aiepyKaHWsl, WIIN
BciaencTBre Oypu — si valetudine impeditus aut vi aut tempestate petitor non venit.

325. TocneacTsus npocpouku Kpeauropa. [TpocpounBimii KpeauTop 00s13aH
BO3MECTUTb M3JIUIIHUE PACXOIbI, CBSI3aHHBIE C HEMPUHATHAEM; HANpUMep, yIula-
TUTH 3a TIPOKOPM pabda, MPUHSTHE KOTOpOro ObLIo mpocpoueHo (D. 14. 1. 38. 1).

IMocte MPOCPOYKY KPeaUTOpa TOKHUK OTBEUYaeT TOJTBKO 32 YMBIIUIEHHO TTPH-
YMHEHHBIA yIIepD, a He 3a MPOCTYI0 BUHY — iam non culpam sed dolum malum
praestandum a venditore (D. 18. 6. 18). Puck rubeu el nagaeT Ha IMPOCPOYMB-
1Iero KpeauTopa.

McTouyHMKM 04YeHb SIPKO OIMUCHIBAIOT 00pa3 JeHCTBUI TTOCTABILIMKA, Y KOTOPO-
TO TOKYyMarejib He TPUHUMAET claBaeMbIXx eMy TpenmeTtoB. [IpomaBell caaet mpo-
JaHHBIE MM KPOBaTH, HO TOKYIaTellb He TIPUHUMAET UX; MPOIaBell OCTaBJIsIeT UX
Ha ynutie. B meno BMelmBaercs peacTaBUTeS b TOPOICKON TTOUIIVM, MM, KOTO-



PBIi pacriopsikaeTcst u3pyouTh KpoBaTu. [1aBes, co CChIIKOM Ha I0pyCTa KOHIIA pe-
CIyOJIMKY 13 MOKOJIEHUSI TaK Ha3bIBaeMbIX veteres (cTapoit 1ikosbl) AnideHa Bapa,
BO3JIaraeT yoObITOK Ha IMOKyMaTessl, Kak NOIMYCTUBLIETO MPOCPOYKY B MPUHSATUU
(D. 18. 6.13). B toM xe tuTyrne JlurecT paccKa3eiBaeTcs O TTOKYIAaTele BUHA, KO-
TOPBII He SIBUJICS B Ha3HAYSHHBIM AeHb VTS TpUeMKHM BuHa. FOpucT naet nponas-
Ly TpaBo BBUINTL BUHO — licet venditore effundere vinum (D. 18. 6. 13), npuuem
B 3TOM (bparMeHTe JeaeTcsl CChUTKA Ha IOPUCTOB CTapoid 1IKOJIbl BPEMEH peciy0-
JIUKU, «veteres». Takoit obpa3 JeicTBUil BITOCIENCTBUM, Yepe3 TISITh BEKOB, TIPU
IOctuHunane BbI3bIBAT U3yMJICHUE, M pabOTaBIIMe NP HEM KOMITWISTOPLI Jurect
CMSITYMIIY 3TO cypoBoe MnpaBuio. Beututs BUHO MOXKHO, HO He ToTuac, a iniiib no-
cJie MpenynpexaeHUs! MOKynaTessi O TOM, 4TO €C/IM OH BUHA He 3a0epeT, TO OHO
Gynet BbMTO. HO 1 3TO TIOKA3a/10Ch CJIMIIIKOM PEIIUTEbHBIM, Y TIOITOMY 100aB-
nsieTcst: «OmHaKko ecv Mpofasell, Oyaydud BIpaBe BbUIMTb BUHO, BCE-TaKW HE BbI-
JIJ ero, TO OH 3aC/y>XMBaeT TMoxBabl» — «si tamen cum posset effundere, non
effudit, laudandus est potius».

Hogeitmii aBrop I'panensuil B 1929 T., NIOKMPOBaHHBIN PE3KOCTHIO TPEAJIO-
JKEHHOM pecITyOIMKaHCKUMU I0PUCTAMU MEPbI, TIPEIOXKII CMSITYEHHOE TOJIKOBA-
HHE: pe4b, MOJI, UIET HE O TOM, YTOObI COBCEM BBIIUTH BUHO, a O TOM, YTOOBI BbI-
JIUTh €TO B YaHBbI.

[yMaeTcsi, 4To B 3TOM CJIy4yae He YUMThIBAETCs COLMAIbHBIN (oH cTaporo Pu-
Ma. B jene ¢ BUHOM peub WIET O 3eMJIEBTIaelTblie, TIPOJAIOIEM BUHO M3 CBOMX T10-
rpe6oB. [le10 IporCXOmUT BO BpeMeHa PecITyOIMKY, KOrAa Taphl Uil BUHA ObLIO
HE TaK yXXe¢ MHOIO, a MEXIy TEM, >KIMBbI ObUIM CEJIbCKOXO3SMCTBEHHBIE MTAaTpHUap-
XaJibHbIe 3aBeThl KaToHa crapiiero, ¥ 3eMiieBilanesiel] YyBCTBOBAI ce0sl MajleHb-
KUM LIaPbKOM B CBOEM MoMecThe. B kHure KaTtoHa 0 celTbcKOM XO3STICTBE HAeTCst
yKa3aHue, YTO BUHO JOJDKHO OBITh B3STO TIOKYIaTeleM He To3aHee 1-To oKTsIopsl.
Eciti K 3TOMy CpOKY TIOKYIIATeNIb HEe BRIBE3ET BUHA, TO 1YCHb NPOOasey, nocmynaem
¢ euHom Kak 3axouem — si ante non deportaverit, dominus vino quid volet faciet
(Cato, De agricultura, 148. 8).

Ho BpeMeHa MEHSIIOTCSI; Pa3BMBAIOIIASICS TOPIOBIS Jeiana HermpUeMIeMbIM
TaKOM HEXO3SMCTBEHHBII CITOCOO pa3pellieHusT BOIIPOca O Tape, W IOPUCTHI yKe BbI-
JBUTAIOT MHYIO TOYKY 3PEHUSI.

§ 104. MNpekpalieHne NPoOCpPoUKn

326. Ounctka («myprauua») Npocpouku. Mbl BUAETH, UTO, B CUIY IPOCPOUKH,
00513aTeNILCTBO, 10 YYEHUIO CTAPOTO MOKOJIEHUS I0PUCTOB (Veteres), yBeKOBeUMBAET-
cs, obligatio perpetuatur. OnHaKo HalbHellee pa3BUTHE TTpaBa He MOIJIO OCTaHO-
BUTBCSI HA 3TOM JIAIMIAPHOM TTOJIOXKEHUH, BhIpA)KEHHOM B PE3KOK M 6E30roBOpOY-
Hoii opme. Ecim mocnie OTyIieHHOM TPOCPOYKHM NOJDKHUK BCE XK€ MCIONHSIET
00513aTeJILCTBO, TO BO3HUKIIO coMHeHue (haesitatur), «BeK Jii BeKOBaTh» 00s13aTesb-
CTBY WJIM K€ JIOTTYCTUTD, YTO TIPETOKEHHOE MCITOJTHEHYE ToralaeT epBoHaYal b
HyIO TIPOCPOUKY (an extinguatur superior mora), MICTOUHUKY COXpaHWIIM HaM Kpac-
HOPEUYMBBIN OTYeT O (hOPMATBHBIX METONaX, KaKMMH JOCTUTAIOCHh TPOBENCHUE B
KV3HD HOBBIX TIPABOBBIX MOJOXKEHMIA. Lleb3-Mmammit, omH 13 Hanbosee OpuTu-
HaJIBHBIX YMOB CpeId IOPMCTOB-KIIACCHUKOB, C TIPHUCYIIEH eMy cMenocThio (cp. D. 28.
1. 27) 3asBrJ1, 4TO MO TIOKPOBOM aBTOPUTETOB MpaBa JOIYCKAIOTCS BPEIHbIE OLINO-
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K1 — sub auctoritate iuris scientiae perniciose erratur (D. 45. 1. 91. 3), a motomy Ha-
10, B OTCTYIUIEHME OT PUTOpM3Ma CTaporo Ipapa, TPAKTOBAaTh BOMpoc He de bono
aequo, YTO B TIEPEBOJIC Ha TPE3BbIii S3bIK PUMCKOTO IOPYCTa O3HAYaeT — C Y4eToM
HMHTEPECOB BO3POCIIIETO JETOBOro 060poTta. KTo TOMycTrT TIPOCpoUKy B crade pada
Cruxa, MoxeT, 1Mo MHeHMo llenb3a, MCHpaBUTH 3Ty TPOCPOUKY TOCIETYIOIINM
MPEIOXEHNEM UCTIONHEHNsT — emendare earn moram postea offerendo. K sromy
MHEHUIO TIprcoenuHsieTcs: coBpeMeHHUK Llenb3a, 3HamenuTsiii FOmman (hanc sen-
tentiam lulianus sequitur). A INase, >uBIMiA Ha cTo JieT mo3aHee Llenssa n FOmma-
Ha, BBIpaXaeT 3Ty MBICAL Tak: Stichi promissor post moram offerendo purgat
moram — o0s3aBIIMiicS AaTh pada Cruxa MOXeT IOC/e MOIYIIEHUST MPOCPOYKHU
OUYMCTUTH e, TpemIoxXuB ucroaHernue (D. 45. 1. 73. 2).

Takum o0Opa3oM, B IIPOTHUBOBEC <«yBEKOBEUCHMIO» 00s3aTebcTBa (obligationis
perpetuatio), CTaiv roBOpUTh 00 «OUMCTKE» MPOCPOYKM (morae purgatio).

IpekpaiiieHre MPOCPOYKM HACTYIIACT TAKKe B TeX CIydasiX, KOraa Mmocse A0Iy-
LW“HHOM MOJDKHUKOM TIPOCPOYKM KPEIMTOP BC TYMAET C HUM B COIVIAIIIEHUe O He-
npeabsiBieHnU TpeboBaHust (pactum de non petendo). Ipumep: TOKHUK 00s13aI-
cs1 nath MHe paba Crtuxa W JOMyCTUI MPOCPOuKy; mocie 31oro CTUX YMUDAET,
3aTeM 3aKJTI0YaeTcsl ComiallleHre O HeTpembsiBlieHnu TpeGoBaHus. IlporcxomuT
«OYMCTKA IMPOCPOYKI»; CUUTASTCS, UTO IPOCPOUYKM He ObLIo, hon intellegitur mora
fieri, a motoMy, B ciydae cMeptu CTuxa, TOJDKHUK HE OTBEYaeT, MOCKOJIbKY CUl-
TaeTcs, YTo OH He JOIMyCTWI Ipocpouku: Mortuo Sticho puto non teneri reum, qui
ante pactum moram non fecerat (D. 12. 14. 54).

HakoHen, mpocpouka MOXET OTIACTh B CHJTy COIVIAIIIEHUS] CTOPOH O TPeKpa-
IIEHUU TIPEKHETO 00s13aTeNThCTBA M 3aMEHE €ro HOBBIM (TaK Ha3blBaeMasi HOBAIIusI,
CT. HiKe 1. 354).



I'nasa 26
ITPEKPAIIIEHUE OBSA3ATE/IbCTBA

§ 105. CooTtBeTcTBME cnoco6a NpekpalleHus
ob6s3arenbcTBa CcNocody ero BO3HUKHOBEHUS

327. Ionsarue «solutio». O0s3aTeIBCTBO MpeKpalaeTcst — obligatio tollitur,
i 00513aTeNbCTBO roramaeTcss — obligatio exstinguitur pa3TMYHBIMI CITOCODAMM,
U3 KOTOPBIX IJIABHBIM CYMUTAIOCh McronHeHue (riatex). Tollitur obligatio prae-
cipue solutione eius, quod debetur — 003aTeTLCTBO MpeKpaIIaeTCs IJIAaBHBIM 00-
pasoM HCIIoHeHeM (1aTexeM) Toro, uro npuunrtaercs (Tait. 3. 168).

IMonsiTre soiutio, solvere mponenano JIOOOMBITHYIO BOJIOLUI0 B PUMCKOM
npaBe. B mpeBHEHIIIYIO 31T0XY 3TO 03HAYAJI0, KaK MBI BUAeH (I1. 282), pa3Bs3bIBaTh
JOJKHUKA OT CKOBBIBABILIMX €T0 LIeTei, 3aTeM 0CBOOOXKIEHUE TOJDKHUKA, OT TIOJI-
YMHEHUS €ro JIMYHOCTHU TO/DKHMKY. Me a te solvo — s celst OTBS3BIBAIO OT TeOs
(Tait. 3. 174). 3arem solvere proOpeTaeT 3HaYCHUE UCTIONHSTD, TIepeaaThb Mpe/-
MeT obs3arenscTBa: Stichum solvere, rem solvere. Pa6 wm semns 6pum obligati,
CBSI3aHbI, OHU CTaIM solutio.

TakuM oOpa3zom solutio cTazo paBHO3HAYYIIE C satisfactio (ymoBIeTBOpeHMHeE).
Solvere dicimus eum qui facit quod facere promisit — MBI TOBOPYM, UTO UCITOJIHS-
€T TOT, KTO JIeJIaeT TO, YTo OH obs3aics caenarthb (D. 50. 16. 176).

OnHako B Hambollee apXandecKMX TUTIAaX 00A3aTeNbCTB ClioBa obligatio u solu-
{0 COXpaHWJIU CBOM TIEpBOHAYAIBHBIN, OYKBaTbHBIN CMBICI.

CooTtBeTcTBUE CTapuHHOI obligatio Ha HaYaIbHOM MOMEHTE 00sI3aTeIbCTBA U
solutio Ha ero KOHEYHOM MOMEHTE JIONLIO 10 HAC B IPEBHEM BUJE KababHOTO 3aii-
Ma — nexum. Ilo ornpezneneHuto ropycrta, BepxoBHoro xpeiia Ksunta My Ciie-
BoJbl (0K. 100 T. 1o H. 3.), NEXUm 3aKI0YaeTCs IIyTeM MeIU 1 BECOB C LEJIbIO 0051~
3amb ceds1: quae per aes et libram fiant ut obligentur. Taxum Xe CocoboM, T. €. Ipu
TTOMOIIIM MEU U BECOB, MPOUCXOIUT OCBOOOXKICHUE KabalbHOTO — nexi liberatio
(Varro, De lingua latina, VII. 105). I'ait Ham pacckasbiBaet (3. 173): «Ectb Takoit
BUII 00OpasHoro Twiatexa (imaginaria solutio) npu nomowu meou u éecos; 31Ot CIIO-
€00, BOOOIIIE, TPUHST B OMPEAEIEHHBIX CIyJasiX, K020a 0042 803HUK ¢ NPUMEHEHUEM
Meou u 8ecos».

328. CummeTpus BO3HUKHOBEHHS H NpeKpamenus oos3areabcrsa. CTaHOBUT-
Cs1 TIOHSITHBIM, YTO B CTAOUJIM3MPOBAHHbBIE IOpUAMYECKUE ITPaBUIa, OTIUBIIMECS B
xomstare aopu3MbI TPaIUILIMOHHOTO TipaBa — regulae iuris antiqui (D. 50. 17), Bo-
i takue upedenust: Nihil tam naturale est quam eo genere quidque dissolvere



quo colligatum est — HeT HMYEro OoJiee eCTECTBEHHOIO, YeM TO, UYTO KaKUM Cro-
co0OM ObLIO CBSI3aHO, TaKMM M HYXHO pa3ssizath (D. 50. 17. 35). A notomy ciio-
BecHOe 00513aTeJ1bCTBO TIPeKpaIIiaeTcst CJIOBECHO, a 00513aTeIbCTBO, OCHOBAHHOE Ha
TOJIOM COIJIAIIEHWU, Pa3BSI3bIBACTCSI TTPOTUBOIIOJIOXHBIM corjalieHueM — ideo
verborum obligatio verbis tollitur, nudi consensus obligatio contrario consensu dis-
solvitur (Tam xe).

BripaboTanock IpOTUBOIIOCTaBICHUE: KaKMMU CIIOCO0OAMM MBI BCTyIIaeM B
00513aTeIbCTBO, COOTBETCTBEHHO OOpaTHBIMU MbI OCBOOOXHaeMcsi — quibus-
cumque mobis obligamur, isdem in contrarium actis liberamur (D. 50. 17. 153).

§ 106. UcnonHeHne o6a3aTenbCcTBa

329. Kr0 1 komy ucnossier. O0s13aTeIbCTBO MOKET ObITb UCTIOJTHEHO HE TOJIb-
KO TOJDKHMKOM, HO U JIIOOBIM JIMLIOM, Aaxe 0e3 BeaoMa U Coriacusi A0JKHUKA —
solvendo quisque pro alio licet invito et ignorante liberat eum (D. 3. 5. 38; D. 46.3.
53). MBI He HaxooUM B MCTOYHMKAX IIPSIMOTO YKa3aHUS Ha TO, YTO CTPOIO JIMIHEIS
00513aTeNILCTBA AOJDKHBI OBbITH UCTIOJHEHBI TOJIBKO AODKHUKOM. DTO OOBSICHSIETCS
TEM, YTO Takasl 0o0JlacThb MpaBa, Kak HaeM Tpyda CBOOOMHBIX Jioied, B padoBIa-
JeJb4eckoM PrMe urpajia cpaBHUTEIBHO HE3HAYMTEbHYIO poJib. [11aTUTh HY:KHO
KPEIUTOPY WM KOMY OH TPHUKAXeT — iussu eius, Win OMeKyHy, IMOMNeYnTeNIo, 10-
BepEHHOMY, HaCJEIHUKY, paOy-yrpasimsiomeMy — servus actor (D. 46. 3. 49).
CBoeobpa3Hoe MOJIOXEHUE 3aHUMAJIO IO, CYOCUIMAapHO (IT0JCOOHO) YIIPaBOMO-
YyeHHOE Ha MOoJIydeHHe IuiaTexa, T.e. solutionis causa adiectus — nuito, 106aBIeH-
Hoe 151 Lenieid marexa. Tumn 3Tux obs3arenbcTB: Mihi aut Seio dare spondes? —
Oo6syetibest gatb MHe Wi Cero? [lpaBo TpeOoBaHUSI NMPUHALIICXKUT KPEIUTOPY,
HO JOJDKHUK MoxeT yruatuth Cero. Obligatio quidem stipulatori adquiratur, solvi
tamen Seio recte possit (I. 3. 19. 4).

IIpaBo moacoOHOro IiaTexXenpuHUMATeNsl ObLIO Oe30T3bIBHBIM, 4 MMEHHO:
«Ecm 3akimoueHo 00513aTeNIbCTBO YILIATUTh KpeauTopy Wik Tulimio, v XoTs Obl 3a-
TEM KPEIUTOP 3arpeTHiT JOJDKHUKY TIaTUTh THIINIO, OMHAKO, YIUIATUB TIOC/IEIHE-
My, He ocBoboxalock> (D. 46. 3. 12. 3).

330. ITopsanoK 3aCYMTHIBAIOT IUIATEKA NPY HAIMYMA HECKOJIbKUX 10JToB. M c-
TOYHUKU IMOAPOOHO OCTAHABIMBAIOTCS HAa BOIIPOCE O TIIaTeXe, CleJJAaHHOM TTpY Ha-
JIMYUKM HECKOJIBKUX HOJroB — cum ex pluribus causis debitor solvit (D. 46. 3. 97).
IpaBo 3acuuTarh (imputare) rmiaty 3a TOT WIM WHOM JOJIT [IPEAOCTAB/ISIETCS TOJIK-
HUKY, a TIpY OTCYTCTBUM €T0 YKa3aHWil — KPeauTopy, a Ha cydail, ecjii HU OgHa
M3 CTOPOH 00 3TOM He 1M03a00TUIach, YCTAHABIMBACTCS OUEPEIHOCTD IOJITOB IaH-
HOTO JOJDKHUKA, MOJIeXallMX MMOrallleHWIo: CHavYasla MPOLIEHTHI, 3aTeM KaluTalb-
Hag cymma — prius in usuras deinde in sortem (C. 8. 42. 1); cHayana nosiru, co3pes-
ve Uit TIpUHYAUTEIbHOTO B3bicKaHust (D. 46. 3. 103), motoM npyrue; cHavaia
JIOJITH, TI0O KOTOPBIM TPUCYKICHUE YIpoXkaeT OecyecThbeM WM ITpachHON CaHKIIN-
e, MoToM Jpyrue; cHayaja oOecTieYeHHbIe 3aJI0TOM, 3aTeM HeoOecreueHHbIe
(D.46.3.97)urT.n.

331. Yactwunas ymwiata. YacTUUHYIO yIIaTy KpeauTop He 00s13aH TTPUHUMATD.
Eciu kpeaurop TpeOyeT AecsTh JEHEXKHbIX €AMHMIL, TO €r0 HeJIb3sl IPUHYIUTh MPHU-
HSTb MpeiaraeMble JODKHUKOM TSITh M CYAUThCSl 00 OCTaTbHOM. TakuM e obpa-
30M, €CJIM KPEeAUTOp BUHAMLIMPYET TIOMECThE, TO OH BIpaBe OTBEPrHYTh YACTHIHOE



JIOOPOBOJILHOE MCIIOJTHEHUE, TIPSANOUnTasi CyauThcst 000 BceM. Tak 00CTOsIIOo Iesio
B KJIacCMYecKyo 3roxy npu FOnuaHe, Korma o0si3aTeIbCTBO paccMaTpyBaIoCh Kak
HEYTO 1IeJIoe, TOorallleHre KOTOPOro CTPOro COOTBETCTBYET €r0 BO3HMKHOBEHMIO.
Tlosnnaee, B BuzanTtum, 3TOT pUropU3M CMSITYACTCS W JODKHUKY JAeTCS BO3MOXK-
HOCTb OCBOOOIUTHLCS XOTS ObI OT YacTH gonra: humanius videtur... si actorem com-
pulerit ad accipiendum id quod offeratur — mpencrarsieTcst Gosee YETOBEIHBIM TIO-
OyIUTh UCTIA MPUHATH TO, uTo mpemiaraior (D. 12. 1. 21). 3mech Bce cMSATYEHO:
BMECTO PUTOPU3Ma — BU3aHTUICKAs «TYMaHHOCTb»; 31€Ch Peub UIET HE O TOM, UTO-
Obl MPUHYIUTb KPEAUTOPA K MPUHSATHUIO, 4 O TOM, YTOOBI €T0 MOOYIUT.

§ 107. 3ameHa ucnonHenua (datio in solutum)

332. Cornacue Kpeauropa Ha 3aMeHy ucnioHenusi. [1o oOiieMy npaBuity Uc-
[MOJIHEHME TOJDKHO B TOYHOCTM COOTBETCTBOBaTh 00si3aTenberBy. Aliud pro alio
invito creditori solvi non potest — 6e3 comiacust Kpeauropa Hejb3sl €My IUIaTUTh
onHo BMecto apyroro (D. 12. 1. 2. 1). Ho ¢ coracust Kpeauropa MOXHO TJIaTUTh
aliud pro alio (Tait. 3. 168). Takum 06pa3som, repen HaMK 3aMeHa UCTIONHEHMUS, €r0
cypporar, datio in solutum, OykBaJIbHO — Ja4a B yIiaty. Yaiie Bcero 3To mpomc-
XOIUT B BUIE Ies pro pecunia soluta — yruiaTa BEIIM BMECTO ICHET; TAKOM BEIIbiO
B Pume ObLT B 0COOEHHOCTH 3€MEJIbHBIN y4acTOK.

Si centum debens, quasi ducenta deberem, fundum ducentorum solvi (D. 12. 6.
26. 4) — Gymyun gomkeH 100 (ThICSY cecTepLeB), HO Tojiarasi, 4to s goipkeH 200,
S Ta7T B yIoiaty romecthe crommocThio 200. Jpyroit mpumep: Praedium tibi pro solu-
to datum aliis creditoribus fuerat obligatum — momMecTbe, JaHHOE Tebe B YIUIATY, Obl-
JI0 3ajI0XeHo Y apyrux Kpeautopos (C. 8. 44. 4. 212). VIcTOYHMKY B JOCTATOYHOI
Mepe CBUIIETENILCTBYIOT O TOM, YTO MHCTUTYT datio in solutum mpoavKTOBaH 9KOHO-
MHUYECKON HeOOXOMMMOCTHIO, BBIPOCIIIEH Ha TTOYBE TSKEJIBIX YCIIOBHIA TUIOXO Opra-
HU30BaHHOTO 3eMeJIBHOIO KPEIUTa B 00CTAHOBKE MANAOIIEH JOXOTHOCTH paboBia-
JEJTBYECKOro X03siicTBa. KpeauTop 1 3mech, Kak B 60jiee MPUMUTHBHOM KaOaJTbHOM
nexum, urpaer KOMaHaHyio poiib. bes ero cornacus datio in solutum HEBO3MOXHO,
a eCJIM ero CoIIache JaHO, TO IOPHCTHI CTIIOPSIT, TIOTAIIASTCS I 00SI3aTeNTbCTBO, Kak
JyMaroT CAabMHMAHIIBI, WIK OHO, TIPOIOJIKAst CYILIECTBOBATh, MOXKET ObITh OTIIAPUPO-
BAHO BO3pakeHMEM JOJDKHHMKA O HeTOOPOCOBECTHOM MPENbSIBICHUN TPeOOBaHMS,
Kak ymaroT pokyibsHim! (Faii. 3. 168). Y Bee xe datio in solutum sBUIOCH B TOT-
JIAIITHUX YCJIOBUSIX HEKOTOPBIM obieryeHueM Juisi ooerx ctopoH. Ko Bpemenn FOc-
TUHHMAHA SKOHOMMYECKasl 0a3a, Ha TMOYBe KOTOPOMl BBIPOC 3TOT MHCTUTYT, COBEP-
IIEHHO SICHA.

333. 3amena ucnoHeHHA MPOTUB BoJM Kpeauropa. B HoBemax KOctuHuana
(Nov. 4. 3) onuchiBaeTcst OMOXEHNE PA3OPUBLIKXCS 3eMIIEBIANeNbIeB — infelices
debitores, KOoTopble 3aM0/DKAI KPeaUTOpaM IeHbIY, HO IEHeT IJIs YIUIaThl He UMe-
0T, a pacroJyiaraloT HeIBMKMMOCTBIO, Ha KOTOPYIO TPYIHO HATH MOKyMaTese,
MEXIy TeM KaK KpeOUTOphbl HACTAMBAIOT Ha yITIaTe HATMYHBIMUA. DKOHOMMUYECKAsT
6opbba POCTOBIIMKOB-3aUMOJIABILIEB M 3eMJICBIANCIBIIEB-I0DKHUKOB TIONTydaeT
IOpUINYECKOe BBbIpaXKeHHE B CTOJKHOBEHUU TpeOOBaHUS IEHEXHON solutio ¢
MpeioxkeHueM 3eMelbHoi datio in solutum. Tpu KOctrHMaHe BBOMUTCS 3aKOH, B
CHJIy KOTOPOTO KPeIuUTOp O00sI3aH TMPHUHSITh B YIUIATy HEABIKMMOE WMYILIECTBO
BMecTo neHer. Llenb pa3Butust 3aMKHyTa: Ha nopore datio in solutum crout noso-



xeHue: invito creditore aliud pro alio solvi non potest — mpoTus Bom Kpeauropa
VIUIaTATh OJTHO BMECTO JIPYTOro HEBO3MOXKHO. B mocienHeM 3BeHe pa3BuTHs cred-
itor (pecuniae) rem immobilem accipere cogitur — KpeauTop MPUHYKIAETCS MOy~
YUThb B BO3BPAT JE€HET HENBXKMMOE UMYIIECTBO. YKa3 FOcTMHMaHa COnepXKUT 3Ha-
MeHaTeJIbHBIE TpedecKue ciioBa: «ho tes anagkes logos eis touto to pragma periege»
(JtoruKa HeoOXOIMMOCTH TIpMBEJIa K 3TOMY Pe3yJbTary).

Kpeauropsl oka3bIBaIMCh MOKYTATEsIMU TIOHEBOJIE, W YXe 3aI0Jr0 A0 3TOrO
IOPUCTHI-KJIACCUKH HALLUTK: KTO TOy4aeT B YIIATy Bellb (BMECTO AEHET), TOT IIPH-
paBHMBaeTCS K TOKYMaTe o — qui rem in solutum accepit, similis est emptori (D.
42. 4. 15). IoJoKHUKM, IPUPaBHEHHBIE K ITPOJABLIAM, OXHAKO, ObUIM B KJIACCUYEC-
KYIO 3I0XY JaJleKO He TeMU HeCUacTHBIMU, KOoTopble npu KOcTrHMaHe B3bIBalOT K
rymaHHocTd. Kak mpuimyecTByeT MpofaBlly M Kak 3To Boautcs (naturaliter con-
cessum est), onn ymeau quod minoris est pluris vendere et ita invicem se circum-
scribere (D. 19. 2. 22. 3) — 4T0 CTOUT Ae€LIEBIIE, MTPOAATH MOJOPOXKE, U TAK OOOUTH
Ipyr apyra. M3 npakThKy OHM 3HAJIM, YTO OOEIIAIOT 30J10TO, a OBIBAeT, YTO IUIATSIT
quasi aurum aes — TIOJl BUIOM 30JI0Ta OPOH3Y; OHM He MPOYb ObLTU MPEITOXHUTh
B3aMeH YIUIaThl 3eMeJIbHBIA YIACTOK 3a IBHO TPEBHILIEHHYIO OLIEHKY — per dolum
pluris aestimatum fundum in solutum dare (D. 46. 3. 46. 2) wm Xe nepenars B yII-
JIaTy 3eMeJTbHBIN YJacTOK ¢ TAKUMU MTOPOKaMU B TIpaBe, KOTOPbIE BIEKYT 3a COOOM
€ro BUKIIUIO, T. €. OTHSITUE U OTCYXIEHHE B MOJb3Y MOJJIMHHOIO COOCTBEHHMKA.
HexoTophle FoprCTHI TTOJIarajTi, YTo B ATUX CIyJasix MaBIIMi B yIUIaTy OTBEYaeT Ha
TeX XK€ OCHOBAHMSIX, YTO U TIPOIABEIl; IPyTrve Xe CUMTAIOT, YTO Jadya B YIUIaTy OT-
MaJIaeT ¥ OCTAeTCs B CUJIE TIEpBOHAYAIbHOE 00513aTeIbCcTBO — manet pristina oblig-
atio (D. 46. 3. 46). D10 6:1M3KO MOOXOMUT K TOUYKE 3PEHUS TeX IOPHCTOB, KOTOPBIE
CYMTAJIA, YTO J]aJa B YIUIATy He TToTalmaeT o0s3aTelIhCTBA, a CO3MaeT KCIETIINIO
(Bo3paxxeHue).

§ 108. BHeceHue npepgmeTa o693aTenbCcTBa
Ha xpaHeHue (depositio)

334. Korna ucnosHeHue npousBoaurcs myreMm depositio? crionHeHre nHorna
OKAa3bIBACTCSI HEBO3MOXHBIM 10 OOCTOSITEJILCTBAM, 3aBMCSIIMM OT KPEIUTOpa,
KaK-TO: KPEIMTOP OTKA3bIBACTCS OT MPUHATHS WIM IOIYCKAeT MPOMEMICHUE B
MIPUHSTHAN; KPSIUTOP OTCYTCTBYET IO TOCYTApPCTBCHHBIM JENaM; IPEICTaBUTEb
KpeInTOopa, YIIOMTHOMOUEHHBIN Ha BeleHNe CyneOHOTO aena, He UMEET TTOJTHOMO-
4Ks Ha [TOJTyd4eHKe AeHer. MBI yKe BUIEIM, YTO IMPOCPOUKA KPEIUTOPA B IIPHHSI-
TUU MEPEeHOCUT Ha HEero pUCK clydaiitHoi ribenn Bewu (1. 325). Ha ciyyvaii oTka-
3a KPemuTopa TPUHSTH IUIATEK, B YaCTHOCTH, €CJIM OH IIPH 3TOM OTKa3bIBacTCS
BO3BpPATUTh 3aJIOKEHHYIO Belllb, YKa3bl Il B. H. 3. peKOMEHAYIOT JOJDKHUKY TIpeN-
JIOXKUTH KPEAUTOPY IUIATEXK KAIIMTATBHOM CYMMBI C IIPOLIEHTAMH, YIOCTOBEPHB 3TO
00CTOSITEILCTBO MIPY CBUIETENISIX, M 3aT€M, 3aIedyaraB JeHBIU, JIEITOHUPOBATh UX B
Ka3Hy; Te4eHue MpoLeHToB OyneT mproctaHosieHo (C. 4. 32. 19; C. 4. 32. 6); paB-
HBIM 00pa3oM TIpUOCTaHABIMBACTCS peanu3aius rpeamMera 3anora (C. 8. 27. 8).

335. ITopsa0K BHECEHNH B AENO3UT. [IeITOHMPOBATh NpeaiaraeTcs MO0 B Ka3Hy
(in publicum), 60 B Kaccy xpama, in aedem (D. 40. 7. 4). YacTto 3T0 coBepiaeTcst
MpY CONEMCTBUM TpeTopa: pecuniam in iure optulit,... obsignavit ac publice depo-
Suit — cesai meper IPeTopoM IMPEMIOKEHME 00 YIUIaTe JeHer, orevaTal X W COal



B aeno3uT KazHel (D. 17. 1. 56. 1). IIpumep: paOy Cruxy 1o 3aBeliaHKIO JaHa CBO-
Goma TIpX YCTIOBUM TpencTapieHus otdeta. Ecm Cryx TOTOB MPEICTaBUTH OTIET U
VIUIATUTh MPAYUTAIOIINICS OCTaTOK, TO B (DYHKIIMU TIpeTOpa BXOIUT BHIOPATH «My-
3Ka I00pOro» ISt TIPOBEPKK OTYETHOCTH, TIOC/IE YETO PaCIIOPSIINTECS ICTIOHUPOBATH
caybIo (OCTAaTOK) U BBIHECTU ompeeieHue o ipu3HaHuy Cruxa cBodomHbM (D. 40.
5. 47. 2). Takum oOpa3om depositio mpu coOmeicTBUM IpeTopa pPaBHOCKIIbHA
solutio — rmarexy. Obsignatione totius debitae pecuniae sollemniter facta libera-
tionem contingere manifestum est — B crly IENOHMPOBAHUS BCEil TIPUYMTAROLIICHCST
JEHEXHOI CyMMBI, TIPOM3BEICHHOTO O(HILIMATIBHO (T. €. TP CONCHCTBUM MPETOpa),
obs3arenseTBO Tpekpamaetcst (C. 8. 42. 9., 286 r.). Kpemiropy niprnetcst odpariarh-
Cs1 3a TUTaTeXOM YKe He K JOJDKHUKY, a K xpanutenmo (C. 4. 32. 19. 4).

MeHee 3HeprudHbIi 3 OEKT IPOM3BOAMIO IETOHUPOBAHKE AECHET Y OaHKMpa
(nummularius); ecu BbIOOpP XPAaHUTEIS IIPOU3BEIEH I10 yKa3aHMIO (iussu) Kpeau-
TOpa, TO PHUCK TIEPECHOCUTCS Ha KPEAUTOPA; €CIIM K€ BBIOOP XPaHWTENs IIPOM3Be-
JEeH TODKHUKOM-TUIATETBITNKOM, TO PHCK OCTAaeTCsT Ha HEM.

Ipr Kakux yCIOBMSIX M IO KAKOTO MOMEHTA BHECIIHMIA B IETIO3UT BIIPaBe 00-
paTHO B3SITh CBOM B3HOC M ¢ KAKOTO MOMEHTA B3HOC CTAHOBUTCSI OECITOBOPOTHBIM,
00 3TOM BOIPOCE MCTOYHMKM YITOMUHAIOT JIMIIb BcKonb3b (C. 4. 32. 19. 4).

§ 109. 3ayet (compensatio)

336. Cymmocts 3avera. Eciu kpemutop mMmeeT TpeOOBaHME K JOJDKHUKY, a
JOJDKHMK MMEET B CBOIO 0Yepe/lb BCTPEUHOE TpeboBaHWEe K KPeauTopy, TO NIpU 13-
BECTHBIX YCJIOBUSIX TPEOOBAHUST B TOM CyMMe, B KOTOPOIi OHM B3aUMHO ITOKPHIBa-
I0TCSI, CUMTAIOTCS TIOTAIIEHHBIMU Y B3ICKAHUIO TTOIEKHT TOJIBKO TOT OCTATOK, Ha
KOTOpBII OMHO TpeOoBaHUe IIPeBhIIIaeT Ipyroe. Takoil criocob rmoraiieHus: 00s13a-
TeJbCTBA Ha3bIBaeTCsl 3a4eToM (compensatio), OyKBaJbHO — YypaBHOBEILMBAHUE,
BbIpaBHUBaHUe. [yt aTOro Tpedyercsl HaM4YMe BCTPEUHBIX TpeOOBaHUM: invicem
creditor idemque debitor est — KpeauTop SIBISIETCS] B TO K€ BpeMsl JOKHUKOM
(D. 12.6.30).

337. Ces3b 324eTa ¢ npoueccoM. 3a4eT IMOSIBIISIETCS JIUILB HA PAa3BUTOM CTAIUN
MpaBa, ¥ OH TECHO TepeIuieTaeTcsl C BOMpocaMu Tpoliecca, Tak 4to B MHCTUTYImM-
s1x ['ast m FOcTrHMAHa 0 3a4eTe TOBOPUTCS B CBSI3W C TIPOIIECCOM, a HE B pasfelie o
TIPEKpaIeHNU 00S13aTeIIbCTB.

B nerucakiimoHHoMm miporiecce (IM. 52) OTBETYMK HE MOT CChUIAThCSl Ha CBOE
BCTPEYHOE TPaBO, OH MOT TOJbKO MPU3HATb WM OTBEPrHYTh TPEOOBaHUE UCTIIA.

Id postulo: aies an neges — wucTell crpalllMBaeT: MPU3HaeIllb WK OTpULIACIb
(Taii. 4. 17 v BHOBb HaiileHHBIN OTPBIBOK). [1pu neicTBuM (hopMyJISIpHOTO MPO-
1iecca cTapoe TpaBUJIo IIaCKJIO: TIPM HAIMYWU B3aMMHBIX TpeOOBaHMIA, KOTIa OMUH
TpeOyeT MEHBIIYI0 CyMMy, a OPYToii OOJBIIYI0, AeI0 MOMIEXKUT pa3dopy y OTHOTO
cymert (D. 2.1. 11.1), HO 0 TOM, YTO IOIYCKAETCs 3a4eT STUX B3aMMHBIX TPeOOBa-
Huii (mutuae actiones), TOBOPUIIOCH TOJIBKO B OTAEIBHBIX CTy4asix, O KOTOPBIX Pedb
HITKE.

338. IlepBonavyaibHas HETOMYCTUMOCTD 3a4eTa. VIHOIAa XXe crieaibHO yKa-
3BIBAJIOCh Ha HemomycTuMocTh 3adeta. Ceneka (De beneficiis, 6. 5. 6) nmpuBomut
KpacouHblii cirydait: «DopMyria He cMBaeTCsl BOSAUHO, €CIIM TOT, KTO IETIOHUPO-
BT y MEHS JIEHBIH, 3aTeM O0OKpaleT MEHS; ST K HeMy TIPSIbSIBIIIO MCK O Kpaxe, a



OH KO MHE O JIENIO3UTE; OIHO MOJIOKEHUE C IPYTUM HE CMELIMBAETCS, KAKA0E UIET
CBOEI TOPOTOIi: IETTO3UT UMEET CBOI COOCTBEHHBIN MCK TOYHO TaK e, KaK Kpaxa
cBoil», — lex legi non miscetur, utraque sua via it: depositum habet actionem pro-
priam tam mehercule, quam furtum.

339. 3auyer B onepaimsax 6aHkupoB. OOI11IMe MpaBUJia O 3a4eTe HAYMHAIOT CKJla-
JIBIBATBCST TIPUOIM3UTEBHO co 11 Beka H. 3. W TIpeXkae Bcero MPUMEHUTENTbHO K
onepanusM 0aHKMpPOB (argentarii). B amoxy mpuHIMIaTa, ¢ pocToM TOPrOBBIX OITe-
pauuii 1 HEOOXOIMMOCTbIO X (PHAHCUPOBAHUSI, OAHKUPHI PUOOPETAIOT CYIIIECT-
BEHHYIO (DYHKIIMIO B HAPOJHOM X03s1iicTBe Prma.

Ideo argentarios edere rationes cogit, quia officium eorum atque ministerium
publicam habet causam et haec principalis eorum opera est, ut actus sui rationes
diligenter conficiant — mpeTop 00s13bIBaET GAHKHUPOB TPEACTABUTH TOPTOBBIE 3ATTH -
CH, TIOTOMY YTO MX (DYHKIIUSI U TIPOMBICENT UMEIOT TyOJIMUHBIIM XapaKTep U TJIaBHast
1X 3a00Ta COCTOUT B TOM, YTOOBI TIIATEJIHHO BECTH 3aITUCK CBOMX orepariuii (D. 2.
13. 10. 1. Gaius). XKenimmHaMm He pasperiiaercs ObiTh Oankupamu (D. 2. 13. 12).
Bonbloii pa3max TOProBbIX OmNepalyii MOCTENIEHHO OTOABMIAET TOT CTAPMHHBINMA
TOPSIIOK, TIPY KOTOPOM KaKIblii TOMOBJAIbIKa OrpaHUYMBAICS BeaeHUeM codex
accepti et expensi — NMPUXOTHO-PACXOAHON KHUTH. JIe/lo CTAHOBUTCSI Ha KOMMep-
YecKylo HOTY, M <«OyXraarepcKas» 3aliCh COCPEIOTOUMBAETCSl B pyKax Mpodeccu-
oHaJsla-apreHTapusi. Korma B pesysibrate orepaluii ¢ KIMEHTOM OaHKUP MpeIbsiB-
JIIeT WCK, OH O00si3aH B WMHTEHLUMU YyKa3aTb CAIbI0, T. €. OCTaTOK MeXIy
omnepauusMu 1o Kpeauty u aeodety. [Ipumep, npuseneHHblil y Tast (4. 64): GaHKu-
py crenyer ¢ Tunnst 20 Teicsy cecTeplinii, 6aHKUp nopkeH Tuimro 10 ThicsSd; MH-
TeHLMsT (HOPMYJIbI JOJDKHA Diacuth: «Si paret Titium sibi X milia dare oportere
amplius quam ipse Titio debet> — «ecim okaxercst, yto THLIMI TOIDKEH GAHKUPY
Ha 10 TeICSIY Gonblle, yeM caM OaHKup gomkeH Twiio». TakuM ob6pa3om, argen-
tarius cogitur cum compensatione agere — GaHKUP 00sI3aH UCK MPEIBSIBUTH 110 3a-
yete. Ecnmu GaHKUp 3TOro He cAeiaer, To eMy OyldeT B MCKe OTKa3aHO BBUIY IIpe-
BBIIIICHUSI KICKOBBIX TpeOoBaHMiA, plus petitio.

340. 3aver npu HecocTosITELHOCTH. BTOpOii Crtydyait mprMeHeHUs 3aueTta UMes
MECTO B OTHOILICHUM KPEIUTOpPAa HECOCTOSITESIHHOTO JOJDKHUKA, KOTOPBIN B TO K&
BpeMsI SIBJIISIETCST IEOMTOPOM HecocTosiTebHOro. TlpeacraBuTesieM MMyIliecTBa HECO-
CTOSITEJIbHOTO JIOJDKHYKA SIBJISITIOCH JIULIO, KYTMBIIIEE BCE MMYIIIECTBO HECOCTOSITEIb-
Horo — bonorum emptor; npexbsiBiIsst TpeOOBaHUE K AEOUTOPY HECOCTOSITEHHOTO
JOJDKHUKA, OH NOJDKeH agere cum deductione — B3BICKMBATh C BBIUYECTOM.

Pe3ysbTaT ObLT TAKOB, YTO KPEAUTOP HECOCTOSITEILHOTO, COCTOSIIIIMIA B TO Xe
BpeMsi ero IeGMTOPOM, TIPEICTABIISUT K 3a4eTy CBOe TpeOOBaHUE MOJTHOCTHIO, B TO
BpeMsl KakK Apyrue NeOUTOpbl KOHKYPCHOM MAacchl TIONMyYaaM YOOBIETBOPEHUE
JIMIIb MPOTMOPLIMOHATILHO pa3Mepy cBoux TpedoBaHuit. 1o oObsicHeHuto 'as1, BbI-
yer, IeayKLMs, OTIMYAJICS OT KOMIIEHCAIlMY, 3a4eTa, B COOCTBEHHOM CMBICIIE, TEM,
YTO TIpYM KOMTICHCAIIMU 3a4eTy TOIIeXKa TOJBKO OTHOPOMHBIE TPeOOBaHMUS, Ta-
KHUe, Kak vinum cum vino, triticum cum tritico, pecunia cum pecunia — TpeGoBa-
HUSI MO BUHY C TpeOOBaHKEM MO BUHY, IIIEHUIIA C MIIEHULICH, IEHbIM C IeHbIra-
MM; TIpU JCAYKLIUU Xe 3aYUThIBAIMCh WM Pa3HOPOIHBbIC TIPETEH3UU; HaIpuMep,
psiMoe TpeGoBaHKe bonorum emptor’a Kacanoch JAeHET, a BCTPeYHOe KacaJloCh BU-
Ha WIA 3€pHa; Cyabsl B KOHAEMHAUWU (TIPUCYXIEHUM) TIPOU3BOAUT JECHEXHYIO



OIIEHKY TOBapHBIX TPeOOBaHMIA 1 32 BEIYETOM 3TOM OLIEHKH M3 TIPSIMOTO JEHEXKHO-
TO MCKa TIPUCYXIAeT OCTaTOK. B oTmdme oT 6aHKOBCKOM KOMIIEHCAIIMK TTOKYTIa-
TeJb BCETO MMYIIIECTBA HECOCTOSTELHOIO JIODKHUKA He 00s13aH ObUT MPOU3BECTH
BbIYET B MHTEHIIMM, a TIOTOMY €My He YIpOXKasii TIOC/IACTBUS TPEBBILLIEHUST KCKa.

C npyroit CTOPOHBI, 3a4eTy TOIeXKaT TOJIKO TPeOOBaHMS, KOTOPHIM CPOK Ha-
CTYIWJI, a BBIYETY MOIIEKAT U TaKWE CYMMBI KOHKYPCHOM Macchl TTo Ie0eTy U Kpe-
JIUTY, KOTOPBIM CpoK eie He Hactyrm (Taii. 4. 65-68).

341. 3aver B3aMHBIX TPeOOBAHMIA, OCHOBAHHBIX HA «/100poii coBecTH». Hako-
Hell, TPEThsI TPYIIIa JeJ1, TIPY KOTOPBIX, B OTCTYIUIEHUE OT OOLIETo MpaBuiia, A0Iy-
CKaJICS 3a4eT, 9TO B3aUMHbIE TpeOOBaHMSI TOOPOI COBECTH, BBITEKAIOIINE U3 OTHO-
TO M TOTO X& OCHOBaHWS, WHaue TOBOpPs, B3aMMHO CBSI3aHHBbIE TPEOOBAHMS.
TpucykneHno TOAIEXUT TPUUUTAIOIIEECS] UCTIy C Y4eTOM TOTO, YTO, B CBOIO
ouepelb, 1o TOMY e OCHOBaHUIO MPpUUUTAeTcsl ¢ Hero — habita ratione eius, quod
invicem actorem ex eadem causa praestare oporteret (Iaii. 4. 61).

B mckax, BbITEKAIOIIMX U3 CIETOK TOOPOil COBECTH, B MHTEHIIMU (TTPOCHUTENb-
HOM IIYHKTE) He YKa3bIBaJach TOYHAsI OLIeHKA W (opMympoBaioch: Quid ob eamn
rem dare facere oportet ex fide bona — uro mpUYMTAETCS MO STOMY ey IO 100-
poii coBectu (Taii. 4. 47). TToaTromMy He OBUIO OMACHOCTH TTPOUTPATh IEJIO BCIISACT-
BUe plus petitio, T.e. U3-3a PeIBIBICHUS WCKa Ge3 BbIYETa BCTPEYHOTO JOJITA.

342. Pecopma 3avera Bo II B. H. 3. Taknm 0Opa3om, 3a4eT ObUT U3BECTEH B pac-
YeTaX 6aHKMPOB, B TPEOOBAHUSX K MMYILIECTBY HECOCTOSITETHBHOTO U 110 BBITEKAIO-
LM M3 OIHOIO ¥ TOIO XK€ OCHOBaHMSI B3aMMHBIM TpeOOBaHUAM KaTteropuu bonae
fidei iudicia. Tak 00GcTOsLIO IeJ10 10 BTOPOiA MojIoBUHBI 11 B. Halleit apbl, Korna Obl-
Jla Tpou3BesieHa peopmMa, conepkaHne KOTOPOil M3BECTHO JIMIIb OTPHIBOYHO IO
Hucturymmsm FOctunmana (1. 4. 6. 30), a umenHo: In strictis iudiciis ex rescripto
divi Marci opposita doli mali exceptione compensatio inducebatur — B rckax cTpo-
TOTO TIpaBa PECKPUIITOM MMIlepaTopa Mapka ObUT BBEIeH 3a4eT IyTeM 3asiBICHUS
BO3PaKEHUsI O HEMOOPOCOBECTHOCTH.

TTockobKy MCKaMK CTPOTOTO TpaBa SIBJISIOTCS B OCHOBHOM MCKM, BbITEKalo-
11IMe U3 OMHOCTOPOHHUX 00SI3aTe/IbCTB, TPEOOBAHUSI B ATUX MCKAX UMEIOTCS TOJIb-
KO Ha OTHOM CTOpPOHE, TMOTOMY BCTpEYHBIe TPeOOBAHMSI B OTHX JiejlaX BbITEKAIN He
ex eadem causa — U3 TOTO XK€ OCHOBaHus, a ex dispari causa, ex diverso contrac-
tu — U3 APYroro ocHoBaHUsI, U3 apyroro moroBopa (CenteHnumu [lasna. 2. 5. 3).
DT0 11ar Briepes B pa3BUTUM 3a4eTa, HO BCE K€ OCTaeTCsl TTPaBUJIO, YTO 3aYMThIBA-
FOTCSI TOJIBKO TPpeOOBaHUS paris speciei — OIMHAKOBOTO BHIa, a UMEHHO: IEHBIU C
NIeHbI'aMU, 3epHO C 3epHOM. Ecimi ke BCTpeuHble TpeOoBaHMsI ObITM Pa3HOTO BUIA,
TO CTOPOHAM OCTaBaJIOCh Pa3OMPAThCs, XOTS ObI Y TOTO K€ CYIbH, HO B OTIETbHBIX
B3aMMHBIX TIPOM3BOICTBaX — mutuae petitiones. I1pu sToM 1o ykazy 224 r. (C. 4.
31. 6) OCHOBHOI UCTEIl He MOT TOOMBATbCS MCITOJTHEHUST PEIIEHMsI, TIPEKIE YeM
COCTOMTCSl pellieHWe BO BCTPEYHOMY MCKYy — non prius exsolvi quam petitione
mutuae responsum fuerit. 910 oueHb OJM3KO MOIXOMUT K 3a4eTy, KaK CIOXKMBIIIE-
MyCSl MHCTHUTYTY.

343. Ipso iure compensari. [TocienHuii Lar B 5TOM HapaBJIeHUH CAEIaH IPU
KOctuamane. Ero yka3s (531 T.) pacimpmn mpuMeHEeHHe 3a4eTa, TaK 4To 3a9eTOM
MCKM YMEHBIIAIOTCSI B CIJTy CaMOro IlpaBa — nostra constitutio...compensationes
latius introduxit, ut actiones ipso iure minuant (1. 4. 6. 30). Yto 03Ha4aIOT B JaHHOM



cllydae cjioBa «ipso iure», 3TOT BOIIPOC SIBJISIETCS TMPEIMETOM WCCIeNOBaHUN Ha
MPOTSKEHUM MHOTHX JIET.

Jo Havana XIX B. rocrioncTsoBaio MOHUMaHUE BBIPAXKEHMs ipso iure compen-
sari B CMBbIC/IE 3a4€Ta JIByX BCTPEUHBIX TPEOOBAHUIA, MPOVCXOSILETO aBTOMAaTHYe-
CKHM, B MOMEHT, KOIia 1o 000MM HacTyrmui cpok. OmHAKO TaKoe TOJIKOBaHKE PO~
TUBOPEYUT UCTOUYHUKAM.

Tak, Harpumep, ec/y BbILIEIIINIA U3-TIOf OTIEKH TPEABSIBISET UCK K ONEKYHY,
BBITCKAIOIIMI U3 BEACHUS e OMEKH, a ONEeKYH MMeeT BCTpeYHOoe TpeOoBaHUE O
BO3MEIIIEHUU TOHECEHHBIX 10 OIEKE PACXOI0B, TO OINEKYHY MPEIOCTABIISIETCS 110
CBOEMY YCMOTPEHUIO JIM0O0 TpebOoBaTh 3a4eTa, MO0 MPeAbsIBUTh CAMOCTOSITEIbHBII
HCK O pacxomax — erit arbitrii eius, utrum compensare an petere velit sumptus
(D. 27.4. 1. 4). Eciu Obl 3a4eT NPOMCXOANUI aBTOMAaTUYECKU, TO OTAEIbHBINA UCK O
pacxonax ObUT ObI HEJOITYCTHM.

B Hacrosiiiee BpeMsi BbIpakeHMe ipso iure MPUMEHUTENIbHO K 3a4eTy yxke He
TOJIKYIOT, KaK aBTOMaTU4IeCKUiA 3a4eT. BoJIbIIMHCTBO aBTOPOB MOHMMAIOT ipso iure
compensari B ToM CMbICIIe, 4TO Cy/Ibs 110 CBoeil o6s13aHHOCTH — eX officio — mpo-
M3BOIUT 3a4YeT, HE3aBUCUMO OT TOTO, 00JIeK JIM OTBETUYMK CBOE BO3paxkeHue B (hop-
My exceptio doli. B monTsepxaeHye 5T0Oro TOIKOBaHMs MOXHO IIPUBECTU CIIEAYIO-
11Iee MECTO, KOTOPOE, HACKOJIbKO U3BECTHO, B JIMTEPAType HE MCITOJIb30BAIOCH IS
pelilieHus1 pazoupaeMoro Bornpoca. 1o Bompocy 0 BO3MEIIEHUM PacXoloB, MPOU3-
BEIEHHBIX HA BUHAULIMPYEMYIO HACJIeIHUKOM Belllb, [1aBes MpoBOOuUT pasindue:
JIOOPOCOBECTHOMY BJIANesIblly 3TW PacXoibl BO3BPAIAIOTCS, HEIOOPOCOBECTHBIN
K€ JIOJDKEH TIEHSITh Ha ce0sl, e/l OH MPOM3BeJT 3aTpaThl HAa 3aBEIOMO YYXXYIO BElllb
(D. 5. 3. 38). layiee, B cTUJIE, XapaKTEPHOM /11 KOMITUJISITOPOB, N00aBsieTcs: sed
benignius est in huius quoque persona haberi rationem impensarum... et id ipsum
officio iudicis continebitur, nam nec exceptio doli desideratur — HO GJIATOCKJIOH-
Hee U B OTHOLUEHUM 3TOTO JIMLA YYECTh PACXO/bl, U 3TO JIeJIAeTCs M0 00SI3aHHOCTU
cynbu, TpuyeM exceptio doli He TpeOyeTcsl.

AHaJIOTMYHO OOCTOUT JIEJIO € MPABOM MyxXa, OT KOTOPOro TpedyeTcss BO3Bpar
NMpUIAHOro Ha npeacTraBJCHUC K 3a4€Ty IMPOU3BCACHHBIX UM HCO6X0,£Ll/IMbIX pacxo-
IoB. B kitaccryeckyro 3moxy IeACTBOBIO MPABUJIO: hecessariae impensae ipso iure
dotem minuunt — HoHeceHHbIE MyXeM HEOOXOMMMBIE M3IEPKKY YMEHBILAIOT ipso
iure momexxariee Bo3pary npuaadoe (D. 23. 3. 5. 2). Ecmu My BbIIIaTiI 00pat-
HO BCe MpUIAHOE, He TMPEICTABUB K 3aYeTy MOHECeHHbIe M3lepXKK (non habita
ratione impensarum), TO MOXET JI OH MPeIbsSIBUThH OTAENIbHBIN UCK O BO3BpATE TO-
0, YTO OOBIYHO MpeacTaBisieTcs K 3adety (D. 25. 1. 5. 2)? HekoTopble IopyCTHI Oa-
BaJIM OTPULIATEIbHBIN OTBET, HO Mapliesul JOMycKall TaKOH UCK, U TYT Xe, B CTU-
Jie, XapaKTepHOM ISl BU3AHTUICKOW 3110XH, H00aBisieTcs: propter aequitatem —
paay CripaBeIMBOCTHY; CJIeayeT MIPUMKHYTh K MHEHUIO Mapiieinia, a MMeHHO, ec-
JIA B TIpoLiecce He TIPOM3BENIEH 3a4eT TOTrO, YTO ipsO iure YMEHbIIIAeT NCK, TO MOX-
HO CBOE MpaBO OCYIIIECTBUTh B OTAEIbHOM IIporiecce. CTajo OBbITh, ipso iure com-
pensari He 03Ha4aj0 aBTOMAaTMYECKOIO TMOTalleHs] BCTPEYHBIX MTPETEH3MIA.

344. Ycnosus npuveHennst 3adeta. KakoBEI ke yCIIOBUS IIPUMEHEHMS 3a9eTa
npu IOctunuane?



(1) O6a TpeboBaHUsI TOJLKHBI OBITh 8cmpeuHbie, T.e. KPSAUTOP IO OCHOBHOMY
TpeGOBAHMUIO ABJISETCH TOKHUKOM I10 BeTpedHoMy — creditorem eundemque deb-
itorem (D. 16. 2. 2).

(2) TpeboBaHUSI TOJKHBI OBITh AUKEUOHbIE, — HOBOE YCJIOBUE, BBEACHHOE IPU
FOctuHmnaHe; TpeGoBaHME IMKBUAHO, KOIIA OHO HE 3aIyTaHO CIIOKHBIMU JACTAJISIMU,
HO CyIbe MOXET ObITb JIETKO TPEACTABIEH pe3ynbrar — causa liquida non multis
ambagibus innodata, sed possit iudici facilem exitum sui praestare (C. 4. 31. 14. 1).

(3) TpeboBaHMs He TOJDKHBI OBITH MAPAT30BaHEI B CHITY IPABOIIOPAKAIOILIETO
BO3paxkeHUsl (MepeMITOPHAst KCLETIUs) — quaecumque per exceptionem peremi
possunt, in compensationem veniunt (D.16. 2.14). Jlormyckarorcs K 3a4eTy 1 HaTy-
pajbHBIE obs3arenseTBa — etiam quod natura debetur, in compensationem venit
(D. 16. 2. 6). Bonpoc o mpenesiax JOMyCTUMOCTH TMPEACTaBICHUS K 3a4eTy Tpebo-
BaHUsI, TI0 KOTOPOMY MCTEKJIa TaBHOCTh, B UICTOUHWKAX HE CTABUTCS.

(4) Jaree, K3a4eTy JOITyCKAIOTCSI TONbKO makue mpe6o8anus, N0 KOMopbiM cpoK
yace Hacmynua — quod in diem debetur, non compensabitur, antequam dies veniat
(D.16.2.7).

(5) HakoHel, BcTpeuHble TpeOOBaHUSI JOJIKHBI ObITh 00HOpoOoHb!. T10o3TOMY Ha-
nbosiee MOIXOMSIIM ISl 3aYeTa IEHEeXHbIe 00s13aTe/TbCTBa.

3auer He AOIMyCKaJICsl TIPOTUB TPeGOBAHUS O BO3BpaTe NMpeJMeTa MOKJIaxX!; B
3TOM CKazajach 3a00Ta 0 COOCTBEHHUKe — IoKjIaxenareae. PaBHbIM 0Opa3oM He
MOIJIM CChUIAThCS Ha 3aueT JIMla, K KOTOPbIM TPeIbsBICHO TpeOOBaHKE, Kacaro-
IeecsT He3aKOHHO 3aXBAaUGHHBIX MPEIMETOB — possessoinem alienam perperam
occupantibus compensatio non datur (C. 4. 31. 14. 2).

§ 110. CmepTb oaHOI N3 cTopoH. CoBnapeHue [OMKHUKA
N KpeauTopa B OAHOM nuue

345. BiusHue cMepTH OTHOM M3 CTOPOH HA Cymb0y oosizarenberBa. Kak mpa-
BWJIO, CMEPTh KPEIMTOPA WJIH JIOJDKHUKA He TIpeKpalliaga 00s13aTe/Ibc TBEHHOTO OT-
HoteHusl. [ToCKONIbKY HaCTAeAHUK SIBIISTICS B MIPUHIIMIIE YHUBEPCATLHBIM TIPEeM-
HUKOM, TIOCTOJIbKY TpaBa TpeboBaHMs mepexomwid Ha Hero (1. 233). OmgHako
0o/eu TI0 JeJIMKTaM He TIEpeXOIWIM Ha HACJEAHUKOB U MPEKPalaInCh CO CMEPThIO
BUHOBHOTO.

Brnipoyem, smukTOM TIpeTopa 00 MCKax 3a OOMaHHBIE NEHCTBUSI M yrpO3bI
(dolus, metus), GbUIO NPEAYCMOTPEHO, YTO HACIEIHUK ACTMHKBEHTA (BUHOBHOIO)
OTBeYaeT B Mpezesiax 00oralieHusl, MoayYeHHOTO UM OT YKa3aHHbIX JeMCTBUIl Ha-
cepomarenst (D. 44. 7. 35).

Est constitutum turpia lucra heredibus quoque extorqueri, licet crimina exstin-
quantur — O YCTaHOBJIEHHOMY TPaBWIy MPeCTyIHasi MPUObLUTb, TOCTABIIASICS Ha-
CIIeTHAKAM, TIOITEXKUT U3BSITHIO, XOTS 3a IETUKT OHM He otBedarot (D. 3. 6. 5. pr.).

Yro kacaercst miepexona npasa mpebosarus U3 nenukroB, To heredi defuncti
huius modi actiones competunt — K HacJIeIHUKY MOTEPIIEBILETO TIEPEXOAST TaAKO-
IO polia UCKU U3 IEJIMKTOB, 32 UCKJIIOYEHUEM MCKOB U3 00U U MOJOOHBIX (CTPOro
ymuHbIx) uckos (Tait. IV. 112). D1ti He nepexondmIve MO HACIEACTBY TPEOOBAHUS
M3BECTHBI TI0 Ha3BaHWeM actiones vindictam spirantes — OyKBaJbHO: UCKH, KOTO-
pBIC JBIIIAT MECTHIO.



346. Copnanenue (confusio). OGs13aTeILCTBO TIPEKPAITIAETCS TAKKE B TEX CIIY-
Yasx, Koraa B 00s13aTeIbCTBEHHOM OTHOIICHUN KPEAWTOP W MOJDKHUK CIIMBAIOTCS
B OJIHOM Jiulle — cum in eandem personam ius stipulantis promittentisque devenit
(D. 46. 3. 107). Drot ciydaii HOCUT Ha3BaHue confusio — cMsIHUE, COBIIANEHNE.
Yarie Bcero 3To MMeeT MeCTO, KOrna JODKHUK CTAHOBUTCSI HACJIEMHUKOM KpeIu-
Topa 1 Haobopor. Cum quis debitori suo heres exstitit, confusione creditor esse
desinit — ecau KTO-JMOO CTall HACJIEMHUKOM CBOETO MOJDKHUKA, TO B CUJTYy COBIMA-
JIeHUsI OH TepecTaeT ObITh KpeauropoM (D. 18. 4. 2. 18).

TumagHBIM 7151 pabOBIAACIEYECKOTO X03S1CTBa ObUT CJICAYIOIIMIA CITydaii COB-
nmangeHust (koHdy3un). Yyxoii pad Wiv 4yK0il MOABIACTHBIN ChIH MIPUYUHUI KO-
My-1160 yiiep6. OTBETCTBEHHOCTD IO T. H. HOKCAJTbHOMY MCKY HECeT XO3sIMH pa-
0a wmm orel MOABIACTHOrO. JOMycTWM, 4YTO TOMBIACTHBIA CBhIH IOMaa MO
OTIIOBCKYIO BJIACTh TIOTEPIIEBIIETO (HAIpUMep, B pe3yJibTaTe YCHIHOBIIEHUS —
adoptio) wiu pabd, TPUUUHUBIINHI YIIIepO, MPUOOpEeTeH noTepreBmM. B atux ciy-
Yasix OTBETCTBEHHOCTbD 3a YIIIep0, MPUYMHEHHBII MOABIACTHBIM WM PaboM, OTna-
JIaeT B CUJIy TOTO, YTO MOTEPIEBILINIA, C OMHON CTOPOHbBI, U JIUIIO, HECYIllee HOK-
CAJIbHYI0 OTBETCTBEHHOCTh 3a paba WM TIOABIACTHOTO, C JPYTOW CTOPOHBI,
CJIVJIKCh B OTHOM JIULIE.

§ 111. Oceo6oxaeHue ot ponra (remissio debiti)

347. BooOpaxkaeMmblii IIaTex; IJIaTexX NOCpeICTBOM Me H BecoB. B Pume cyime-
CTBOBAJIL d)OpMa.H])HBIe CIIOCOOBI OCBOGO)KZ[CH'HH oT 06H3aTeIH>CTBa, OCHOBAHHBIC Ha
CorjlaliCHMM CTOPOH, MMCIOLLIEM LICJIBIO ITOraCuTh O6H3aTeJ'[bCTBO, XOTs1 OBbI 3TO HE CO-
IIPOBOXKIAIOCH pE€AJIbHBIM HCITIOJIHEHUEM. B st1oii cBsa3u pe€Yb UIET, TIPEXKIEC BCEro, O
TaK Ha3bIBaeMoii imaginaria solutio, T. €. 0 BOOOpaXXaeMOM HITi OOPA3HOM IUIATEXE.

Solutio per aes et libram — pa3psa3ka nocpeacTBOM MeIu U BECOB — SIBJISIETCS
JIPEBHEMIIM BUIOM BOOOPaXKaeMOro ruiatexa. I'ail OmMChIBaeT pa3Bs3Ky 00s13a-
TEJIbCTBA, BOZHHUKILETO B Pe3y/bTaTe KabaabHOTO 3aiiMa (nexum), a Takke B CHITY
Cyﬂe6HOFO peuicHuA. TOp)KeCTBCHHBIﬁ aKT NIpoOUCXOoaUT B IMMPUCYTCTBUU ITATHU CBU-
IICTCHCP'I 1 B3BCIIMBATCIAA U IIpU HAIM4YUA MEIU U BECOB. I[OIDKHI/IK TIPOU3HOCUT
CJIOBa:

Quod ego tibi tot milibus condemnatus sum, me eo nomine a te solvo
liberoque hoc aere aeneaque libra, dum hanc tibi libram primam
postremamque expendo secundum legem publicam ([aii. 4. 73). - Beu-
Ay TOro, 4T0 C MEHS MPUCYXXAEHO Tebe CTOJ/IbKO-TO ThICSY, S 110
3TOMY OCHOBaHUIO OTBSI3bIBaKO cebsi oT Tebsi  0cBOOOXAaK 3TOM
Menbo n MegHbIMY Becamuv TeM, 4TO 4 Tebe oTBelnBa 3TOT
QYHT NEepPBbIVi N MOCAEAHUV COr/TaCHO rOCYAapCTBEHHOr0 3aKOHa.

Apxandeckasi popmyna «me a te solvo liberoque» 10 M3BECTHOI CTEIEeHU BOC-
MPOM3BOIUTCA B CAKPaIbHBIX 00psiaax, onucaHHbiX y Tura Jlusus non 217 r. go
H. 3.: TIO CJTyYyalo IEPEMOHUY CBSIIIEHHON BECHBI BEPXOBHBII XXpel] OCBOOOXKIAT Ha-
PO OT TpeTpelieHnii BOJIBHBIX U HEBOJIbHBIX, 3aKAHYMBAasT MOJIUTBY CIIOBaMU: €0
populus solutus liber esto — mycTb Hapon, OyneT otBszaH U ceodoneH (Liv. 22. 10).
B npyrom mecte (Liv. 6. 14) paccka3bIBaeTcs 0 TOM, KaK MaH/IMii yIUIATHII JOJIT Ka-



GabHOTO NoJDXKHKKA — rem creditori palam populo solvit, libraque et aere liberatum
emittit: B mprcyTCTBUM Hapona OH YIUIATWI JOJIT KPEAUTOPY 1, OCBOOOIMUB €TI0 MU
TIOMOIIY MM U BECOB, OTITYCTHII.

348. Axuemmuisims (acceptilatio). AkuienTuisiiyeii Ha3bBaIoCh (hOpMaJIbHOE
YCTHOE 3asiBJIEHHE KPEUTOPa O TOM, YTO UCTIOJTHEHWE UM TTOJTy4eHO. AKIICTITUIIS-
LMl ABIISIETCS PASHOBUIHOCTBIO BOOOpakaeMoro Iuiatexa — acceptilatio est velu-
ti imaginaria solutio (l'ait. 3. 169). INomararoT, YTO 3TO ITOATBEPIKIECHUE TTOMyYe-
HUS1» OTHOCUJIOCH MEPBOHAYAIBHO K JIUTEpabHBIM OTOBOpaM, T. €. K IOrOBOpaM,
TTOATBEPXKACHHBIM 3aIUCSIMUA B TIPUXOIO-PACXOMHBIX KHUIaX PUMCKUX JOMOBJIA-
IBIK. «Acceptum vel expensum ferre» 03Ha9am0: BHOCHTH 3aITUCh O TIOMYIeHUH WA
pacxome; OT Iyaroyia acceptum ferre TpoM3oIUIO CyIeCTBUTENbHOE acceptilatio,
TepBOHAYAJILHO: 3aIUCh MIPUXOIHON cTaThi. OIHAKO, IIaBHBIM 00pa3oM, akliern-
TUJISILAU SIBJISIETCS CJIOBECHBIM CTIOCOOOM TIOTAIIEHMSI CIIOBECHOTO 3Ke 00s13aTelb-
CTBA, T. €. CTUMYJSALUMH (11. 433). AKUEeNTUISLKS COBEpLIAaeTCs: yTeM (popMasibHO-
ro BOMpOCa M OTBETA, COOTBETCTBYIOILETO BOMPOCY U OTBETY TMPU CTUMYJSLIMU
(1. 433). Quod ego tibi promisi, habesne acceptum? Habeo — To uTO 51 TeGe 0be-
wiaut, mosyurit i Tei? S monmyurn (Tait. 3. 169).

349. Axuemaisigs U MMCbMEHHAS KBUTaHMs. [lapayiiienusm Mexay akier-
TUJISIIIMEH, KaK CITOCOOOM TTOTaIlleH s, ¥ CTUITYJISLIEN, KaK CITocCOO0M BO3HUKHO-
BEHUS U IEUCTBUS 00S13aTeIbCTBA, 1IeN ellle najbiine. [10mo6Ho ToMy, Kak cIoBec-
Has CTUITYJISILIMS TIOCTETIEHHO CTajla BBITECHSTHCSI THMCHMEHHBIM JIOJITOBBIM
JOKYMEHTOM cautio, Tak ¥ Ha CMEHY CJIOBECHOM aKIENTUISLIAN TIPUTILIA TTUChMEH -
HasT KBUTaHIIMSI, TTO-TpedecKu: apocha, Ha BU3AaHTUICKOM JTaThIHU — securitas. [la-
Jiee, Mbl 3HaeM, 4TO B MO3IHMIA ITeproa PuMa NpoTUB CTUIY/ISIIMU, HECMOTPST Ha
ee (popMasTbHO aOCTPaKTHBIN XapaKTep, CTAI0 BO3MOXKHO 3allUIIAThCS IyTEM BO3-
paXeHUsI O HEeTOJyYeHUU JIEHET TI0 3aiiMy WM TI0 JPYTOMY OCHOBaHMUIO.

IMapasnnensHo ¢ BO3POCIIM TIPUMEHEHNEM 3TOTO BO3PAXKEHUS — eXCeptio Mol
numeratae pecuniac — npu KOcTuHMaHe BBOOUTCS 3aKOH, IO KOTOPOMY KPEIUTOp,
BBIIABIIMI KBUTAHIIMIO, MOXeT B TeueHue 30 qHeil BO30YIUTH CIIOp O TOM, YTO B
JECTBUTEBHOCTY TUIATEXX UM He ObUT MoaydeH — intra triginta dies post securitatis
expositionem exceptionem non numeratae pecuniae posse obici (C. 4. 30. 14. 2).

Omnno Bpems, 1o FOctuHraHa, KBUuTaHIus (apocha), monrBepskuaronias peaib-
HBII TJIaTeX, W aKLEeNTUISILINS, KaK «00pa3HbIi TUIaTeXa», CYILECTBOBAIN PSIIOM.

Inter acceptilationem et apocham hoc interest, quod acceptilatione omni
modo liberatio contingit, licet pecunia soluto non sit, apocha non alias
quam si pecunia soluta sit (D. 46. 4. 19. 1). - Mexay akuentunauvesi n
KBUTaHUMEN pa3sinyne COCTOUT B TOM, YTO B pe3y/nbTare axuer-
TUNSUMNM HacTynaeT npyu Bcex o6CTosTenbCTBax noraweHne o6s-
3arenbcTBa, x0T 6bl E€HbIY He GbIIN BbINAAYEHbl, a 0 KBUTaHLUNN
He uHaye KaK ecnv feHbru paKTUYeCKm BbinIavyeHbl.

DTO XapakTep akUeNTUISIIUU KaK «00pa3HOi COMOLMU», TPOU3BOIsIIEH d¢h-
ek KaK OBl pearbHOTO TUIaTeXa, XOpOIlo BhIpaskeH YIILITMaHOM B HETIePEeBOIM-
Moit urpe cioB: Qui acceptilatione solutus est, solvisse videtur — KTo B cuIy ak-
LENTUISLWKA «OTBA3aJICs», TOT MPUPABHUBAETCS K MpousBeameMy miatex (D. 46.



4. 16). TIpu TakoM abCTPaKTHO-(POPMATIEHOM XapaKTepe aKUENTUISILIUY B KJIACCH-
YeCKyIO 3I10XY €/1Ba I MOXHO CYMTATh OTHOCSIIUMMUCS K 3TOM 3MOXE CJIOBa, MpH-
nuceiBaeMble [lapmy: nisi verum est quod in acceptilatione demonstratur, imper-
festa est liberatio — eciiM He COOTBETCTBYET ACHMCTBUTEIBLHOCTH TO, YTO BBIPAXKEHO
B aKIENTWISLWK, TO NpeKpallieHre o0si3aTebeTBa He HactymaeT (D. 46. 4. 14).
Or0 yXe cTwib OoJiee MO3MHEH 3MoXK, 3HAIOLIEH exceptio non numeratae pecuni-
a€ He TOJIbKO MPU BO3HUKHOBEHUM 00513aTeNbCTBA, HO U TIPU €r0 UCTIOJTHEHUU.

350. AksmmaeBa covmyssps. [10CKOJIBKY IpYTM 005133 TEIBCTBAM MOXKHO ObI-
Jio mpunath Gopmy crumyssaumu (in stipulationem deducere), Bo3HMKIIA BO3MOX-
HOCTb IPOU3BECTH PacyeT M0 MHOTUM Pa3HOOOpa3HbIM CHEJIKaM, MepeBeis UX CHa-
yajia B CTUITYJISILIMIO U TOTACUB MX 3aTe€M €IMHOM aKUenTWISILMel. DTo U cruean
MPEeTop 3MOXM KOHUA pecryonmku AkBuanii [ajur, KOTopblii BBeJl Ha3BaHHYIO 1O
erouMeHustipulatio Aquiliana, o6sedunsarousyio 0613amenscmea U3 pasHbiX 0OCHOBAHULL
Medxncdy memu Jce CIOPOHAMU, ¢ HOCACOYIOUUM NoauleHUeM nymemM aKkyenmuaayu. D10
ObUI, MEXJTy TIPOYMM, OIMH U3 CMIOCOOOB OKOHYAHUSI MUPOM Pa3IMUYHBIX CIIOPOB U
pacyeToB MeXay cTOpoHaMU. VMICTOUHWMKM COXpaHWJIM HaM pelaklivio aKBUIMEBOM
CTUITYJISILIMK M akuenTwisiiuu. OHa npeacTasisieT OOoNblIoi MHTepec, Tak Kak Ie-,
pen Hamu obpasell 00s13aTe/IbCTB, BO3HUKILMX U3 pa3HbIX OCHOBAHUI U CBEIEHHBIX
B equHylo ctumyisimio (in stipulationem deductae); Kpome TOro, Mbl TYT UMEEM
TEKCT CTUITYJISILIMU, a TAKXKe aKUENTWISLUU, U BCE 3TO OTHOCUTCS K IIOXE «vet-
eres», T.e. CTapoii IIKOJIbl IOPUCTOB BpeMeH pecryOnku. Bor nmoyemy Mbl cuutaem
11eJ1IecCO00pa3HbIM WJLTIOCTPUPOBATh Hallle M3JIOKEHUE MPUBEICHUEM TEKCTa aKBU-
JIMEBOM CTUIYJIALMK 1 akuenTuaanmu. Teker naerca o D. 46.4, 18. 1 ¢ HekoTopbI-
MU U3MeHeHusIMU 1o pepakimu Mucturyuuit FOctunuana (3. 29. 2):

Quidquid te mihi ex quacumque causa dare facere oportet oportebit
praesens in diemve, quarumque rerum mihi tecum actio, quaeque
adversus te petitio, vel adversus te persecutio est, eritve, quodve tu
meum habes tenes possides; quanti quaeque earumrerum res erittan-
tarn pecuniam dari stipulatus est Aulus Agerius, spopondit Numerius
Negidius. Quod Numerius Negidius A° A° spopondit, haberetne a se
acceptum N. N. A™A™ rogavit, respondit A. A.: habeo acceptumque
tull. - Mo scemy, 4to THI BOMKEH nnn fomxen Gyaews AaTe, caenaTb
no kakomy Obl TO HU OblIJI0O OCHOBaHWIO Tenepb WU MO HaCTYNIeHUN
cpoka, M no Bcem Aesiam, 1o KOTOPbIM Yy MEHSI eCTb uiaun GyaeT K Te-
6e uck, nctpe6oBaHue win npecsefoBaHNeM, U 1o BCemy rnpuHaae-
JKaljemy MHe, 4TO Tbl UME€ELLUb, AEPXULLUb NN YEM Brlafieellb: CKOJIb-
KO KaXAablii N3 3TUX nNpeaMeToB 6yAeT CTOUTb, CTOJIbKO AeHer
BbIFOBOPWJ1 MO CTUMYASIUUM B CBOIO NoJsb3y ABn Arepuii n o6s3asncs
Aarte Hymepuii Herugunii. 06 o6ewanHom no crunynsauymu Hymepuem
Heruguem oH cnpocun Aena Arepusi, nonyynn nv Aen Arepnii oT He-
ro yaossersopeHue, Ha yto A. A. oTeeTu: «Slnony4ynsn, nnogTeep-
ANTNONTyHeHNe».

351. Cornamende o HenpeabsBieHnd Tpeoosanusa (pactum de non petendo).
VYapmman (D. 2. 15. 2) TOBOpHT, YTO «OKOHYUTH CIIOP MHUPOM MOXKHO HE TOJIBKO



TIPUMEHEHHEM aKBWJIMEBOU CTUITYJISILIMM, HO M Ha OCHOBAaHWM 3aKJTIOUEHHOTO CO-
IJallleHnsT O HEeTPeIbsIBICHUM TpeOOBaHUSA». DTO COIIAllieHHe, BBEIEHHOE Tpe-
TopckuM mpaBom (pactum de non petendo) HapaBHe ¢ APYTMMU MPETOPCKUMHU MaK-
TaMH (cMm. n. 546 u cA.) TIPENOCTABIIANO OTBETYMKY SKCLIEMLIUIO (cm. nn. 66, 67).

Ecmu mck Bo3HMK M3 cneiku bonae fidei, To BKITIOUeHME 3KCLETIIMU O MUPO-
Boii caenke B (hopMysty He TpeboBaoch Mo NpuHLUMIY: bonae fidei iudicio excep-
tiones pacti insunt (D. 18. 5. 3).

Pactum de non petendo Moo 3aKIIOYaThCS C TEM, YTOOBI IEHCTBUE €r0 Orpa-
HUYUBAJIOCh OMpeeeHHBIM OTIIOM, in personam, Wik 0e3 TaKOro OrpaHUYeHMs,
in rem.

352. IIpoieHne 10Jra oIHOCTOPOHHUM JieiicTBreM. K cornaltiieHuio o Herperb-
SIBJICHUU TpeGOBaHUS OJIM3KO TIONXOIUT npoujerue donea (remissio debiti B TecHoM
CMBICTIE); B OTJIMYME OT pactum de non petendo IpoIIieHNe J0/Ta COBEPIACTCS 00HO-
CMOPOHHUM Oeticmauem, HarpuMep, TTyTeM 3aBelaTe/TbHOTO 0TKa3a (JIerar) Wiv KOH-
KJTIOICHTHBIM JICHCTBUEM, T. €. AEHCTBUEM, B KOTOPOM KOCBEHHO TPOSIBIISIETCST BOJIS
cropoH. Tak, Hanpumep, 3(hdeKT FIKCLEeNIMK, HapaBHE C COMIALIEHUEM O HEMPETb-
SIBJICHUM TPeOOBAHUS TIPOM3BOAUT TaKOe KOHKITIONEHTHOE MEHCTBHE, KaK BpyJeHUe
JIOJDKHUKY €ro MuchbMeHHoro obsizatenbctBa (chirographum) nmuuno kpenmtopom
WIM IPYTUM JIALOM 10 TIpockOe Kpeauropa — 3asetuarens (D. 34. 3. 1. 2). Takoii xe
acdekT Mpou3BOAUT OIXHOCTOPOHHEE DPACTIOPSDKEHME KpEmuTopa Ha Cilydyail ero
CMEpTH.

353. Oopathoe cornamenue. [1py HanMUUKM OOOIOMHOTO COINIACHSI CTOPOHBI
MOTYT JIOTOBOPUTBCS HE TOJILKO O TOM, YTOOBI TpeOOBaHUE HE MPETbSIBISIOCh —
non petere, HO M 0 TOM, YTOOBI OTCTYIUTELCS OT JoroBopa — de contractu discedere.
DTO0 OTHOCUTCS K KOHCEHCYaTbHBIM IOTOBOPAM, T. €. K JOTOBOpaM, BO3HUKAIOIIM
B CWJIy OMHOTO (haKTa COTIalIeHus] CTOPOH, a UMEHHO, KyTUle-Tipojiaxe, HaiMy,
MOPYYCHUIO, TOBAPUIIIECCTBY.

Emptio-venditio sicut consensu contrahitur, ita contratio consensu
resolvitur, antequam fuerit res secuta (D. 18. 5. 3). - Kynns-npogaxa, no-
AOGHO TOMY, Kak OHa B CwuJly COIJIalleHUsl 3aKJIlo4aeTcsl, TaKk U 06-
PaTHbIM COrnaleHnemM pacTopraercsi, eC/in rnpu TOM UCMOJIHeHue
eLeHenocne[0Bano.

DTO MOJIOKEHUE COOTBETCTBYET M3I00JIEHHONM B PUMCKOM TIpaBe CUMMETPUU
TopsimKa BOSHUKHOBEHUST U TIPEKPAIeHNsT 00s13aTelTbCTRA.

§ 112. Hosauua (oGHOBNEHUE)

354. Cymmocts HoBamm. HoBalivsi COCTOMT B IpeKpallieHuH o0si3aTe/IbCTBa
MyTeM 3aMeHbl €r0 HOBBIM 00S13aTEIbCTBOM.

Nova nascitur obligatio et primatollitur translata in posteriorem (lai. 3.
176). ~ BoaHukaer HOBOe 0653aTesibCTBO, NPUYeM nepeoHa4YasbHoe
npekpatlaeTcsi c nepexofom ero B HoOBoe.



Bepem mprMep HOBaIIUK:

Quidquid ex vendito dare facere oportet promittis? Promitto. - O6ewya-
elulb i BCce, 4TO c/ieayeT aatb v caesiatb B CUJ1y MPoAaHHOro Te-
6e?06elyaro.

B naHHOM mipuMepe nepgorauatbHoe 00SI3aTeNIbCTBO BHITEKAIO U3 KYIUTU-TIPO-
JIaXK1; OHO 3aMEHSIETCSI HOBbiM 00SI3aTEILCTBOM, O0JIEYeHHBIM B (DOPMY CTUITYJISI-
LU, TpyUIeM HOBHpYIOIias (OOHOBJISIONIAsI) CTUIYJISAIIUS COOCPXKUT CCHUIKY Ha
TpeXkHee, OOHOBIISIEMOE 00s13aTeICTBO. DTO MOC/IEIHEe TTOIOXKEHNE BhIPAKaCTCST
TaK: JaHHas] HOBUPYIOILIAsl CTUTTYJISILIUS SIBJISIETCSI TUTYJIMPOBAHHOM, T. €. OHA CO-
JEPXWUT CChUIKY Ha TUTYJ, IIPaBOOCHOBAaHHWE, OTKYJAa OHA BO3HUKIIA. OHA MOXET
colepXaTh CCBUIKY Ha LIENbIiA psii 000O0IaeMbIX, HOBHPYEMBIX OOSI3aTe/IbCTB M3
pa3HbIX OCHOBAaHMI, KaK 3TO MMeeT MECTO B akBWIMeBOM crurmy siayu (1. 350) B
ee pelaKIiuu.

Quidquid te mihi ex quacumque causa dare facere oportet... - Bce, 470
Tbl MHE [JOJ/IXEH NO Kakomy Obl TO HU OblJI0 OCHOBAHMIO. ..

Ecim mepBoHavanbHOe 00513aTENIECTBO B IEHCTBUTEILHOCTY HE CYITIECTBOBAJIO, Ha-
rpuMep, ObLT MpoAaH CBOOOMHBIN YeIOBEK, WM MEPTBBINA pad, WM KTO-TMOO OIIM-
OOYHO curTan ceOs1 JOJDKHUKOM, TO U HOBAalLlUsl HE MMEET CWIbl M MOXKET OBbITh OCITO-
peHa Kak mytem ucka (condictio incerti), Tak u mytem exceptio doli (D. 44. 4. 7. pr.).

Ecmm nepBoHavyaibHOE TpeOOBaHUE HE TOJIb30BAaJIOCh MCKOBOM 3alllMTOM, Ha-
MpUMED, €C/IA Pedb IIUIa O MPEIOCTaBICHHOM ITOIBIACTHOMY ChIHY 3aiiMe, He MOJb-
3YIOLIEMCSI MICKOBOIA 3alluToil (I1. 466), TO MOCje TOro, Kak MOIBIACTHBINA CTal ca-
MOCTOSITEJTbHBIM JIMIIOM, OH BIIPaBe HOBMPOBATH ITEPBOHAYATBHOE OOS3aTEIIECTBO
(C. 4. 28. 2). OcraBasich NOABIACTHBIM, OH HOBMpOBaTh He Mor (D. 46. 2. 25).

Hogaiusi, mocKoIbKy oHa o0JieKajiach B (popMy CTUITYJISILIVIM, CITY>KIUIA TaK Ke,
Kak ¥ BOOOLLE CTUIYJISILINSA, [UT YKPETUIEHHs TIPEXHETO I0TOBOPa, ISl 3aMEHbI 3a-
MyTaHHBIX PACYETOB SICHBIMUA U KPATKUMHM.

HoBupyroliiee 006s13aTeIECTBO TOJDKHO B YeM-HUOYIb OTIMYATHCS OT IMepBOHA-
yaneHoro. Ita demum novatio fit, si quid in posteriore stipulatione novi fit — Ho-
Balsl TOJILKO TOTA UMEET MECTO, KOIJIa BO BTOPOI CTHUITYJISILIMA COIECPIKUTCST YTO-
00 HOBOE. DTO HOBOE MOXKET COCTOSAATh B TOM, YTO MEHSIETCSI XapaKTep
00s13aTeNIBCTBA, MO0 MEHSIETCS JIMYHOCTh KPeauTopa, WIM JIMYHOCTh JOJDKHHUKA.
M3meHeHre xapakTepa 00s13aTeIbcTBa MOXKET COCTOSTh B TOM, YTO B HOBOE 00s13a-
TEJILCTBO BBOIMTCS YCJIOBHME WM CPOK, JINOO, HAOOOPOT, YCTPAHSIETCSl YCIIOBUE WU
CPOK, MMEBIIIME MECTO B IIEPBOHAYATILHOM 00s13aTeIbCTBE. MOXET U3MEHUTLCS U
caMoe OCHOBaHME ITepPBOHAYATIBHOIO 00s13aTeIbcTBA. MbI BUIEIN BHIIIE, HAIIPH-
Mep, YTO 00s3aTeNIbCTBO M3 IOTOBOpA KYIUIM-TIPONAXH MOXKET OBITh HOBHPOBAaHO
00513aTeJILCTBOM B (DOpME CTUITYJISILIVU.

355. Henerammsa. Oco0o ciemyeT pacCMOTPETh HOBALIMIO 00s13aTeNbCTBA IyTeM
3aMEHBI €T0 CYOBhEKTOB, a UMEHHO: €CIM KPEAWTOp 3aMEHSICTCS HOBBIM JIMIIOM, TO
MBI MMEEM JeJI0 C aKTUBHOMW Jejieralideid, meyeraiieil TpeOGoBaHus, delegatio
nominis WM MPOCTO JeJIeTalleii; ecy e MEHSIETCsl IMYHOCTh TOJKHUKA, TO TO-



BODSIT O TTACCUBHOM AeJeraliiyd WM dKCITpoMuccui. OCTaHOBUMCS Ha aKTUBHOM
neneranyu, Kak oosiee yactoMm ciydae. M3o0pasum ee rpaduyecku:

Crapbili kpeauTop HoBbI1 kpeauTop
= leneraHt O =[leneratapmi
= Delegans

DonmxHuk = D = Oenerat (Delegatus)

JomyctuM, uto pabosnanesew; K' mponan nokynaremo D pa6os; D o6s13aH yii-
natnTh B none3y K cronmocts paGos 10 Teicsu cecteprmii. B cBoro ouepenp K'
JOJDKEH YIUIATUTh cynosnanenbiy K 3a dpaxropanHoe cynHo (navem conduxit) 10
ThicAY cecTepumii. Pa6osnanenen K' naer pacnopsbxeHue 10/kHUKY D B noratie-
HUeE yIUIaThl 32 pabOB MIPUHSTH Ha ceOsi HOBOE 00SI3aTEIIbCTBO TEpell CYIOBIaIeb-
uem K’ 06 yruiare nocnenseMy cymmbl 10 Thicsiu. DTO HOBOE 00513aTeILCTBO MOX-
HO OBIJIO 3aKJTFOUMTH ABYMSI CITIOCOOAMMU.

(1) Hosslit kpemurop, cynosnanesen; K 3akmodaer ¢ JOJDKHMKOM D cTumyiisa-
ouIo ceayiomiero cogepxxanust: «Quod Primo creditori (K') dare debes, mini (K?)
tu (D) dare spondes?» HoBoe 00s13aTeTbcTBO CONEPKUT B cede CChUIKY Ha TIpexKHee
00513aTeJIbCTBO; TIepell HaMKM TaK Ha3blBaeMasi TUTYJMPOBAHHAs Aejieraiusi. DTo
TOT CJy4aii, KOTOpbIii uMeeTcst B BUIy y [lanuHuana:

Emptor cum, delegante venditore, pecuniam ita promittit: quidquid ex
vendito dare facere oportet (D. 46. 2. 27). - Korga nokynatesns [D]
no ripvkaay npogasLa [K’]o6;13yercg [nepen K°] ynnatute neHsra,
kakne ¢ Hero [D] npuyutalorcss no A0roBopy Ky — npodaxu
[8 nonb3y K'].

[Ipu TMTYTMPOBaHHOI nIesleraruy TOJDKHUK (TIoKyTaTeb D) coxpaHsieT Tipo-
1B HoBoro Kpeautopa (K*) Te BospakeHHs, KOTOpbIe OH MMeN TIPOTHB CTApOro
kpenuropa (K ).

(2) BoamoxkeH ogHako U Ipyroi crocod. JlomkHuk (D), mo npemioxkeHn o cTa-
poro kpemutopa K', o6s3yeTcs ymmatuTh CygoBNaneibly — HOBOMY KPEIUTOPY
(K?) onpeseieHHyI0 cyMMy JIeHET; CTaio ObITh, He «quod Primo dare debes» u He
«quidquid ex vendito dare facere oportet», a abctpakTHO «decem dari spondes».
3nech nepen HaMy Tak Has3biBaeMasi delegatio pura, uucras neserauusi. B pesysnb-
tare D He BnpaBe OyaeT NMPOTHMBOMOCTABUTh HOBOMY KPEIUTOPY CYIOBIAICIIbLLY
(K?) Te Bo3paxeHMs1, KOTOPbIE BBITEKAN U3 CAETKH MOKYTKU JODKHUKOM paGoB y
pabosnanesnsiia K'. D1o ToT ciyyaii, KoTopblii IpeaycMoTpeH y Ilapia:

Doli exceptio quae poterat deleganti opponi, cessat in persona credi-
toris, cui quis delegatus est (D. 46. 2. 19). - Bo3paxeHune o Henobpoco-



8ecmHoOCMUuU, KOTOPOE MOXHO Obl/10 NPOTMBOMNOCTaBUTb CTapPOMy
KpeauTopy, TepsieT cuily B OTHOLLEHUY HOBOIO KpeamTopa, KoTo-
poMy Bbls1 NEPEBELEH AOJIKHUK.

B KOHIIe IMTHPYEMOrO OTPBIBKA J1AeTCsl OObSICHEHUE, TMOYEeMY HE JIOITyCKAIOTCSI
(npexxHKe) Bo3paxkeHMsl MPOTUB BTOPOro Kpeantopa. OObsSCHEHNE COCTOUT B TOM,
YTO B YACTHOTPABOBBIX JIOTOBOPAX M COIIAIIIEHUSIX UCTLLY HEJIETKO Y3HATh, YTO UMe-
JIO MECTO MEXy TOJDKHUKOM M CTapbIM KPEIMTOPOM, a €I OBl Jaxke HOBBIN Kpe-
JTIUTOP 3TO Y3HaJI, TO OH JOJDKEH 3TO OCTaBUTh O6€3 BHUMAaHUsI, YTOObl HE IMOKAa3aTh-
cs He B Mepy JOOONBITHEIM — etiamsi, sciat, dissimulare debet, ne curiosus
videatur. HCTUTYTY «4UCTOI Aejieralum» CyxKI€HO ObUIO OOLIMPHOE NPUMEHEHME
B naybHelmeit ucropuu. Ecm pabosnanensiia K 3aMeHUTDH cpemHeBeKOBBIM (hi10-
PEHTUIICKOM MEHsUION (TpaccaHTOM), a MOJDKHUMKa D BeHelMaHCKUM OaHKUPOM
(TpaccaTtom), HOBOro xe Kpeautopa K chlHOM (hJIOpeHTUIACKOro TOProBLa (peMUT-
TEHT), OOyJaloIIMMCS B KaueCcTBe CTyleHTa B BeHelnu, — To miepes HaMu TiepeBo/I-
HBII BEKCeJIb, BBIXOMAIINIA, OMHAKO, 32 pPAMKM HACTOSIIIIETO W3JIOKECHUS.

356. Animus novandi (HamMepeHye COBEpIIMTL HOBAIMIO). J11sT HAJIMY ST HOBALIA
TpeOyeTcs, Kak Mbl BUZIENIM, U3MEHEHNE TIePBOHAYAILHOTO 00SI3aTesIbCTBa JINOO CO
CTOPOHBI €ro XapakTepa, JIMOO B OTHOIIEHUH ero CyObeKToB. Ho moMmMo 310it 00b-
€KTUBHOM CTOPOHBI Jie/la MICTOUHMKKM TOBOPST TaKXKE O CYOBCKTHBHOM MOMEHTE;
TpebyeTcsi, YTOObI Y CTOPOH ObLIO HaMepeHKe HOBUPOBATh 00513aTEILCTBO — animus
novandi.

Novationem ita demum fieri, si hoc agatur, ut noveturobligatio (D. 46. 2.
2). - HoBauumsi TO/IbKO TOr,Aa rnpoucxoamT, ecav aevicteue Obis1o Ha-
rpaBsieHOKTOMY, 4TOObI0653aTE/1bCTBO ObIJ1I0 HOBUPOBAHO.

IMockoneky lait He ymoMuHaeT 06 animus novandi, IOiaramT, YTO 3TOT PEKBU-
3uT (TpeboBaHue, ycioBue) nosiswics nocie [as. B Uncturyumsx KOctuHuana
(3. 29. 3-a) paccka3bIBaeTcs, YTO BbISIBJIEHWE 3TOT0 HAMEPEHWsI CTOPOH — animus
novandi OGbUTO J€JIOM HEJETKUM U CTapas ILIKOJIa IOPUCTOB BBeJia pa3indyHbIe Mpe-
3yMIIINA (TIPEATIOTOXKEHNS), TIO3BOJISTIONIVE CYIUTh O HAMEPEHUN CTOPOH.

HekoTopble Kputepuu 11si Cy>KIeHUSI 0 HAMEPEHUU CTOPOH COXPAHUJIMCh B HC-
ToYyHUKax. «Ecm neHbru AaHbl B3aiiMbl O€3 CTUTYJISIIMU M TOTYaC Xe 3aKTioYeHa
CTUITYJISILIMSL, TO TOTOBOP OIIMH; TO K€ HY>KHO CKa3aTh, €CJIM 3aKJTIOYeHa CTUITYJISIIIVST
M BCKOpe JaHbl AeHbrm» (D.46.2.6.1).

TTommoHwmit nepskaiicst TOro MHEHUSI, YTO TIPY HATMIWU JBYX 00s13aTeNIbCTB, Ha-
MpaBJIeHHBIX HA OIHY LieJIb, CWIY MMEET TOJbKO OJHO 00SI3aTe/IbCTRO.

Qui bis idem promittit, ipso iure amplius quam semel non tenetur (D. 45.
1. 18). - K10 06513yetcs aBaxzanl 06 04HOM 1 TOM Xe, TOT 10 rnpaBy
oTBeyYaeTHebosiee, HeMeanHOXbI.

OTO MOJOXEHUE CBSI3AaHO CO CTapbiM IIpolecCyalbHbIM MpPaBWIOM ne bis de
eadem re sit actio — Heb3s ABAXIBI NPENLABIATL KCK 00 OIHOM U TOM KE€.



357. «KoHKypeHIis» ABYX 00s3aTebeTB. OIHAKO MOTPEOHOCTU MPAKTUKU, B
ocobeHHocTH 1o gorosopy Kyrumm-nipogaxu (D. 19. 1. 11. 6) zacraBuin octpee mo-
CTaBUTD BOTIPOC O BO3MOXKXHOCTA OJHOBPEMEHHOTO CYIIECTBOBaHMS (KOHKYPEHIINH)
JIBYX 00513aTeJIbCTB, HAMPABIEHHBIX HAa OIHY U Ty Xe€ LieJb, C TEM, YTO OTHO 00s13a-
TEJLCTBO He TIOMIONIAETCS, He HOBUPYETCS APYTUM, a CYIIECTBYET PSIOM C HUM, HO
VIOBJIETBOPEHHUE TIONYYAETCsT TOIBKO M0 OTHOMY U3 HUX.

Non est novum, ut duae obligationes in elusdem persona de eadem re
concurrent (D. 19. 1. 10. Ulpianus). - HeT Hu4ero HoBoro B ToM, 4TO-
6b1 PSIAOM CyLLECTBOBaIN ABa 06s13aTeIbCTBa O4HOIr0 U TOro Xe Jin-
ua o6 ogHOM 1 TOM Xe npeamerTe.

DT0 MOJIOKEHKE BKIIOYEHO B CBOIHBIE HOPMBI CTApOro Impapa — regulae iuris
antiqui:

Ex pluribus causis deberi nobis idem potest (D. 50. 17. 159. Paulus). -
O[HO M TO Xe MOXeT HaM MPUYNTaTbCSl MO0 HEeCKO/IbKUM OCHO-
BaHusIM.

Paszymeercs, B cuiie octaeTcsl mpaBwiio, YToO

bona fides non patitur, ut bis idem exigatur (D. 50. 17. 57). - go6pas co-
BECTb He TePrnNT, 4TO6bI O4HO U TO XXe B3bICKNBAJIOCh ABaXAbl.

IIpu KOctuamane B 530 1. ObUIA TIpOBeneHa pedopMa B 00JIACTM HOBALIMM KakK
IO BOITPOCY O KPUTEPHSIX pacrio3HaBaHUs animus novandi, Tak ¥ 1O BOMpocy 00
OTHOBPEMEHHOM CYILIECTBOBAaHUM JBYX OO0S13aTEJbCTB, HAIpPABICHHBIX Ha OIHY
uesb. [1o mepBoMy Bompocy ObUIO YCTAaHOBJIEHO, UTO HAMepeHue npou3gecmu Hod-
Uuio He npeonoaaeaemcs,; eClii CTOPOHBI XOTSIT COBEPIIUTL HOBAIIWIO, TO OHU TOJK-
HBI 3TO TOJIOXKUTENTLHO U OTIPENeSICHHO BBIPA3UTb.

Tunc solum fieri novationem quotiens hoc ipsum inter contrahentes
expressum fuerit (1. 3. 29. 3-a). - Tosbko Torga nmeer mecto HoBaums,
Korga 3TO MMEHHO G6blJIO MOJIOXUTENIbHO BbIPaXEHO AO0roBapuBalo-
LMMUCS CTOPOHaMM.

ITo BTOPOMY BOIPOCY O TOM, KakKoBa CympOa IBYX 00S3aTENILCTB B TEX CIyJasx,
KOraa HoBalusl He Bo3HMKaeT, KOcTMHUAH MoCTaHOBISIET:

Manere et pristinam obligationem et secundam ei accedere (1. 3. 29. 3-
a). ~OcTaeTcs n nepBoHa4YasibHOe 006s13aTes/IbCTBO, a BTOPOE K He-
MYy npuncoeguHsieTcs.

358. Cyneonas Hopamms. HoBupyroriiee (0OHOBJIsIIOLNIEE) IEMCTBUE OKA3bIBAIU
Ha 00S3aTebCTBO pasIMYHbIe CTAIUK TIPOLIECCa, a MMEHHO, TOJDKHUK IO 00s13a-
TEJILCTBY CTAHOBUJICS TIOCITE TIPEIBSIBIIEHUS K HEMY MCKa OTBETYMKOM ITO WCKY.



Tunc obligatio principalis dissolvitur, incipit autem teneri reus litls con-
testatione (laii. 3. 180). - B a7om cnyyae nepsonayanbHoe ob6s3aTens-
CTBO pa3Bsi3bIBA€TCH NOTBETYNKHAYNHAET 6bITb 06SI3aHHBIM B CH-
1y AUMUCKORMecmayuu [BcrynieHnss B OTBET Mo UCKY].

Janee, rmociie NPUCYXIEHUS, CBI3aHHOCTD IO MPEIbSIBIEHUIO KCKA OTIAAaeT 1
3aMEHSIETCSI OTBETCTBEHHOCTBIO M0 KOHAEMHALMN (IIPUCYKICHUIO).

DTO HOBUPYIOILIEE IECTBHE OTIETBHBIX CTAAMI Tpoliecca ObIII0 OTMEUEHO YKe
IOpPUCTAMH CTapoil PecIyOIMKAHCKOM IITKOJTBI:

Et hoc est quod apud veteres scriptum est: ante litis contestationem
dare debitorem oportere, post litem contestatam condemnari oportere,
post condemnationem iudicatum facere oportere (laii. 3. 80). - 3ton
ecTb TO caMoe, YTO HanucaHo y CTapbiX IOPUCTOB: A0 BCTYNaeHus
B OTBET 10 UCKY [OJKHUK 00513aH K AeiCTBUIO, N0C/e BCTYIN/IeHNS B
OTBET Mo UCKY OH 06513aH MOJYNHNTBCS ByayLUeMy PeLleHuUIO, ocse
npucyxzaeHnsi oH 0653aH BbIMOJIHUTL peLeHmne.

Tyt HOBaLMSI POUCXOMUT B CHITY TIPOLIECCYATbHBIX TTPABWIT; BOT IOYEMY, B OT-
JIMYe OT HOBAllMW, OCHOBAaHHOW Ha MOOPOBOJBHOM COIJIACUM CTOPOH, B JaHHOM
Clyyae TOBODSIT O «HEOOXOIMMON» HOBalLlMHU, NOvatio necessaria.

§ 113. HeBO3MOXXHOCTb UCTIONTHEHUSE

359. HeposvoxkHocTs (hm3mueckas. [J1aBHBIN Cioydail mpekpallleHus o0s13a-
TEJIbCTBA BCJIEACTBUE HEBO3MOXHOCTM MCIIOJHEHUSI 9TO TOT, KOILAA MpeameT o0si-
3aTe/IbCTBA, WHAMBUIyaTbHAS Belllb (Species), Morud Gu3nyecku Wiv CTal IopuIn-
YecKr HEBO3MOXEH UISl UCTIOJTHEHUSI, TIPUTOM Oe3 BUHBI JODKHUKA.

TIpumep pusmIecKoil HEBOZMOXKHOCTH:

Si certos nummos, puta qui in arca sunt, stipulatus sim et hi sine culpa
promissoris perierint, nihil nobis debetur (D. 45. 1.37). - Ecammnpeame-
TOM 06513aTenIbCTBa SABNSIOTCS ONPEe/IeHHbIe MOHETbl, Hanpumep,
HaxoAswWMecs B AaHHOW LUKATY/Ke, N OHN Norn6sin 6e3 BUHbI J0/DKHN-
Ka, TO HU4ero He NPUYNTaeTCs.

360. HesosmozkHOCTS Ioprmmdeckas. [1prmep ropummaeckoil HEBO3MOXKHOCTH:
Si alienum hominem promisi et is a domino manumissus est, liberor
(D. 46. 3. 98. 8). - Ecnu s npogan 4yyxoro paba, a OH XO3IMHOM OTrIy-

LjeH Ha BOoJ1lo, TO 51 OT 006s3aTesbcTBA OCBOOOXAAlOCh.

HMnadge obcrout JCI0, €CIIN UCIIOJHCHUC 00BEKTHBHO BO3MOXXHO, HO OHO CO-
TIPAXKEHO C OOJIbILIUMU TPYAHOCTAMU, KOTOPLIE HE ObLTH NpEABUICHDI.



IIpumep:

Aream promisi alienam, in ea dominus insulam aedificavit;... peti potest
area et aestimatio eius solvi debebit (D. 46. 3. 98. 8). - Mpeamerom mo-
ero o6s13arenibCTBa Gbls1 4YXOVi CTPOUTE IbHBIN y4aCTOK; Ha HeM XO-
39MH y4acTKa BbICTPOMI JOXOAHbIN AOM...; MOXHO TpeboBsaTs yya-
CTKa, NAOKHA BbITh yr/1a4eHa OLLeHKa ero.

O60CHOBaHME 3TOTO pelleHMs: hon enim desiit area in rerum natura esse —
y4acToOK He MepecTal 0ObeKTMBHO (B MPUPONE BEIIel) CyLIeCTBOBATb.

36 1. HeBo3mozKHOCTS IepBoHAYAIbHASA. OT CITydaeB, KOIa 0053amenbcmeonpe-
Kpawjaemcsi BCIEACTBUAE HACTYMUBIIEH HEBO3MOXHOCTU MCIIONHEHUS, ClenyeT OTIM-
YaTbCITydau, KOTa, BCICNCTBIE HEBO3SMOXKHOCTH, 00513aMeAbC MO HE 603HUK A

Si quis rem, quae in rerum natura non est aut esse non potest, dari stip-
ulatus fuerit, veluti Stichum qui mortuus sit, quern vivere credebat, aut
hippocentaurum, qui esse non possit, inutilis erit stipulatio (i. 3. 18. 1). -
Ecnun KT0-1n6o BbIrOBOPUT B CBOIO I0JIb3Y NMNpeAMeT, KOTOPbIA He
CyLjecTBYyeT, Ui He MOXET CyL4eCTBOBaTh B NpupoAe BeLljeii, Ha-
npumep, CTuxa, KOTOPOIro OH CYUTAJI XKUBbIM, a B AeiCTBUTEJIbHOC-
TV OH yMep, uau UNNOYeHmaepa, KoTopsbiii He MoXeT Boobuje cylje-
CTBOBaTb, TO Takoe 06513aTesibCTBO 6yAeT HeaeliCTBUTEJIbHO.

B Takux ciydasx meiictByer npuHuumi: Impossibilium nulla obligatio est —
00513aTeIbCTBO, MpPEIMET KOTOPOro HeBo3MoxkeH, HuuToxHo (D. 50.17. 185).

MnnoueHTaBp— MUPUYECKOE XMBOTHOE C HOramu nowaam 1 TyNOBULLEM M FOSIOBOW YENo-
Beka.



I'nasa 27
INECCUA U ITPUHATHUE HA CEBA
JYyXO0ro 10JIrA

§114. LUeccusa

362. 3ameHa KpeauTopa IyTeM HOBAIMK U ee HeynoocTBa. PaccmarpuBast Bo-
npoc o «aeneraiyu» (1. 355), Mbl BUIEIN, YTO KPEAUTOP MOXET ObITh 3aMEHEH JIpy-
TUM JIMIIOM B pe3y/ibTaTe HOBallMU, T. €. MPeKpalleHUs TepBOHAYAIbHOTO 00s13a-
TEJILCTBA, B KOTOPOM YYacTBOBaI OOWH KPEAWTOp, W CO3IaHUSI HOBOTO
00s13aTeIbCTBA, B KOTOPOM Y4aCTBYeT Apyroil Kpeaurop. OmHaKo HeyaoOCTBO HOBa-
1MW 3aKJTI0Yaioch B TOM, YTO C TMPEKpalleHWEM TepPBOHAYAILHOTO 00sI3aTeIbCTBa
TpeKpallaIuch 0OECIeUMBAIOIIe €ro 3alor U TPUBWIETHS TIPEUMYILIECTBEHHOTO
YIOBJIETBOPEHUSI, €C/IM OHA ObLTa TPUCYIIA TIEPBOHAYATLHOMY 00$13aTesTbCTBY.

Perit privilegium... tutelae, si post... pubertatem tutelae actio novetur (D.
46. 2. 29). - Ornagaer npaBo NPEeNMyLLECTBEHHOrO B3bICKaHUs NOA0-
MeyYHbIM C OMeKyHa, eC/ no AOCTKEHUN COBEPLUCHHONeTUus Tpe6o-
BaHWe, BbITEeKaBLUee U3 orneku, 6b1/10 HOBUPOBAHO.

Kpome Toro, i TIpoBemeHMsT NeJierallii TPeOOBATOCh YJacThe MOJDKHUKA.
[ToaTomy cTano HeOOXOMMMBIM TIPOBOMUTL M3MEHEHWE JTUYHOCTH KpenuTopa, He
npuberast K pa3pylieH1Io NMepBOHAYATLHOTO 00sI13aTeIbCTBA, & COXPAHSISL €ro CUIY,
¢ TeM, YTo6bl O TpoucHIealeM U3MEHEHUH B IMUHOCTH KPEIUTOpa TOJDKHUK ObLT
MOCTABJIEH B M3BECTHOCTH post factum. A mist sToro TpeGoBamach MOIBIKHOCTD,
KOTOPOIO PUMCKOE 00513aTeTbCTBO TIEPBOHAYAILHO He 001amao.

363. IlepBoHavYaAIbHAS HENMOIBIZKHOCTH PMMCKOIO 00si3aTebeTBa. PriMckoe
00513aTeIbCTBO OBUIO Ha PAHHUX CTaAMsIX CTPOTO JIMYHBIM B3aMMOOTHOIIEHUEM
KPenuTopa U JOJKHMKA. DTO COOTBETCTBOBAIO 3aMKHYTOMY XapaKTepy XO3sIiiCTBa,
elle He YCIEBIIEero BBIMTM Ha TPOCTOP CPEeAM3EeMHOMOPCKON TOproenu. JIuiib B
pe3yibTaTe UTMTETBHOTO 3KOHOMUYECKOTO Ppa3BUTHS TOSBISICTCST TIONBUXK-
HOCTb 00$13aTeJIbCTBA M CTAHOBUTCSI BO3MOXKHOIM M3MEHSIEMOCTh CYOBEKTOB 00513a-
TeJIbCTBA, MIPUTOM CHayasla He TO JIOTOBOPY, a MPEUMYIIIECTBEHHO B CBSI3U C TMepe-
XOZIOM JIOJITOBBIX TpeOOBaHMIA K HACIEIHUKAM.

Non solet stipulatio semel cui quaesita ad alium transire nisi ad here-
dem (D. 7. 1. 25. 2). ~Bo3HuKLIee Of4HaXAbI AJ1 KOro-Hnbyab npaso



TpeﬁOBaHl/lFI 006bIYHO HE repexoanT K Apyromy, 3a NCKJIto4eHnem re-
pexogakHacniegHuKy.

Bo Bpemena I'as (11 B. H.3.) mosioxeHue aeia, co3naBlieecst Kak CJAeICTBUE Or-
paHWYEHHOU MOABWXKHOCTU O0SI3aTENIbCTBA, OCTABAIOCH O€3 3HAYMTEIBHBIX U3MeE-
HEHUI.

Quod mihi ab aliquo debetur, id si velim tibi deberi... opus est ut iubente
me tu ab eo stipuleris; quae res efficit ut a me liberetur et incipiat tibi
teneri; quae dicitur novatio obligationis (ai1. 2. 38)'. - Ecam 51 [K'] xouy,
4TOObITO, “TOMHE AO/MKEHKTO-TO [D], oHCcTangomkHeimTebe [K],
TO HYXHO, 4T00bI Tbi [K2J N0 pacrnopsixxeHnio Moemy [K'] MpuHsT Bbl
oTHero[D]obelyaHne, Bpe3ynbtateaTorooH[DJocBoboanTcsor
MeHs [K1 1 HauHeT 6biTb fOKHEIM Tebe [KP]: npousoiineT To, yTo
Ha3blBaeTCs HoBaLmeri 06s3aTesibeTBa (CM. CxeMy Ha CTp. 269).

TakuMm obpazom, TipomosrkaeT it —

sine nac novatione non poteris tuo nomine agere. - He npuberas k
aTosiHoBauwy, Tol [K°] HE MOXelLLIb B3bICKMBATL OT TBOEIO UMEHMU.

be3 HoBalu HOBOMY KPEIWUTOPY HEIbL3A ObLIO ACICTBOBAThH OT CBOETO MMCHU,
TaK KaK IECCHs, KaK TaKoBasd, CIIC HEC Oblia MPU3HAHA; IEUCTBOBATD XK€ OT YyXKO-
o UMEHU HeJb3s1 ObUIO B BUIy CTAapMHHOTIO ITpaBuia:

Nemo alieno nomine lege agere potest (D. 50. 17. 123 pr). - HukT0 HE Mo-
XKET AericTBOBaThb OT YYXOro MMEHW B JIErMCakLiMOHHOM MPOLECCE.

AHAIOrMYHOE MPABWJIO NPUMEHSUIOCh B MaTepuanbHoM npase KBUHTOM Myniu-
em CLIeBOJION, KMBILMM OKOJIO 125 T. 10 H. 3., T. €. B TIEPUOJI TIEPEXOIA OT JIETUCAK-
LIMOHHOTO TIporiecca K popmysipHoMy (1. 52).

Nec paciscendo nec legem dicendo nec stipulando quisquam alteri
cavere potest (D. 50. 17. 73. 4). - Hu nyTem cornalieHvsi, H1 yCTaHOB-
JIEHNEM YCJIOBUV CAESIKM, HU MYTEM CTUMYJISLNN HUKTO HE MOXET
obycnoBnvBatk npasa aas Apyroro.

ApXauJeckuii CTUIb 3TOrO M3PEeYeHUSsI, BOCXOXIECHUE €ro K BEPXOBHOMY Xpe-
1y 1 ropucty smnoxu veteres KBunty Myumio CrieBosie mokasblBaloT, YTO HE TOJTb-
KO BO BpeMeHa COCTaBUTeNEH [Iurect, HO M B KJIACCHYECKYIO SIIOXY STU MPaBHIa
MOBTOPSUTUCH C YYBCTBOM ITOYTEHHUSI; OJHAKO XXMBBIM TOJIOCOM (Viva VOX) TipaBa
OHMU YXe& He ObLIU.

364. Hcnoib30BaHue MHCTUTYTA KOTHUTOPA M MPOKYPATOpa ISl COBEPIIEHNS
neccun. Kaxk B ripoliecce, Tak 1 B JOJITOBBIX OTHOIIEHUSIX TIOSIBIIsIETCS (hurypa Kor-

CM. cxemy Ha cTp. 241.



HUTODA, npedcmagumensi, KOTOPBI HA3HAYAETCS] CTOPOHOM TTyTeM TOP>KECTBEHHOM
(bopmyibl, MPOM3HOCUMOII TIepe]] MPETOPOM B MPUCYTCTBUU MPOTUBHMKA. [TpaBo-
Bas (purypa KorHuTopa ObL1a MCIOJIb30BaHa ISl LIeCCUM (YCTYIIKU TpeOOBaHMSI), T.
€. UISl 3aMEeHbI TIPEXHEro KPeAuTopa HOBbIM. B aTHX ciiyyasix B MICKOBOM TpeboBa-
HUU (B MHTEHIIMM) 0003HAYATIOCh UMST KPEIUTOpa, a B 4acTu (hOpMYJIbl, OTHOCS -
LLIEHCs K pellieHUI0, KOHAEMHAIMU, 0003HAYaJI0Ch UMST KOTHUTOPA U PellieHUE BbI-
HOCWJIOCh B €TO TOJIb3Y WM MPOTHUB HEro, a He B MOJIb3Y WM MPOTUB MPEKHETO
kpenutopa (laii. 4. 86).

OTOT UHCTUTYT MPEICTaBUTENISI-KOTHUTOPA, a B HECKOJIBKO 0oJiee Mo3IHel cTa-
MU — TIPOKYpaTopa, ObUT UCTIONB30BaH ISl OCYLIECTBICHUS LIECCUM, WU JUIS 3a-
MeHBI MIPEXHEro KpeauTopa HoBbIM. JIist 3Toii Lieu crapbiit kpeautop (K') HasHa-
yan HoBoro Kpemutopa (K’) cBouMm procurator in rem suam, T. e. TakuUM
Tpe/ICTaBUTEJIEM, KOTOPBIN YIIPAaBOMOUEH 00paTUTh B3bICKAHUE B CBOIO TOJTb3Y, HE
Oymyun 00sI3aH OTYUTHIBATHCS.

Takum oOpa3oM, procuratio in rem suam cTaja IT0 CyTH JieJia lieCCUeii; 1oBepu-
TeJb, OH Xe TIPEXXHUI KPeIUTOp, CTAHOBWICS IIENEHTOM, T. €. JIMILIOM, YCTYIaro-
LM CBOE MPaBO TPpeOOBaHUs, a «IOBEPEHHBIN B CBOIO TOJIb3Y», procurator in rem
suam, CTAHOBWJICSI HOBBIM KPEIUTOPOM, TMproOpeTaTesieM MpaB LeleHTa WIn 1iec-
CHOHapVeM, BbIPaXasiCh B MOCJIEIOCTUHUAHOBBIX TepMUHaX. Ho mpu sToM obxon-
HOM cTioco0e 1IECCHM CYITIECTBOBAIO OTTACEHME, YTO CMEPTHIO IieneHTa (hopmarb-
HO: JOBepuTe/IsI-MaHIaTopa) JaHHasl TOBEPEHHOCTh — procuratio in rem suam,
MPEKPaTUT CBOE JACUCTBUE, KAaK U BCAKUI MaHIAT, a BMECTe C TeM OTIAleT U 1iec-
cus. Kpome Toro, 1ieneHT, Kak BCIKUii A0BEPHUTENb-MaHIATOP, MOT OTMEHUTD Ipa-
Bomouue. TyT nmpakTvKa BbipaboTtana remedia — npaBoBbIe CpeICcTBa MOMOLIM, a
WMEHHO: €CJIM TIPOKYPATop YKe MPEeIbsIBI UCK, TO MOCJIE BCTYIJICHUSI JOKHUKA
B OTBET I10 UCKY MTPaBOMOYME MOXKET ObITh OTMEHEHO JIMIIb TIPU HATUIUU YBAKU-
TEJIbHBIX TIPUUMH — causa cognita.

Beipociiias Ha (hopMaibHOI 1MOYBE MOJTHOMOYMS LIECCUS] UIMEHYETCSl B MCTOY-
HUKaX TepMUHAMU 3TOTO UMEHHO MHCTUTYTa. Hampumep, Korga COHaClIeaHUKM,
TIPU PacIIpe/ieIeHUH MEXIy COOOIO IONITOBBIX TPeOOBaHWIA, LIENUPYIOT (YCTYIIAIOT)
TIPYT APYTY 3TU TpeOOBaHUSI, TO 3TO BhIPAXkKAETCS] PUMCKMM IOPUCTOM TakK:

Alter alteri mandat actiones procuratoremqgue eum in rem suam facit
(D. 10. 2. 2. 5). - O8uu apyromy ycTynaet [6ykBasibHO: Mopy4aeT]
TpeboBaHVs 1 AEeNaeT ero «rnoBepPeHHbIM, OEeViCTBYIOLMM B CBOIO
rosb3y>».

365. Ileccus Kak mpoaaxka J0JTOBbIX TpedoBanmii. Hepenko 10prcThl KOHCT-
PYMPOBAJTU LIECCUIO KaK npodadcy IeNEHTOM 11eCCHOHAPHIO CBOETO TTpaBa TpeboBa-
HUS ¢ JoJpKHMKA: nomen debitoris vendidit — meaeHT npoxan mpaBo TpeOOBaHMS
¢ nomkHuka (D. 46. 1. 36).

Takast KOHCTPYKIIUSI TTOACKA3bIBAIACh CaMOW KU3HbI0. MbI yXe BUICIU, UTO
npojaxka MCKOBBIX TPeOOBaHUI CTaja OBITOBBIM SIBJICHUEM.

MOoXHO cuuTaTh, YTO MOABMKHOCTH 00S13aTEIbCTBEHHBIX TPEOOBaHUIT BO3HUK-
Jia TJIaBHBIM 00pa30M B CBSI3U € TIPOAaKed Hac/IecTBa KaK eIMHOrO 1IeJI0ro, OXBa-
TBHIBAIOLLIETO U TeJIECHBIE BElIM U TIpaBa TpeboBaHMs1. He ciyuaiiHo npodajca ucko-



BOTo TpeboBaHMsT 0ObenHeHa B Jlurectax ¢ mponaxeil HaCIeACTBA B OMHOM TUTY-
ne: De hereditate vel actione vendita (D. 18. 4).

Ha nmpumepe nponaku HacaemacTBa KaKk COBOKYITHOCTH BEILIEi U JOJTOBBIX TPe-
GOBaHUI, Mbl MOXXEM TPOCJICAUTD PA3BUTUE UHCTUTYTA LIECCUM OT HAYaJIbHOI CTa-
AU 10 KOHEYHOM.

366. Ileccus A0aToBBIX TPeOOBAHMII MPH TPONAKE HACJTEACTBEHHOH MACCBI.
IIponaxxa HacIenCTBEHHOW MacChl B 1IeJIOM ObUTa MICKOHHBIM SIBIEHUEM PUMCKOMA
X03s1cTBeHHOM »kM3HU. OHa BHavajle odopmisuiach Mo crocoly in iure cessio
(. 197); 06 sToM TIonpo6HO ToBopuTtes y [ast (2. 34-37 u 3. 85-87). INokynartenem
HaCJIeICTBEHHON MAacChl Ha3bIBAJICS €IIle B KJIAaCCUIECKYIo 3moxy (213 r. H. 2.) is cui
cessit heres — TOT, B MM0JIL3y KOIO HACJIEAHUK coBepiui in iure cessio (C. 7. 75. 1).
CaMblif TEPMUH <«LIECCUSD» SIBJISIETCSI TIEPEKUTKOM DIOXU «in iure cessio».

PacckasbiBasi 0 mpopaxke HacJIeACTBa ITyTeM in iure cessio, [ait pazmuaeT aBa
cJTy4ast: TIepBbIi, KOrma JUI0, K KOTOPOMY HACJIEACTBO MOJIKHO TIEPEHTH 110 3aK0-
Hy (0e33aBelaHusl), 1podaemHacaedcmeao 003aa6.1eHUSA 0 NPUHAMUU e20, NPYTUMUI
cl0BaMU, Kak Beipaxkaetcst [ait, 10 Toro, Kak 3To T (haKTUIECKU CTAIO HaCTIe -
HUKOM. B maHHOM citydyae HaclIeIHUKOM CTAaHOBUTCSI TOT, KOMY HaCJIEICTBO ObLIO
in iure UeAMPOBAHO:

Ac siipse per legem ad hereditatem vocatus esset ([ai. 2. 35). - Kak ec-
71 Obl cam noKynaTesib HacaeAcTBa Obi1 N0 3aKOHY rpu3BaH Hacie-
A0Barb.

B pazdupaeMoMm citydae nelicTBoBasia (pUKIIMSI O TOM, YTO TOKYIaTeb HACIed-
CTBA SIBJISUICS C CAMOTO Hayasla HACJEIHUKOM 0 3aKOHY; OH OCYLLECTBIISUT B CIITY
3TOI'0 yHUBEpcaabHoe, T.€. 00lIee, COBOKYITHOE IIPEEMCTBO BO BCEX MPaBax yMeplLe-
ro. TyT He BcTaBa BOIIPOC O CECCHUM, KOTOPAst SIBIISIETCS TUIIOM CUHEYAAPHOZO, T.€.
pa3ieNbHOro, eAMHUYHOIO MPeeMCTBa B OTIENBHBIX MpaBaX, a UIMEHHO B MpaBax,
BBITEKAIOLMX U3 JIOJITOBBIX TPEOOBAHUIA.

Bonee cnoxHO nen0 06CTOUT BO BTOPOM Cllydae, pacCMOTpeHHoM Yy [ast, korma
Tponaxka HaCJIeACTBA TIPONUCXOIMIIA NOCAe BPUHAMUS €20 HACAEOHUKOM; TYTTIONyYa-
10TCs1 cBoeoOpasHble rocienctBust: ipse heres permanet et ob id creditoribus
tenebitur — OH caM OCTaeTCsl HaclIeJHUKOM, B TOM CMBICJIE YTO OH, HaC/IeJHUK, OC-
TaeTcsl OTBETCTBEHHBIM IO JOJMTaM (IMaccuBy) HacnencTsa. UTo xke KacaeTcs Ha-
CJIEICTBEHHOTO aKTHBA, TO TYT HE MPOUCXOIUT COBOKYITHBII MEPEXOJ BCEro aKTH-
Ba, a UIMEET MECTO paclIeIUIeHNe:

Corpora transeunt ad eum, cui hereditas cessa est, ac sisingula in iure
cessa fuissent, debita vero pereunt (Mai. 2. 35). - Bewyy nepexogst K
npuobpeTaTteno HacaeACcTBa, kak ecy Obl Kakaasi B OTAENbHOCTU
OblnaemynepenaHa, aA0JroBble TPEO0BaHVS NOraLLaroTCs.

3aech corpora — TeJIECHbIE BelllM — O0JamaroT MOABMXKHOCThIO — transeunt;
JIOJITOBBIE TPEOOBAHUS HEMIOJABDKHBI, HE TIEPEXOIAT 1 1axKe IOrnubaroT, IMoYTH Tak,
KAK IO YIIOMSIHYTOMY BO BHOBb HaiiieHHOM oTpbiBke [as (4. 17-a) sakony JInmH-



HUSsI, KOTIa MpU MPoiaXe HACTEAHUKOM €ro J0JU, TIPaBO Ha UCK TepsieTcsl KaK UM,
Tak u npuobperarenem (D. 4. 7. 11).

Ho B pa3BuTOM TpaXnaHCKOM 000pOTE HEMBICIMMO TaKOe TOJIOXKEHKEe Bellei,
npu KotopoM debitores hereditarii lucrum faciunt eo modo — noskHUKM Hacnen-
CTBEHHOM Macchl M3BjiekaloT Berony (Iait. 2. 35).

B III B. Hareit apHl in iure cessio Tak ke, Kak MaHIMIIALK, BCe OOJIbIIE BbI-
TECHsSIETCS JOTOBOPOM KYTUIU-TIpoAaKy; Ha cMeHy hereditas in iure cessio mpuxo-
vt emptio-venditio hereditatis. U 3nech, Kak B cBoe Bpemst y [ast, roBoputcst He 0
Tepexosie HacJeACTBAa B COBOKYITHOCTH, a Pa3lesIbHO O CyIb0e TeJeCHbIX Bellel U
o cynpbe 1onroBbIX TpeboBaHuil. Ho i mocnenHue yxxe He morubaror, Kak 3TO
npoucxoawio y las.

Venditor res hereditarias tradere debet (D. 18. 4. 14. 1). - [Mpogasew gon-
XeHrnepenatb [TpaanpoBaTh]HaCIEACTBEHHbIE BELLU.

Hereditarias actiones praestari emptori debere (D. 18. 4. 2. 8). - Hacrea-
CTBEHHbIe UCKOBbIe TpGﬁOBaHl/lﬂ npogaseL o0b6s3aH nepeycryrintb
rnokynarteJito.

367. O6bem nepexonsmmx npas. OGbeM MpaB, NEPEXOISIIMX MO CECCUU, CTPO-
T0O OYepueH —

..ut quidquid iuris haberet venditor emptor haberet (D. 18. 4. 13). - ...c
Tem, 4T00bI 1OKyrnaTesib MMes1 bl CTOJIbKO UMEHHO rpaB, CKOJIbKO
umesn 6bl npoaaBeL| [HacneaHviK].

IenupyeMoe IpaBo MEPEXOMUT CO BCEMH OOECIIEUEHUSIMU U TIPEUMYILIECTBAMU
(D. 18. 4. 6), HO 1 C BO3paXEHUAMU, KOTOPBIE MOXHO OBbUIO NTPOTUBOIIOCTABUTH
LeAeHTy (TpoAaBlly HACJECTBA).

Neque ampiius neque minus iuris emptor habeat, quam apud heredem
futurum esset (D. 18. 4. 2. pr. YnbnuvaH). - [Tokynatesib 4O/IKEH UMETb
He 60JibLLE N He MEHbLLIE rpaB, Yem umes bbl HacieaHK [ecsv 6bi OH
ocTaBuW/1HacaeACcTBO 3aCo00/].

Mpe1 Bunemu Bbiue (1. 364), 94To ITOOBIKHOCTD IpaBa TpeGOBaHMs 3apoaiach
B HACJIEICTBEHHBIX MTPABOOTHOIIIEHUSIX; TEIIEPb Mbl BUIMM, UYTO 3Ta IMOIBMXHOCTb
MPOXOIWT B CTPOTO OTPaHMYEHHBIX pamMKax: neque amplius neque minus, kax ro-
BOPUT YJIbIIMAH, & POBHO CTOJIbKO. DTO MOJIOXEHUE, 3apOAMBIIIEECS] B HACIIENCT-
BEHHOM IIpaBe, MOJIYYWJIO B YCTaxX TOTO ke YJiblihaHa 00001IeHe, Mepelieaiiee B
Beka. B 46-if KHUTe KOMMEHTapHsl YJIbITMaHa K 9IMKTY, KOTOpasi, KaK MOXHO 3a-
KJTIOYUTh M3 COTIOCTABJIEHUSI ¢ MHCKPUITIMeH (yKaszarteb ucrounnka) B D. 38. 7. 2,
TpaKTOBaJIa O HACJIEJCTBE, CONEPXKUTCS Ceylolllee 3HAMEHUTOE U3peUYeHUe:

Nemo plus iuris ad alium transferre potest quam ipse haberet (D. 50. 17.
54. Ulpianus libro46 ad edictum). - HukTO He MoxeT nepeHecT 60Jib-
Le npaB Ha ApPYyroro, Yem OH uMes1 Okl caMm.



MMeroTcst BecKre OCHOBaHUST CYMTATh, YTO caMasl Mies O MepeHoce TpaBa —
ius transferre, B 0COGEHHOCTM B OTHOILEHMM JOJITOBBIX TpeOOBaHMIA, 3apOaMIach
MMEHHO NIPY MPOJaKe HACIECTBA, 3TOr0 SKOHOMUYECKH HanOoJIee IPKOTO CITydast
MOOUIM3AIMY 00513aTeJIbCTBEHHOTO TPeOOBaHMSI.

368. Heyno0crBa, cea3annbie ¢ procuratio in rent suam. Kax >xe rmporicxomu-
Jla LIECCUSI UCKOBBIX TpeOOBaHMIA B COCTaBe OOIIIEH MAcChl MPOJAAHHOIO HAC/IEICT-
BEHHOTO MMYILecTBa? DTO TPOMCXOAMIIO YKE U3BECTHBIM HaM CITOCOOOM, COCTOSIB-
MM B UCIIOJIb30BAaHWM WHCTUTYTa TTOJTHOMOUMSI, procuratio in rem suam. Ilo
crnoBam [anmmHuana —

venditor hereditatis emptori mandat actiones (D. 2. 15. 17). - npogaseu
HacsencTBa AOBEPSIeT NOKynaTeslo CBOM UCKOBbIe TpeboBaHus.

OnHako 3TOT crocod Tauil B cebe OMacHOCTb B BUIE HEAOCTATOUHON obecrie-
YEHHOCTH MHTEPECOB NMpUOOpeTaTesisi HAaCJASICTBEHHBIX IOJTOBBIX TPEOOBAHMIA.

Tpanuims HEMOABUKHOCTU 00SI3aTENILCTBA ObLJTa HACTOJIBKO CUJTbHA, UTO, He-
CMOTpsI Ha COCTOSIBLLYIOCSI TTyTeM procuratio in rem suam ycTynky TpeGoBaHUsl,
MPOJIaBell COXPaHsUT MPaBO 3aKTI0YaTh MUPOBYIO CAEIKY C JOJKHUKOM.

Venditor hereditatis, emptori mandatis actionibus, cum debitore heredi-
tario, qui ignorabat venditam esse hereditatem, transegit (D. 2. 15. 17). -
lMpoagaeey HacnencTBa, LeAUPOBAaBLUNY UCKOBbIE TPeOOBaHNS MOKY-
naresno, 3aKy1io4nyi MUPOBYIO cAeJIKy C LOJDKHUKOM, He 3HaBLUINM O CO-
CTOsIBLUEVICSl NpoAaXKe HacneacTea.

B atoM ciydae TpeGoBaHMe TIOKyMaTess (LeCCUOHAPYS) K TOJKHUKY ObLTO Ma-
paTM30BaHO AKCLEMIME (BO3pakeHNEM) O COCTOSIBILIEICSI MUPOBOIA crienke. [le-
pen pPUMCKHUMU I0pUCTaMK BCTal BOITPOC: KaK CIeIaTh, YTOObI —

in rem suam procurator hon debet carere propria lite (D. 3. 3. 25). - uec-
CUOHapuU, 3TOT «4OBEepPEeHHbIN B CBOIO M0OJIb3Yy», HE AOJDKEH Obl1 1n-
LUNTBCSI COGCTBEHHOI0 UCKOBOIro TPe60oBaHus.

Oco3HaHa ObU1a HEOOXOIMMOCTD TOTO, YTOOBI (hOPMATBLHOE TIOTHOMOYME TIpe-
BpPaTUIOCh B COOCTBEHHOE MCKOBOE TPeOOBAaHME, M YTOOBI 3TO MOJHOMOYHUE CTAJIO
0e30T3bIBHBIM, HEOTMEHSIEMBIM TI0 BOJIe TipofaBlia HaceacTBa. HeobxomumocTs or-
PaHWYMTH MpaBa MPoIaBiia 0COOEHHO OCTPO OIIYIATach, KOTIA TOKYaTe b HacIe/-
CTBa, He TIOJIYYMB procuratio in rem suam f0 OTAETEHBIM MCKaM, BCe-TaKW MPOU3BO-
JIAJT pacueThl C JOJDKHUKAMU HACJIeNCTRa, a MpojiaBell, HeCMOTPsI Ha 3TO, 00palaicst
C CBOE# CTOPOHBI K JIOJDKHUKAM ¢ TpebosaHueM yruiatel (D. 2. 14. 16).

369. IlpenocrapiieHnie NMOKYNATEO HACJIEACTBA CAMOCTOSITEIHHOIO MCKA 10
TIPHOOPETEHHBIM I0TTOBbIM TpedoBaHusM. E1rie Bcepenmte 1 B. H. 3. TTOKyTTaTe o
HACJIeICTBA AaBajICsI MCK, BEI3BAHHBIN MOTPeOHOCTSIMU 000poTa, actio utilis; moxy-
TaTeJib yXKe ISMCTBOBaI He KaK procurator, a OT CBoero uMeHu. JlaBaemast ToKyria-
Temo actio utilis crponnach, moBUMMMOMYy, Ha MpearoiokeHuu ((UKIIMU) O TOM,
Oyaro ObI MOKYyMAaTesb SIBJISICTCS] caM HacJIeMHUKOM — ac si heres esset. MBI yxe



BUIENIM BBILIE, YTO 3TO MPEIIOIoXEeHUEe ObUIO UCXOMHBIM MOMEHTOM JUISI 3AlUATHI
MpaB MOKymaresisl HacjaeacTsa Mo in iure cessio (I'ait. 2. 35); mpoiins yepe3 cTamuio
procuratio in rem suam B CBSI3U C CTpeMJIEHEM MPUAATh 3TOI procuratio (IOJHO-
MOYMIO) XapakTep 0e30T3bIBHOCTH, PUMCKOE IMPaBO MPUILIO K HAavyaJlbHOMY, HO
0osiee OCJIOKHEHHOMY TIOC/IENYIOIIMM pa3BUTUEM TIOJIOXKEHUIO: ac si heres esset.
Ora actio utilis, 1aBaeMasl MOKyNaTeNl0 HACIECTBA, €LIE HE MOMyYyuBLUEMY IEpe-
YCTYIIKU JIOJITOBBIX TPeOOBAHUI, SIBISIETCS CBOEOOpa3HOM lieccueil, OCHOBaHHOM
He CTOJIbKO Ha BOJIE 1Ie/IEHTa, CKOJIbKO Ha BeJICHUM ACHCTBYoILero npaBa. OHa mo-
CIy>KWJIa 3ePHOM, OTKYJIa BO3pOC/ia TaK HasbiBaeMasi cessio legis, T. e. ueccus, oc-
HOBaHHAasl Ha BeJIEHUU 3aKOHA, HACTYyMarollasi aBTOMaTU4YeCKH, ipso iure.

B nmanpHeliiieM posb MOKyHaTens HAclAeACTBA, KaK procurator in rem suam
CJIMBAETCS C €ro POJIbl0, KaK MMEIOLLIETO CAMOCTOSITE/IbHBINM UCK, BBEACHHBINA B BU-
Iy motpebHocTeit obopoTa, actio utilis.

Procuratore in rem suam dato, praeferendus non est dominus procura-
tori in litem movendam vel pecuniam suscipiendam: qui enim suo
nomine utiles actiones habet, rite eas intendit (D. 3. 3. 55). - Ecam nasna-
4YeH «[40BepeHHbI B CBOIO M0J/b3y», TO He cjeayeT oTAaBaTb NMpes-
MnoYTeHuUs1 XO03siIMHy rnepeag Takoro poga rnoJiHOMO4YHbIM [ueccuonapu-
EM] B OTHOLUEHUU rnpeanbsiBJIeHNs1 UCKa U NnoJly4eHus1 geHer: 10T, KTo
Bripaee OT CBOEro UMeHu npeabsiB/isitTb NCKU, BBe4EHHblIe B UHTepe-
cax o6opora, TOT NPaBuUJIbHO NMOCTynaeT, NpeabsBJisiss TaKoW UCK.

Maro Toro, ecam mpomaBel] TpeOOBaHUS YTO-HMOYIb MOMYyYMI OT JOJDKHMKA
TOCJIe LIECCUM, TO OH 00s13aH 3TO BEPHYTH LiecCMoHapuio. 06 3ToM nuiier ['epmo-
TeHUaH, XuBMi B Havase [V B.:

Nominis venditor quidquid vel compensatione vel exactione fuerit con-
secutus, integrum emptori restituere compellatur (D. 18. 4. 23. 1). - Mpo-
Aasey TpeboBaHuss 06s13aH BO3BPAaTUThb IMOKYNaTesl0o BCE, YTO OH
nony4Ynn oT AOJDKHUKA MyTeM 3a4eta uiu B pe3ysibTaTe B3bICKaHUs.

370. V3Bemenne N0JDKHUKA O cocTosBINeiics neccun. [1ocnennuii miar B pa3-
BUTWM HAILIET0 MHCTUTYTA ObLI CIe/IaH, Kak IojaratoT, oamke K anoxe KOctuHua-
Ha, Korma ocoObIM YKa30M BBOIUTCS u3geujerue (denuntiatio) moykHUKA O COCTO-
sBieiicsa neccun (C. 8. 41. 3); mocie TaKOro M3BEIIeHUsI, IIPaBoO IPEIbIBICHUS
TpeOOBaHUS K JODKHUKY OCTaeTCsl 3a LIECCMOHAapUeM, a Mpasa Lie/leHTa IpeKpaiiia-
toTcsl. THCTUTYT LiecCHM TOJTy4aeT TakKMM 00pa3oM CBOE 3aBeplliCHHUE.

371. Ipaso TpedoBath eccur. B ncTouHMKaX yailie BCero BCTpevyaeTcs 1iec-
CHsi, coBepllaeMasi He CTOJIbKO B CHJTy JOOPOBOJILHOTO KeJTaHWs 1eeHTa, CKOJb-
KO B CJIy OOSI3aHHOCTH, HajlaraeMoil Ha Hero JEHCTBYIOIINM IIPABOM.

[Ipumep:

Vestimenta tua fullo perdidit... iudicem aestimaturum.., tunc fullonem
quidem tibi condemnabit, tuas autem actiones te ei praestare compellet



(D. 19. 2. 60. 2. Labeo). - [TopTHOV [KOTOPOMY Thl a1 NAaTbe B riepe-
AesKy] noTepsisl TBOE niaatTbe; CyAbsi OLLEeHUT 06CTOSTENLCTBA U
3aTemMrnpucyanTnopTHOroynaaTtuTe Tebe, a Tebsi npuHyaAnTb rne-
PeyCTyrnuTb eMY TBOU UCKU [K MOXUTUTESIO].

Hpyroii,nipuMep: 3a AOJKHUKA MIOPYIIOCH HECKOJIBKO JIULL; OIUH U3 IOPYYH-
TeJlell OTIaYMBAET JOJT; KPSIUTODP 00513aH Ueduposams eMy TIPaBo OOpaTHOTO Tpe-
GOBaHMSI C OCTATTBHBIX TIOpyunTeIel. B Takux ciydasix TOBOPSIT 0 npase Ha Tiepeyc-
TYNKY — beneficium cedendarum actionum (D. 46. 1. 17).

372. Ciryyan orpaHiyeHAs OTBETCTBEHHOCTH I0DKHHKA 00SI3aHHOCTDIO I1e T -
posats TpedoBanus. OGsI3aHHOCTD MEPEYCTYITUTh TPeOOBaHNE SIBISIETCSI B U3BECT-
HOM CMBbIC/I€ JILIOTOM Jis1 00s13aHHOTO Jinila. Bmecto Toro, 4roobl caMomy HeCcTu
OTBETCTBEHHOCTh, CKaxkeM, 3a Belllb, BBEPEHHYIO €My Ha XpaHEHHe, 3Ta OTBETCT-
BEHHOCTh MOXET, TPY W3BECTHBIX YCIIOBUSIX, ObITh OrpaHUYeHa TeM, YTOOBI 00sI-
3aTh actiones praestare — TIepPEYCTYITUTb UCKOBbBIE TPEOOBAHMS K HEMOCPENCTBEH-
HOMY BUHOBHUKY.

ITpumep: Belis mpomaHa, HO elile He repeaaHa MOKyIaTelTio; OHa OCTaeTCs O
HabmoneHeM Tponalia. Ecim oHa y TipoaBiia OTHATa KeM-TM00 HACWIBHO, TO

nihil amplius quam persequendae eius [rei] praestari a me (venditore)
emptorioporteat (D. 19. 1. 31.pr.) 41poaaBeL; 06513aH He 6osee, Yemre-
PEeYCTYNUTL MOKYnaTesto MCkn 06 CTPeboBaHMM BELL.

Ho ecii He yCTaHOBJIEHO OTCYTCTBME BMHBI MPOIABLIA, TO OH HE MOXET Orpa-
HUYUATBCS LECCUEN TIpaBa TPeGOBAaHUS K HETOCPEICTBEHHOMY BMHOBHUKY, a CaM
HeceT oTBeTcTBeHHOCTH (D. 18. 6. 15. 1).

373. Ilpenesbl OTBETCTBEHHOCTH LeeHTa. B KaKkoil Mepe OTBeYaeT LIEAEHT TIe-
peJl LIeECCHOHApHEM 3a YCTYIUIEHHOE (TIPOIaHHOE) TIPaBO TPeOOBaHMS?

Qui nomen quale fuit vendidit, dumtaxat ut sit, non ut exigi etiam aliquid
possit... praestare cogitur (D. 21. 2. 74. 3). - KTo npoaan [ueavpoBan]
TpeboBaHune B TOM Buze, B KAKOM OHO Obls10, TOT 06s13aH OTBEYaTh
TOJIbKO 3a TO, 4TO 3TO TpeboBaHue CylLecTBYET, a He 3a TO, 4TO
CAOIKHNKAMOXET ObITb HTO-HNOY,Ab AEVICTBUTE/IbHO B3bICKAHO.

D10 TIOCTIeTHEee TTOJIOXKEHNE TIPUHSATO BbIpakaTh TakK:

l'[pozLaBeu IpaBa TpC6OBaHI/IH HECET OTBETCTBCHHOCTL 3a TO, YTO nOMEN verum
esse, non etiam nomen bonum esse — JIOJIT IEUCTBUTEJIBHO CYLUECTBYET U IOPUIU-
YECKU O6OCHOB8.H, a HE 3a TO, YTO B3bICKAHUE €0 MOXKET OBITh pP€ajIbHO OCYHICCTB-
JICHO.

§ 115. [IpuEATHE Ha CEbA YyXOro Jonra

374. Ormaue npussTyst 100ra ot necenn. Lleccust, BireKymias 3a coboit n3me-
HEHMeE JIMYHOCTU Kpedumopda, OTIIMYAETCS OT IMIPUHSITUSI Ha ceOsT 4y>KOro 10JIra, KO-
TOpOE BJIEYET 3a COOOIM M3MEHEHUE JTMYHOCTU 0oaxcHUKa. Pasnnuune 3aKIodaeTcst
TaKXKe B CJIEAYIOIIEM: LIeCCHsI MOXET OBITb COBEpILEHA M0 COMIAIICHUIO LIeJEeHTa



(IpesKHEeTo KPeAUTOopa) ¢ lieCCMoHapreM (HOBBIM KPEIMTOPOM) 63 yJacTHsT OJK-
HMKa — nominis venditio et ignorante et invito eo, adversus quem actiones man-
dantur, contrahi solet (C. 4. 39. 3).

B otnuue ot 3TOrO A BCTYIJIEHUST HOBOTO IOJDKHMKA HA MECTO MPEKHETO
(expromissio) TpeOGyeTcsi coriacue Kpeauropa. A 3T0 MOHSITHO, 3TOTO TpeOyeT rpa-
BOBOI pa3yM — ratio iuris postulat (C. 4. 39. 2). [lepBoHayaibHOMY IOJDKHUKY €TO
KOHTpAreHT TI0 IOTOBOPY J0BEPSUI, @ HOBOMY OH JIOBEPAThH He 00sI3aH.

Taxk e, KaK Tpy 1IeCCUU, BCTYIUIEHE HOBOTO JOJDKHUKA Ha MECTO TTPEXKHETO
yalie BCero UMeJI0 MeCTO TIpY TPOJIaKe HACJIEACTBEHHOM MacChl, OXBAaThIBAIOIIEH
BelIu, MpaBa TpeboBaHus U 1oru. Koraa KpenuTop HacieICTBEHHOI MacChl Tpsi-
MO WJIM KOCBEHHO BBIpaKaJl corlachie Ha 3aMeHY JOJDKHKMKA, HarlpyuMep, KpeaTuTop
(K) mpemsstBII HICK K TIOKyTAaTemo Hacnenctsa (D?), a mokymarens (D?) BeTyman
B OTBET 0 MCKY, TO TEM CaMbIM 3aMe€Ha MPeHero AOJKHMKA, T.e. HacJeIHMKa
(D"), HOBBIM, T. €. mokynaresem (D?), coepumnack (C. 2. 3. 2)".

375. IocaencTeus nepenayun 102xa 0e3 coracus Kpeauropa. [1pu otcyrctBun
MPSIMOTO UJIM KOCBEHHOTO COTJIaCHsl KPEIUTOPOB Ha MPOAaXY HACIENCTBA U TEM
caMbIM Ha MU3MEHEHUE JIMYHOCTH JOJKHUKA, OTBETCTBEHHOCTH I10 JI0JIraM Hacje-
CTBEHHOI MacChl OCTaeTcs Ha TponaBiie-HaciaenHuke — creditoribus hereditatis
respondeas (C. 4. 39. 2), kak 310 OblIO B cTapvHy npu hereditatis in iure cessio,
KOrna HacJeaHUK, TIPOMABIINI HACIENCTBEHHYIO Maccy Mocjie MPUHIATHUS Hace-
CTBa, OCTABAJICS HACIEMHUKOM B TOM CMbICJIE, YTO OTBEYas IO JIOJIraM HacieJcTBa
(Tait. 2. 35). OgHaKo HACIEAHUKY, YIOBICTBOPUBIIEMY KPEAUTOPA, IIPEIOCTABISI-
eTcsl B CBOIO OYepehb MpaBo 0OpaTHOTO TpeOOBaHMS K TOMY, KOMY ObTa IpomaHa
HacJIeICTBEHHasl Macca — cum €0 cui hereditatem venumdedisti tu [heres] experi-
aris suo ordine (C. 4. 39. 2).

CM. cxemy Ha cTp. 241.



I'naBa 28
OBIIIEE YYEHUE O IOTOBOPE

§ 116. JoroBop u cornawieHme

376. 3Hayenne clioBa «KOHTPAKT». [IpakTdecKn HanboJiee BaKHBIM HCTOY-
HUKOM 00s13aTeIbCTB B PriMe ObIT moroBop (contractus). Imaron contrahere mo cBo-
eMy OyKBaJIbHOMY 3HaueHMIO (con + trahere — CTITMBATh) SIBIISIETCS CUHOHMMOM
rarojioB obligare, adstringere. OH TIepBOHAYAJILHO OTHOCUJICS HE TOJIBKO K JOTO-
BOpaM, HO U K IpYTMM BUIaM o0s13aTebcTB. Conoctabisist pparmeHTsl 1 u 2 D. 1.
3., MBI BUIUM, uto [lanmHuaH, naBasi iepeBon orpeaeneHus JdemocdeHa, muiier
0 IeTMKTaX, KOTophIe contrahuntur; COBepIIMTS OOMaH, COBEPIIUTD ITPECTYIICHUE
repemaeTcsl B ICTOYHMKAX Hepenko cioBamu fraudem contrahere, crimen contra-
here. [locTenenHo, ogHako, cioBa contrahere, contractus rmoay4wiv 0ojiee TECHOE,
CMELMATTM3UPOBAHHOE 3HAYEHUE JOTOBOPA, KaK 00s13aTeNIbCTBA, BOZHUKAIOLLETO B
CUWJTy COTJIAILIEHUsI CTOPOH U TIOJIB3YIOIIErocs NICKOBOH 3alllUTOM.

[TozmHUEe pUMCKHE CHUCTeMAaTHKM ITIpaBa MBITATUMCH CO3IATh OOIIee IOHSTHE
conventio — coralleHre, pa3BeTBISIIONIeecsT Ha a) contractus — JOTroBOp, MOJIb-
3YIOLLIUIACS UCKOBOW 3alllUTOU, U 0) pactum, — comianieHue, Mo KOTOpoMy, Kak
TpaBUJIO, UCK He aBajicsl B CUITy TpaBuiia ex nudo pacto actio non nascitur (CeH-
teHrmu [laBna, 2. 14. 1); 3ammTa [10 MakTaM AaBajach Yallle BCEro IyTeM CChUTKU
Ha HUX B Buze Bo3pakeHuit (1im. 428-431).

Adeo conventionis nomen generate est, ut eleganter dicat Pedius, nul-
lum esse contractum [nullam obligationem], quae non habeat in se con-
ventionem ( D. 2. 14. 1. 3). -Ha3BaHue «cornalueHne» IB/IIeTCs 40 Ta-
KovicTerneHnobLLMM, 4TO, KAKMETKO 3amedaeT feduil [lopyCTKOHLa
IB.H.3.], HETHUKaKkoro4oroBopa[H1MKaKkoroobsiaTenbCcTBaj, KoTo-
Pbivi He coaepxasl Obl B cebe cornallueHusl.

377. Cuia 1oroBopa B rpeyeckoM mpase. YJIbITaH, OOBSICHSISI CJIOBO conven-
tio, TOBOPUT: TIOHOGHO TOMY, KakK JIOIM CXOISATCS (COnveniunt) ¢ pasHeIX MecT B
OIIHO, TaK, TMOOyXHaeMble Pa3sHBIMM MOTHMBAaMM, OHU COIJIAIIAIOTCS B OTHOM (in
unum consentiunt). Mbl 3HaeM TeTiepb, YTO 3TO OObSICHEHUE HABESTHO IPEUECKUMU
aBTopamu. Korma JIemocdeH roBopur o corjlacuu, YCTaHOBUBILIEMCSI B TOPOJie, OH
ynoTpebnseT BeipaxeHue he polis eis hen elthe — civitas in unum convenit. Cra-
PMHHOE IPeYecKoe MPaBIIO MIACKIO: KaK OIWH ¢ apyrum noroBopwics (homolo-



gein OyKBaJTbHO — OIMHAKOBO OBOPHTH), TAK OHO U JOJIKHO UMeETh cuy (Kyrion
einai). ICTOYHMKM COXpaHMIM HAM OTPHIBOK 13 KoMMeHTapus [as K 3akoHaM X1
tabmu (D. 47. 22. 4). YioMuHast 0 1oroBope ToBapuIlei Mexmy coboit, ['ait mpu-
BOJIUT Ha IPEYECKOM SI3bIKE OTPBIBOK, MpuruchiBaeMbiii uM ConoHy: «Eciu die-
HbI OIHOTO JIoMa (TeppUTOpPUATIBHOE JIeJIeHUe ), WM OpaTcTBa, WM PEIUTMO3HBIX
MUPIIECTB, WIX OOLLIETO CTOJA, WM NTOrpebaibHOro OpaTcTBa, UK OTIIPABIISIONIN-
ecsl 3a TOOBIYeH, WM IS TOPTOBJIM, YCTAHOBSAT MEXIY COOOI YTO-HUOYIb, TO 3TO
umeeT cuiy (kyrion einai)». B TekcTe qobaBieHa oroBopka: rMmockoJbKy WX JOTOBOD
He TIPOTMBOPEYNT MyoIMaHoMY TpaBy (demosia grammata). DTo HaroMKUHAET HaM
3HaMeHuTOe u3peueHue [lannHuana:

lus publicum privatorum pactis mutari non potest (D. 2. 14. 38). - [1y6-
JINYHOE [1PaBO HEJ1b35I MEHSITb YACTHbLIMM COT/IaLLIEHUSIMU.

DTa MBIC/Ib O CUJIE IOTOBOPOB TOJTYYMJIa SIPKOE BbIpakeHUe Yy TpekoB. Y JleMo-
chena HeckonbKO pa3 uuTHpyeTcs rnoroBopka: «Hosa an tis hekon heteros hetero
homologue kyria einai» — 0 4em Apyr ¢ APyroM HOOPOBOJLHO JOTOBOPSITCS, TO U
rocrniofctByeT. M Korma mpotuBHUK [leMocdeHa fenaer cCbUIKy Ha 3TO MPaBOBOE
noJioxkeHue, To JlemocheH 100aBIsSIeT CyIEeCTBEHHYIO OrOBOPKY: «Jla, MUJIEHIINIA,
JIOTOBOPBI SIBJISIIOTCS TOCTIOAAMU, HO TIPY TOM YCJIOBUM, YTO OHU MIPaBOMEPHbI —
ta ge dikaia, o beltiste» (IlpotuB Adunorena, koi. 6). ¥ IliaroHa Mbl yuTaeM Ba-
puaHT 3t0ii moroBopku. «Ha d'an hekon hekonti homologes, phasim hoi poleos
basileis — nomoi, dikaia einai» — B 4eM JOOPOBOJIBHO APYT C APYTOM JOTOBOPSIT-
csl, 9TO SIBJISETCS MPaBOM, TaK TOBOPSAT Lapu rocyaapctBa — 3akoHbl (ITup,
196. C). Utak, 3aKOHbBI 3TO L1apH, a I0rOBOpbl — rocrofa (kyrioi), HocuTenu rpa-
Ba (dikaia).

B PumMe ToJIbKO K KOHILY pecyOIMKY TIOSIBIISIETCS TaKasi MbICb U TIPUTOM B yC-
Tax JIofIel, BIUTABIIMX B ce0sl TPEYECKyIO KYJIBTypY.

IIpuBeneHHOE BBIIIIE XOIsIUee JUTMHCKOE CJIOBO O CHJIe TOTOBOpa Tepecka3aHo
y Uunepona B cienyrommx ciosax: «Fundamentum iustitiae fides, id est dictorum
conventorumque constantia et veritas» — OCHoOBa IpaBa 3TO BEPHOCTb, TO €CTh
TBEPIOE U TIPaBIMBOe cobmmoneHre ciosa 1 morosopa (De officiis, 1. 73).

PanHee pyMcKoe MpaBo Wb TOCTENEHHO MOIHSIOCH 0 3TOro YpoBHs. BHa-
yajie cujia pUMCKOT'O JIOTOBOPa MOKOUJIACh Ha €r0 TOPKECTBEHHOW OOPSITHOCTU, Ha
ocoboit hopManbHOCTH.

§ 117. TonkoBaHue poroeBopa

378. IlporuBopeune MeKIy CJIoBaMHM M HaMepenueM cTopoH. [1o Mepe pa3Bu-
THSI TOPTOBBIX OTHOILEHUI M CBSI3aHHOTO C 3TUM OCJIOKHEHUS! OTIENIbHBIX IOTOBO-
POB BO3HUKAET HOBasl Mpobiema.

B03MOXXHO HECOOTBETCTBHE WJIM MPOTUBOPEUME MEXIY BHEIIHUM BbIPAKEHM-
€M [IOroBOpa M TeM, YTO CTOpPOHA AEWCTBUTENbHO MMesa B Bumy. OTBeT AaBaicd
MPOCTON:

Qui aliud dicit quam vult, neque id dicit, quod vox significat, quia non
vult, neque id quod vult, quia id non loquitur (D. 29. 5. 3). - K70 roso-



pum oHO, a xo4eT APYyroro, TOT He FOBOPUT TOro, 4TO O3Ha4alT
€erocJioBa, IoTOMY4YTO OH3TOr0 HEXOYET, HO UHE rOBOPUT TOIO,
4TO XO4ET, [MOTOMY 4TO OH HE Te CJI0Ba rOBOPUT.

OnHUM CJIOBOM: YTO OH CKa3aJl, TOTO OH He XOYeT, a YTO XOUeT, TOro OH He CcKa-
3aJ1; CTa1o ObITh, TOTOBOP He cocTosuicsl. Ho rpeveckas Ky/isTypa MOAXoauia K Jie-
a1y ToHbie. B Putopuke Apucrorenst (1. 13. 17) mbl untaem: «HyxHo obparmiath
BHUMaHUe He Ha cyioBo (logos), a Ha HamepeHue (dianoia)». [1paBma, 3T0 Kacamoch
3aKOHA, ¥ PUMCKHE IOPUCTBI TaKKe BOCIIPUHSUIA 3TO B OTHOLIEHUM TOJKOBAHUS
3akoHa 1 ycramu Llenmbs3a ckazanu:

Scire leges non hoc est verba earum tenere, sed vim ac potestatem
(D. 1. 3. 17). - BHaHune 3aKOHOB HE B TOM COCTOUT, 4TOObI COOJIIO-
JaTb UXCJI0Ba, a CUJTy M3HAYEHNE.

N3 00651aCTH TOJTKOBaHMS 3aKOHA 3Ta MBIC/Ib ObLIa TIepeHeCeHa B 00J1aCTh TOJIKOBA-
HUSI JIOTOBOPA, TIOCKOJIbKY cTopoHa legem contractui dicit — mpoBo3miaiaeT 3aKoH
norosopa (D. 19. 1. 13.26); ele paHbliie 3Ta MBICIb MOTy4/Ia IPUMEHEHUE TIPU TOJI-
KOBaHWM BOJIM HaCJIeMoNaTelIs, BRIPAXKCHHOM B €ro 3aBellianny. boprba Mexiy cito-
BOM U BOJIeli CTOPOHBI TIPOXOIUT Yepe3 BCIO KITACCUYECKYIO FOPUCTIPYICHITNIO; HadajIo
3TOi GOPEOBI SIPKO M300pakeHo LlumiepoHoM (00 opatope, 2. 32) B pacckase 0 TpoM-
KOM HaCJIeAICTBEHHOM IIpoliecce, TaK Ha3biBaeMast causa Curiana, B KOTOpOM B Kade-
CTBE aIBOKaTa y4acTBOBAJl 3HAMEHMTBIN IOPUCT CTapoil IIKOJbI «veteres», ObIBIIMIA
KOHCYJ 1 BepXoBHBIH kpell Kerat Mytmit CrieBosia v Ha Ipyroil CTOpOHe M3BECTHBIN
oparop Kpacc. TTockosbKy 3T0 I€10 3HaMEHYeT MOBOPOTHBIIA MyHKT B UCTOPHUU TOJI-
KOBaHMSI IOTOBOPa, CTOUT Ha HEM HECKOJIBKO OCTAHOBUTHCSL.

379. Causa Curiana. HekTo oCTaBWI 3aBellaHKE, B KOTOpoM Harmucan: «Ecmm
Y MEHSI POIUTCS CBIH Y OH YMPET, He JOCTUTHYB COBEPIIIEHHOJIETHSI, TO S XKeJialo,
yto0bl Kypuii 6bI1 MOMM HaciaeTHUKOM». CIIydMIIOCh TaK, YTO CHIH BOBCE HE pO-
nuics. CreBosia TOKa3bIBaI, YTO MO OyKBaIbHOMY TeKCTy 3aBeinanuu Kypuii B
JAHHOM CJIydae He MMEeT MpaB, a HACJIEICTBO JOJDKHO MepEeiTH K HAC/IEAHUKAM T10
3aKoHy. Kpace cchbimajics Ha BOJIO 3aBellIaTesIsI, Ha CMBICIT 3aBelllaH1s M OTCTarBal
npaBa Kypwus. Jlemo iporcxommino okosio 90 T. 10 H. . B anoxy Cymibl, Korma Ln-
LIepoH ObUI elle IoHomeil. B mepemaue Lluuepona, ropuct CueBosa roBopui de
antiquis formulis — o apeBHMX opMynax mpaBa, de conservando iure civili, o He-
00XOMMMOCTH cOOMIONaTh KOHCePBAaTUBHOE HAYAJIO B IPaKIaHCKOM ITpaBe, YTo —

captivum esset populo quod scriptum esset neglegi et opinione quaeri
veritatem. - 6b1710 Gbl JIOBYLLKOV )19 HAPOAA, OCTaBUB B rpeHebpexe-
HUW HanucaHHbI TEKCT, 3aHUMAaTbCSs1 PO3bICKOM BOOOpaxaemowi BO-
i 3aBeLuarterisi.

D10 03HAYAIO OBl —
interpretatione disertorum scripta simplicium hominum pervertere. -
TOJIKOBaHWEM KPAaCHOPEYUBbIX aABOKaToOB [Hamek Ha Kpacca] n3Bpa-
LLaTh MACaHUSI MPOCTbIXJIIOAEN.
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ClueBona ceOsl TIpSIMO Ha3bIBAeT MPENCTABUTEIEM «IIPOCTBIX JIIOEH», T. €. TeX,
KOTOpEIe, o o0pa3ity 1 nomoomo Karona Crapiero, cuadar Ha 3emie. MHade ap-
rymentupyer Kpacc.

OH cchTaeTcs Ha TO, YTO Kak pa3 —

inverbis captio si neglegerentur voluntates. - € cnoBax-mo u 3akno4a-
erTcs JIOByLIKa, €C/In OCTaBUTb 6€3 BHUMaHUSI BOJIIO.

B nanbHeitmeit peun Kpacca cabliarcst cioBa, BbIPOCIIME BEPOSTHO Ha TIOYBE
ius gentium B yCIIOBUSIX Pa3BUTON TOPTOBIIM:

Aequum bonum sententias voluntatesque fueri. - Cnpasegmeocts
TPEebyeT, 4TOObI MbICJIN M BOJISI COGNIIO[ANNCH.

[To muenuto Kpacca, pasnensiemoro LlMiiepoHoM, HMYEro MyTHOTO He TOJy-
quTcd, si verba non rem sequeremur — e€CJIM MbI OyieM PYKOBOIUTBCS CJIOBaMH, a
HE CYIIECTBOM.

Ty, BeposITHO, OTPA3MJIOCh OCHOBAaHHOE Ha 3aKOHAX IPAMMATUKK BbICKa3bIBAHHUE
rpedeckoii unocodun: «YueHne U UCCIeNoBaHUe CIIeNyeT BECTU He Ha OCHOBAaHUM
VIMEH U CJIOB, HO Topa3zio 0osiee Ha ocHoBaHuM cyiectBa» (I[lmaron, Kpatum, 439 r.).

Co Bpemenu llumepoHa u causa Curiana MPOTUBOIOCTABJIEHUE TOJKOBAHMSI
OYKBATBLHOTO M TOJKOBAHHUS TIO0 CMBICTY U HAMEPEHWIO CTajlo OOLICTIPUHSATHIM Y
IOPUCTOB.

[luepoH HaM paccKasbIBaeT, YTO 3TO MPOTUBOIIOCTABICHUE BOILIO B PE3yJib-
tare causa Curiana B LIKOJLHBIA OOKMXOZ €T0 JHEN.

Pueri apud magistros exercentur, cum alias scriptum alias aequitatem
defendere docentur. = Manbunku y yunteneii ynpaxHsioTcss Ha TOM,
YTO O4HM y4aTCS 3ayNLLaTb HANUCaHHbINA TEKCT, a apyrne — cnpa-
BeO/INBOCTb.

380. Beicka3piBaHNs HCTOYHHKOB O MPOTHBOPEYHH CJIOB M HaMepenusi. M HTe-
PECHO MPOCJICANTDH IO NCTOYHUKaM 6opb6y OTUX JIBYX Ha4YaJl B JIOTOBOPHOM IIpaBE.
OOpatuMcsT cHaYajIa K JOroBOpaM TOPTOBOIO 00OpOTa:

In emptis et venditis potius id quod actum, quam id quod dictum sit,
sequendum est (D. 18. 1. 6. 1. Pomponius). - B gorosope kynnn-npoga-
XXM HYXHO 60sbLie o6pawate BHUMaHUE Ha TO, 4YTO UMEJIOCh B BUAY,
4YyeM Ha TO, YTO ObI/I0 CKa3aHo.

Dra Tpamuiys Bocxomut K Kpaccy B oT/iM4me OT Apyroid TOYKU 3peHUsI, BOCXO-
mameit K Ksunaty Mymmo CrieBodie:

Interdum plus valet scriptura quam peractum sit (D. 33. 2. 19.
Modestinus). - Unorga 60nbLIe 3HAYNT HANUCaHHBIN TEKCT, YeM Ha-
MepeHne CTOPOH.



B 0c0GeHHOCTH 3TO MMEIO MECTO B TeX CJIydasiX, KOrjua pedb IijIa He TTPOCTO O
CIIOBaX, a 0 TOPXKECTBEHHBIX (hopMaJIbHBIX clioBax — verba sollemnia.

OnHako Mo Mepe pocTa TOProBOro o0opoTa U 3aBoeBaHUsS PrUMOM OOIIMPHBIX
PBIHKOB CPeAN3eMHOMOPCKOIO OacceitHa JOroBOpEl CTPOroro Ipasa (stricti iuris)
YCTYMAlOT MECTO TaK Ha3bIBaeMbIM JIOTOBOPOM H00poii coBectu (bonae fidei con-
tractus); BMeCTe ¢ TeM TOPKECTBYET Ta TOYKA 3pEHMUsI, KOTOPas AaeT MPEAoYTeHIe
HaMEPEHUIO CTOPOH.

Jlyuiiie Bcero 3Ty MbICTb BbIpa3wi [lanmmHuaH cHavYaia B OTHOIIIEHUM 3aBela-
HUIi, a 3aTeM W B OTHOIIIEHUU IOTOBOPOB:

In conventionibus testamentorum voluntatem potiusquam verba con-
siderari oportet (D. 35. 1. 101). - B ycnosusx 3asewanwnii cnegyer npu-
HUMAaTbL B COOBpaxeHue BoJII0 B 60bLUel CTeneHun, 4Yem cJioBa.

Ta e MBICTTb B OTHOILIEHUI JIOTOBOPOB:

In condicionibus contrahentium voluntatem potius quam verba spectarl
placuit (D. 50. 16. 219). —B cornaweHunsix gorosapuearoLmnxcsa CTOPOH
6b1/10 NPU3HAHO BaXkKHbIM 0OPaTUTb BHUMaHMe 60oJibLIe Ha BOJIIO, YeM
HacroBa.

381. IIpoTuBopeure NpaBoBoii CTPOrocTy ¥ MIWIocepaus. B mo3aHeriineii cra-
UV Pa3BUTHSI, B BU3AHTUICKYIO 3IOXY, HA CMEHY MPOTHMBOMNOCTABICHMIO verba —
voluntas wm dicta — acta (cKa3aHHOE U XeJjlaeMoe) TIPUXOIUT Ipyrasl Iapa IMOHsI-
THI; C OMHOI CTOpPOHBI — subtilitas iuris, rigor iuris — ropuaUIecKasi TOHKOCTb,
CTPOrOCTh IpaBa, a ¢ Apyroi croponsl — id quod humanius, benignius est — 6o-
Jiee YeIoBeYHOE, OoJee GraroxenareabHoe. TO HOBOE, YTO KIIACCUYECKUM IOpHC-
TaM B 3I0XY paciBeTa MPUHIUITATA TIPEICTaBRIIOCh Kak bonum et aequum — 10-
OpbIM U CIIPaBEIMBBIM, T. €. COOTBETCTBYIOLIMM BHOBb BBIPOCILIMM HHTEpecam
000poTa, TO B NIepeBOJIe Ha SI3bIK AIMMTOHOB (ITOTOMKOB) B 3ITOXY MIYIIIETO K rude-
JI1 paboBANENTbYeCKOr0 X03siiCTBA HOCUT Ha3BaHWE 4YeJIOBEYHOro, Oraroxesna-
TEJILHOTO.

He cnenyer 3a0bIBaTh, 4TO CI0BA MWJIOCEPAUSI U TYMAHHOCTU SIBJISIIOTCST B 3HA-
YUTEJIbHOM Mepe JaHbIO TBILITHON BU3aHTUICKOM (pazeonoruu. [lamaryst o Muso-
CepANM, BU3AHTHUIIIBI He 3a0bLTN 1 O TIPAaKTUYECKO# Mojib3e. «Tam benignius quam
utilius» (4eM mose3Hee, TeM OJIaTOCKIIOHHEE) IJIAaCUT MO3IHSIS ITprUOaBKa K KIacCH-
YeCKOMY TEKCTY. A pUMCKUI paboBiaaesiel] pyKOBOAWICS «YMaHHOCTBIO» JIUIIb B
TeX CJIyJasiX, KOrJa 3TO HEe pacXOIUIOCh C €ro MHTepecaMu.

Eie B koH11e I B. H. 3. cCOCTaBUTEIIb PYKOBOJICTBA IO CEJILCKOMY X03s1iicTBY Ko-
JIyMeJiia TIMCal, YTO B OTHAJIEHHBIX UMEHUSIX BBITOIHEE paboTaTh Yepe3 MeEJIKUX
apeH/IaTOpOB, YeM TPYIOM pabOB, U IAET TAKOW COBET:

Comiter agat cum colonis nec dominus tenax esse iuris sui debet
(Columella, De re rustica, 1. 7. 1-=7). - MycTeb x0391H NpegynpeanNTes-
HO o6palyaeTcsi ¢ MeIKUMUN apeH[aTopamMu U rnycTb He AEPXUTCS
yenko3aceounpasa.



M Konymesna B cBoe BpeMsi HAXOAWJ, YTO TIOPOI0 Ha CMEHY Trigor iuris, tenac-
itas, JOJDKHA TPUXOIUTHL Comitas. Ho I0pHCTBI CTOSIM Ha CTpaXXe MHTEPECOB TOC-
MOJICTBYIOIIETO KJIacca M 30pPKO CJENMIN 3a TeM, YTOObl KPOTOCTh U MUJIOCEpIre
(comitas, benignitas) He Mepexoawsid OIpeAesieHHbIX rpaHull. He ciydaiiHo co-
XpaHWIKCh B Jurecrax xapakTepHble CIOBa:

Liberalitatem captiosam interpretatio prudentium fregit (D. 2. 15. 5). -
3amaHunBoe BesnmkogyLume 6bisio CIOMIEHO TOJIKOBAHWNEM IOPUCTOB.

§ 118. NMopoku cornacus

382. O nopokax coracusd. beiBaeT HepeIKo, YTO BhIpasKEHHAsI B JOTOBOPE BO-
JIsI CTOPOHBI He BO30YXIaeT COMHEHUI 1O CBOEi SICHOCTU, BCJIENCTBUE YETO OTIa-
JIaeT HamOOHOCTh B BBISICHEHUH W TOJKOBAaHUU TOTO, YTO MMEHHO CTOpOHA XOTejia
BbIpa3uTh. Y TeM He MeHee CTOpOHA YTBEPKIAET, YTO TO WM WHOE 3asiBJIEHUE, XO-
TS U CHIEJIAHO €10, HO CZIeJIaHO TTOI BIMSTHUEM OOMaHa, Yrpo3bl WM HACUITUSI, OG-
ku. KakoBo ObUIO BIIMSIHUE 3TUX OOCTOSITENILCTB Ha JIOTOBOP B PUMCKOM TpaBe?

383. Dolus u ero pazmmnble 3Ha4ennss. Haunem ¢ Borpoca o BIussHUM ooMa-
Ha — dolus, dolus malus Ha geiictBuTensHOCTL Horosopa. Cioso dolus Umeno He-
CKOJIBKO 3HaUEHUI, 1 PUMCKHUE IOPUCTHl MHOTO 3aHUMAaJTUCh OTNPENeICHUEM 3TOTO
noHsTus. CHavasia 5To 03Ha4YaIo HE CTOJIbKO 0OMaH, CKOJIbKO MPUTBOPCTBO. Lln-
1epoH (okoso 50 I. 70 H. 3.) pacCKa3bIBacT, UTO MPU HEM TIPETOP BIICPBLIC BBEJ 3a-
LIMTY B IOTOBOPE CTOPOHBI, CTaBILIEH XepTBOM OOMaHa; Korjga y 3TOro Inperopa
CTa/IM CIIpalllvBaTh, YTO Xe Takoe dolus, ToO OH oTBevalr:

Cum aliud simulator, aliud agitur (Cicero, De officiis, 3. 14. 60). - Koraa oa-
HogenaercsaanaBuay, aapyroeCcoBepPLIAETCS( BXOANTBHAMEDPEHME).

910 onpeneneHue «aliud simulator aliud agitur» BCcTpeyaeTcs U y COBpeMEHHU-
ka Iluniepona, Cepsust (D. 4. 3. 1. 2) u aBistioch TpamuiiioHHBIM (D. 2. 14. 7. 8),
IoKa 3HaMeHUTHIN JlabeoH, XuBImit Tipu ABrycre, He ompoBepr ero. C Tex mop
dolus ctan o6o3HaUaTh «OOMaH».

Labeo... sic definit dolum malum esse omnem calliditatem fallaciam
machinationem ad circumveniendum fallendum decipiendum alterum
(D.4.3. 1.2). - JlabeoH pantakoe onpeaeneHue: «Dolus malusectb
BCSIKasi XUTPOCTb, 0OMaH, y/10BKa 1151 TOro, 4700661 060411, 06Ma-
HYTb, YJIOBUTbAPYIrOro».

Hapsiny ¢ Takum 3HaueHueM dolus kak oOMaHa, 3TUM CJIOBOM IOJIb30BAJIUCH
IUIst 0003HAYEHMSI 0OJIee MSTKOTO OTTEHKA «HEI0OPOCOBECTHOCTH», B OCOOEHHOC-
TH, B BhIpaxkeHuu exceptio doli. Kpome Toro, cioBom dolus o603HavyaeTcst yMmbIced,
dolus malus — 371011 yMmbICe.

TNepBoHavanbHbIi (hOpMaNTU3M PUMCKOTO MpaBa Bell K TOMY, YTO JOTOBOP TakK
Ha3bIBAEMOTO CTPOTOro IpaBa — stricti iuris, 3aKIIOUEHHBIN IO BIMSTHUEM OOMa-
Ha, BCE-TaKW CUMUTAJICS IOTOBOPOM.
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06 stoM HaM pacckasbiBaeT LlunepoH. Ero mpusrens, OONBIION TIOOKTETH
pPBIOHOI JIOBJIM, XOTeNl KyNuTh ycampOy O3 Heamonst. [maBHBIM 0GpasoM ero
MPUBJIECKAJT TIPY, M OH XOTeJI YAOCTOBEPUTHLCS, BOOUTCS Ji B HeM phida. [Ipomaseir
HaHSUT HECKOJIBKUX OKPECTHBIX KPECThSIH, KOTOPBIC B3sUIMCh pa3be3kaThb Ha JIOI-
Kax T0 TIpYIy, 3aKWIbIBast YIOUYKU 1 HeBoma, OOpamoBaHHBINA MOKYMATe b YIDIATIIT
NIEHBI'M 32 UMEHUE, a Ha 3aBTPa BBISICHWIOCH, YTO PHIOHAS JIOBJIST OKa3aaach JIOBKO
pasbirpaHHoOl clueHoi. LuiepoH 106aBisieT, YTo MOJIOKEHUE TTOKYIIaTeIsl OKa3a-
JIOCh TSDKEJIBIM TIOTOMY, YTO MPETOp AKBWIMIA (BO3MOXKHO, YTO pedb MAET O 3Ha-
MeHUTOM AKBWIMK [ajrie) elie He BB MCKa B 3aIlUTy OT oOMaHa:

Nondum enium M. Aquilius college et familiaris meus protulerat de dolo
malo formulas (Cicero, De officiis, 3. 14. 58). - Mo ToBapuiL 1 npu-
ATeIbAKBUITNVIELLLE HE BBEJT(POPMYJIbIA4193aLLMNTbIOTOOMAaHa.

He uckiroyeHa BO3MOXHOCTb, YTO 3Ta MMEHHO JIOBKO pa3biIpaHHasl ClieHa
PBIOHOI JIOBJIM U TIOCTYKIJIa OCHOBAaHUEM JUTs onpeiesieHnst dolus Kak TaKoro Imo-
BegeHus, koraa aliud simulatur, aliud agitur — onHo AenaeTcs I BUdY, a IPyroe
BXOIIUT B HaMepeHue. Bo BcskoM citydae, MCXomsl M3 3TOro Kasyca, LluiepoH
000CHOBBIBaeT HEOOXOOUMOCTH actio de dolo.

B ynomsHyToit KHure LIMiiepoH MuIeT:

Ratio postulat, ne quid insidiose, ne quid simulate, ne quid fallaciter
[fiat] (Ibid., 3.17.68). - Pasym TpebyeT, 4TOObI YHero He Aenann 3J10-
KO3HEHHO, HU4eronpPUTBOPHO, HNYEro 06MaHHO.

384. Actio doli. ITpu LIuuepoHe e NIPeTop, B CUIIY NIPEAOCTABIEHHON eMY
BBICIIIE BIacTH (imperium), BBeJT B SIMKT 3alIUTY CTOPOHBI, TTOTEPIIEBIIIEH OT 00-
MaHa, IyTeM MpenocTaBieHus e ucka actio doli:

Verba edicit talia sunt: quae dolo malo facta esse dicentur, si de his
rebus alia actio non erit et iusta causa esse virebitur, intra annum iudi-
ciumdabo (D. 4. 3. 1. 1).-3aukTrnacutcneayrouiee: «ECIN 4To-m-
60 coBepLLEHO 0OMaHHO VM0 3TOMYNOBOAY APY IO UICKOBOW 3aLLNTbI
He 5y,qu, TOornpuHaaninnHanagiexalieroocHoBaHnusd nBTe4eHnero-
Aa, 16yaynpenocTaBsisiTb UCK».

Takum obpaszoM, actio doli gaBanach Npu HaIMYMM CJETYIOLIMX YCJIOBUIA: a)
TIPY OTCYTCTBUM WHOTO CPEJCTBA MCKOBOIA 3allIUTHI, T. €. CyOCMAnapHo (BcrioMora-
TeJBHO), 0) ecm o AHST COBEpIIIeHUsT 0OMaHa TPOIIUIO He 0oJiee Tofa, B) IO OLIeH-
Ke 0OCTOSTENBCTB Jejia — iusta causa, causa cognita.

JIuuo, NpoTUB KOTOPOTO COCTOSIIOCH MPUCYKAEHHUE 110 TAKOTO poJa UCKY, MOJ-
Beprajoch MHMamMumn (6ecyecTUo) U TaKUM O0pa3oM KJICHMMIOCH MO30POM Kak
oboMmaHIMK. Ho B Pume cityyanoch Hepeanko, 4To >XKepTBOM OoOMaHa CTaHOBUJIOCH
JILIO HU3KOTO 3BaHKsT — humilis, a 0GMaHIIMKOM — JIMII0, 3aHUMAIOLIEE BHICOKOE
rosioxenre — qui dignitate excellit. YapnuaH, KOTOpoMy JaJIeKO HE UyKIbl TIOHS -
Tust bonum et aequum, benignum et humanum, crasur ceGe Borpoc, Kak ObITb, €C-



JIM TpeOyeTcs JaTh actio doli «uesloBeKy MpOCTOro 3BaHMSI MPOTHB OBIBIIETO KOH-
CyJ1a ¢ BBICOKOIA pertyTaiyeil Wid BooOIle YeoBeKY MOIJIOro 3BaHMs TIPOTUB JIU -
1a 6;1aropomHoro obpasa xu3an» (D. 4. 3. 11. 1).

Heyxemm 3axireiiMuTh MHOaMUE BBICOKOITOCTABIICHHOE JIMIIO? DTOT BOIIPOC
BctaBai 3a 200 et mo Yaenmana emre niepen Jlabeonom — et ita Labeo.

C ofHOI CTOPOHBI, JINIIO, TIPUHAJIEXKAIlee K BEpXYLIKE TOCIIOACTBYIOLIETO
KJ1acca, a ¢ IPYroil CTOPOHBI, HeJTb3s1 TOIMyCKaTh, YTOObI MOIICHHUK HaXKMBAJICS —
ex dolo suo lucretur. Kax xe 6b1th? Quid ergo est? ['MOKuit yM prMCKOTO I0pHUCTA,
CTPEMSIILIETOCST 3aIUTUTh TPUBUIIETUPOBAHHOE TIOJIOXKEHNE 3HATU, COBETYET:

In horum persona dicendum est in factum, verbis temperandam,
actionem dandam (Ibid). - lipoTus Takux My HyXHO AaBaTs 0COGbLIN
UCK, OCHOBaHHbIli Ha 06CTOSATEeIbCTBAaX Aena, CMIrYiuB COOTBeTCT-
BYIOLLMNE BbIPAXXEHNS.

Hck actio doli 6b11 «apOuUTpapHblii» (M. 63), T. €. B UCKOBYIO (DOpMYJIy TIPETOP
BKJTIOYAJI CJIOBA nisi res arbitrio tuo restituatur — eciu, MO MPEIOXKEHUIO CYIbH,
OTBETYMK HE BOCCTAHOBUT MEPBOHAYATLHOTO TTOJIOKCHUSI.

Nisi fiat restitutio, sequitur condemnacio, quanti ea res est (D. 4. 3. 18.
pr.). - Ecnn He nocneaQyeT NoBopoTa B MepBOHa4YasibHOE MoJIOXEeHue,
TO MMeeT MeCcTO NMPUCYXAEeHNe CTOMMOCTH yujep6a.

385. Exceptio doli generate. /1o crx rmop MbI ToBopyin 06 actio doli, T. €. o Tom
clydae, Korma MOTepIieBIInii oT oOMaHa ocrapvBa, IyTeM MpeabsaBIeHUs KMCKa,
3aKJTIOYEHHBI UM TOTOBOP WJIM COBEPILIEHHOE MM JeiicTBue. Ecim motepreBIimm
OKa3bIBAJICSI OTBETYMK, TO TIPETOP JIABaJl eMY 3alllUTy B BHJIC BO3PAXKEHUSI, exeptio

doli.

Si quis cum aliter eum convenisset obligari, aliter per machinationem
obligatusest, eritquidemsubtilitateiurisobstrictus, seddoliexceptione
uti potest (D. 45. 1. 36). - Ecsm kT0-1160 [OroBOPUIICS BCTYNMUTDH B
0A[HO 06513aTesnIbCTBO, a BC/eAcTene o6MaHa oka3asiCsi BCTYNUBLUUM
B Apyroe, To, XOTS1 OH CTPOro opuan4Yeckn o6si3aH, ogHaKo, OH MO-
JKeT BOCMOJIb30BaThbCs BO3PaXX€HNEeM O 40Ny eHHOM o6maHe.

B mannoMm ciyyae BeIIBUTaeMasi OTBETIMKOM exceptio doli mmeeT B Bumy dolus,
JOTYIIEHHBI 1O TIPETbSBICHUST MCKa, HAIpUMep, MPU 3aKTIOYEHUU ITOTOBOPA.
Otomy dolus mpurCcBOeHO OBLIO BMOCIEACTBMM HauMeHoBaHMe dolus specialis —
dolus B TecHoM cMbIciie citoBa. B oTimmune ot dolus specialis roBopst o dolus gen-
eralis, xorma dolus uMeeT MecTo B caMoM akTe NpeabsaBiIeHus ucka. Hampumep,
JOJDKHUK 3aKITIOUMIT ¢ KPEAUTOPOM COTJIallIeHre O TIPOILeHUM Jojira — pactum de
non petendo, TeM He MeHee KPEaUTOp MPEAbsIBISET UCK. JIOJDKHUK MOXKET 3allli-
1IAThCsl, CChIIAsICh Ha COCTOSIBIIIEECS COIallieHre — exceptio pacti de non petendo;
HO OH TaKXXe MOXET CChUIAThCS Ha HETOOPOCOBECTHOCTh KPEIWTOPA, TPOSIBICH-
HyIO B caMOM (DaKTe MpeabsIBIeHUS] TAKOTO MCKa, KOTOPBI 3aBEOMO ISl MCTIIA



napaiusyercsl dKcueniueil. Takoro poma sKcLemnuuss HOCUT Ha3BaHUE exceptio
doli generalis.

Dolus generalis MeeT MecTo, Kak yKazaHO, B caMoM (hbakTe TPEIbSIBICHUS UCKA.

Dolo facit qui petit quod redditurus est (D. 44. 4. 8. pr.). - Hegqobpocose-
CTHO rioCcTtyrnaeTt TOT, KTO B3bICKMBaeT TO, 4TO eMy ripuaertcs
BEPHYTb.

Exceptio doli uzaranach B BUIe C/ICIyIOIIEii OTOBOPKM B MCKOBOW (hopmyIie,
KOTOPYIO JaBajl MpeTop:

Si in ea re nihil dolo Auli Agerii factum sit neque fiat (lai. 4. 119). - Ec-
JI1 BATOM 1€J1€ HNYEro HE Obl/I0 COBEPLLIEHO MHE COBEPLLIAETCSI 10
«3J/I0MYKOBapCTBY» UCcTUaABnaArepus.

B a10ii hopmysie roBoputcst 06 06oux Bumax dolus: Kak 0 TOM, KOTOpbIiA UME
MecTo — factum sit, 1o TIpeabsIBIICHUS MCKa, T.¢. dolus specialis, Tak 1 0 ToMm dolus,
KOTOpBI MMEET MECTO TIpU TIpembsiBicHnr ncka — «fiats, 1. e. o dolus generalis.
Dolus specialis nHaue HasbiBaroT dolus praeteritus, T. €. dolus B mpoieaieM Bpe-
meHu (factus — coBepleHHBIN) B ominure oT dolus generalis wiu dolus praesens
(B HacrosiiieM BpeMeHU: fiat), UMeroIIMi MECTO B caMOM TIpoLiecce.

386. ®usuyeckoe Hacwme. IlocmencTBusi, aHajornyHeie ¢ dolus, MOpOXIAeT
TMPUMEHEHUE YTPO3 M HACWIMS TIPU 3aKJIIOYEHUU JIOTOBOpA WU, B OoJsiee OOImX
BBIPAKCHUSIX, TIPM M3BSIBJICHMU BOJIM. YTo XXe Takoe IpeacTaBiseT coboi metus,
OyKBaJIbHO 0003HAYAIOIIMIA CTpax, ycTpalieHue, u vis — Hacwime? [lepBoHavaib-
HO 3T0 ObLIO Tpydoe pusndeckoe Hacuire. B Cenrenuusix I[1asna (1.7.7-10) npu-
BOISITCSl TIPUMEPBI, KOIJIa KTO-HUOYAb XOYeT NOOUThCS TOTO, YTOOBI JAPYroil Mpo-
JTaJT eMY WIM MaHLUWIAPOBAJ BELLb.

C 3TO0I LIeNbIO MMPUMEHEHBI Takue IpreMbl: in domo inclusit, ferro vinxit, in
carcerem deduxit — 3amep B JoMe, CBSI3aT LIETISIMU, OTBEJT B TEMHMILY.

Ho >xu3Hb 1aBana apyrve npuMmepsbl, Korjaa BMecTo (pu3nyeckoro HacuIus nei -
CTBOBaJIa YIpo3a MPUMEHUTD TAKOEe HAaCWIINE.

Populi Rornani magistratus vel provinciae praeses si mortis aut verbo-
rum terrore pecuniam alicui extorsit (D. 4. 2. 3. 1). - PuMckuii marucT-
pat uav npes3ec NPoOBUHLIMM 1104 yrpo304 cMepTy v Gu4eBaHus Bbl-
MoranyKoro-imbo eHbru.

IMoBumumomy, vi et metu extorquere — BBIMOTaTh HACWJIMEM U YCTpallleHU-
eM — ObUIO TPAIUILIMOHHBIM MPUEMOM PUMCKHUX HAMECTHUKOB, MMPOBUHIIUMI, TTO-
CKOJIbKY 3TO BBbIpaXEHUE CTal0 TEXHUYECKUM TepMUHOM Yxe rpu Llunepone
(peub nipotuB [MuzoHa, 35, 86). JII0GOMBITHO, YTO, YCTaHABIMBAsI MIOAPOOHBIN Te-
peYeHb IeSTHUIA, TT0 KOTOPHIM OCY>KIEHHE BJIeUeT 3a OO0l MH(paMUI0 — 0ecYecThe
(D. 3. 2. 1), IpeTop B YKMCIIO 3TUX JEAHUI He BKIIIOYAET Vis ac metus.

387. Yiposbl. AHa3Upys MoHATHE metus, JlabeoH mpuien B Havase [ B. H. o.
K BBIBOLy, YTO 3TO €cTh timor maioris malitatis — crpax mepen GOJIBLIMM 3JI0M



(D. 4. 2. 5). B manxoMm ciy4ae JlabeoH mepeHOCHT Ha PUMCKYIO TTOYBY YIeHHE Tpe-
yeckoit prmrocodun. Apucrorenb B Hukomaxosoit Dtuke, kH. IIL, § 1 (B Havame),
TOBOPUT O JEMCTBUSIX, COBEPIIIaeMbIX U3 CTpaxa Iepes OOMbIM 310M — phobos
meizonon kakon. ApHcTOTeNIb MOAPOOHO pa3bUpaeT BOIPOC O TOM, SIBISIOTCS JIU
TaKkue IeWCTBUSI HeMOOPOBOJIBHBIMU WM BCE-TaKU 10OpOBONIbHBIMU. Llenb3, Boc-
TPOM3BOMIST TPEIECKYIO MBICITb B TEpPMIHAX PUMCKOTO TpaBa, Tak pelraeT BOIpocC O
JIOTOBOPE, CTOSILLIEM Ha TpaHU JOOPOBOJIBHOTO M HEJOOPOBOJILHOIO NECTBUS:

Si patre cogente ducit uxorem, quam non duceret, si sui arbitrii esset
contraxit matrimonium, quod inter invitos non contrahitur: maluisse hoc
videtur(D. 23. 2. 22).- EcinycTynas npyuHyXaeHuio oTua, noaBaacT-
HbIVi CbIH BCTYNuI1 B 6pak ¢ XeHOW, KOTOPOW OH He B35i/1 Obl, €C/N Obl
pacnonarana cBob604HbIM YCMOTPEHNEM, TO Opak BCe-Taku AeicTBu-
TEJIEH; T0CKOJIbKY B Bpak He BCTynaroT MPOTUB BOJIU, CIEAYET CHU-
TaTtb, YTO OH MIPEANOYEN ATOT BbIXOA U3 MOJIOXEHUSI.

Mapen, xuBLmii Ha cto et no3nHee 1lenb3a, nan onpeneneHye NOHATUS TIPU-
HYXIIEHHsI ¥ ero Iopuandeckoro addekra:

Si metu coactus, adii hereditatem, puto me heredem effici, quia quamvis
si liberum esset, noluissem, tamen coactus volui (D. 4. 2. 21. 5). - Ec/mm,
BbIHYXEHHbIA YyrpO30u, S MNPUHSJ HAcAeACTBO, TO rosarak, 41o s
cTan HacneaHVKoM; npasaa, ecsv bl s Obis1 cBOOOAEH B CBOEM BblOO-
pe, 16bl HE MOXeNa NPUHSITb, 0AHAKO, XOTS1 M BbIHYXXAEHHbIN, HO 51
Bcexerioxenasn.

Wrak CaeJIKa, COBEpIIECHHaA 1104 BJIUAHUEM YIrpo3bl, CaMa I10 cebe He CTaHO-
BUTCS BCJIEICTBUE 3TOTO HEICUCTBUTEIBLHOM. OI[HaKO B JaHHOM IIpUMEPE C Ha-
CJICACTBOM, KaK U B JIPYyIUX MOIOOHBIX caydasax:

Per praetorem restituendus sum ut abstinendi mihi potestas tribuatur
(Tamxe). - lpeTop J4o/IKeH AaTe MHE MOBOPOT B NepBOHavYasibHOe
r10J/10)KEHNE N TEM ITPEAO0CTAaBUTH BO3MOXHOCTb BO34EPXATbCS OT
NPUHATUSIHac1e4cTBa.

388. Ilperopckue cpeacrsa 3ammrbl. [IpeTop npenocTaBisieT CTOpPOHE, cle-
JIaBILIEH BOJIEU3BSIBIICHUE TION BIUSIHUEM YTPO3 WIM HACWIIUS:

(1) JIubo BoccTraHOBIIEHVE B TMepBOHAYAIbHOE TOJIOKEHUe, restitutio in inte-
grum.

(2) JIn6o actio metus causa. JIniry, KOTOpoe 3aKITIOYMIIO JOTOBOP, TTO BIMSTHU-
€M YTpO3 WIU HaCWUJIUsI, TIPEJIOCTaB/ISIeTCsl TIPaBO B TeUEHME rofa TpeOoBaTh YeThI-
PEXKPaTHOTO BO3MEILIEHHsI, €CJIM OTBETYMK HE TIPOU3BENET JOOPOBOJIBHO PECTUTY-
1IMW; TI0 WCTEUYEHWM Tola WMCK JaeTcsl B OJHOKPAaTHOM pa3Mepe, MO OLIEHKe
0OCTOSITEITBCTB JIeNa.



(3) Mo anamornu co ciaydassMiu, pa3oOpaHHBIMK Bbire Tipy dolus, ecim K JTHiLy
MNPEeNbSIBISIOCh UCKOBOE TpeOOBaHME HAa OCHOBAHMM CHEJIKM, 3aKIIOYEHHOM ITOJ
BIMSTHUEM YTPO3 M HACWIVsI, TO eMy daBajach exceptio metus.

389. Ilonbmku cMsITIUTH NOHSATHE HACWIAA. [10mMOGHO TOMY, Kak TOHSTHE
dolus cMSITYUITIOCH OT «XUTPOCTH, OOMaHa, YJIOBKW» 10 HETOOPOCOBECTHOCTU B BbI-
paxxeHun exceptio doli, Tak ¥ B OTHOIIIEHUH ViS HAMETHIIACh TTOTTBITKA TIEPEHTH OT

' IOHSTUSI TPYOOro HaCWIMS K OoJiee YTOHYEHHOMY M BMECTe ¢ TeM K 0oJiee IIMpo-
KoMy HOHSITHIO. [Ipy pacCMOTpEeHMM OTHOTO CITOpa TSLKYILASICSI CTOPOHA 3asIBHJIA:
«im nullam feci» (HUKaKoro HacwIis s He coBepiiran). B otBer Ha 310 Mapk AB-
penmii ykazait:

Tu vim putas esse solum, cum homines vulnerentur? Vis est et tunc,
quotiens quis id quod deberi sibi putat, non per iudicem reposcit (D. 4.
2. 13). - Tbl AymaeLlb, 4TO HACUINE MMEET MECTO TOJIbKO TorAa,
korgakanedatmogei?Hacunneectomnroraa, kKorgakro-1m60, rno-
sarasi, “ToO OH MMeeT npaBo TpeboBaTk Yero-1mbo, 106biBaeTcebe
370 6e3 obpalleHs B Cya.

O,E[HaKO, TaKoO€ ITOHATHUC HACWIMA HE YKOPCHUJIOCH. OOBIYHO MO HACWJIMEM
TIOHMaAJICA —

mentis trepidatio, metus instantis vel futuri periculi causa (D. 4. 2. 1) -
AYLLIEBHbIVI TPENET N3-3a CTpaxa nepes HacTosiLLen nan 6yayLien
0OrnacHOCTBIO.

390. Oumoka (3a0uyknenue). [1pu oomane u Hacuauu OTHA CTOPOHA CTAHOBUT-
Cs1 KepTBOIA JAEWCTBHIA IPYTOi CTOPOHBI; HO CTOPOHA MOXKET BIACTh B 3a0TyXiie-
HU€e, HE3aBUCUMO OT BO3NEHCTBUS IPYroil CTOPOHBI. 3a0yaeHre MOXeT KacaTb-
csl: a) XapakTepa CIeJIKM, 0) TpeaMeTa IoroBopa, B) IMYHOCTU KOHTpareHTa.

391. Oumodka B xapakrepe c/JieJIKi (error in negotio). OmHa cCTOpoHa OO0 -
HO CUMTAET, YTO TOJTy4aeT MpeAMET B BUIE Japa, B TO BpeMsl, KaK JApyras UMeeT B
BUIy JIaTh €r0 BO BPEMEHHOE 0e3BO3ME3IHOE TOIb30BaHUe. JIoroBOp He COCTOSLI-
¢S, TaK Kak MEXIy CTOPOHAMM BCJICACTBUE TPOMCIICAIICH OIMOKN HET COIacHst
(consensus), a ecTb pasHorjacue (dissensus).

392. Oumodka B npeavere (error in re).

Si hominem stipulatus sim et ego de alio sensero, tu de alio, nihil acti
erit, nam stipulatio ex utriusque consensu perficitur (D. 45. 1. 137. 1). —
Ecnv Tb1 06513as1C51 N0 CTUNYNSUMY AaTb MHe paba, Nnpuyem st uMen B
BuAay OA4HOro, a Tbl APYroro, TO HUKakKou CAEJSIKM HE COCTOUTCS, Tak
Kak 06513aTe/1bCTBO 10 CTUMYJISILIMN BO3HUKAET B pe3y/ibTate 060-
0AHOro cornacwusl.

Takum obpa3oM, OIIMOKA B OOBEKTE TaK K€, KaK 1 OLIMOKA B XapaKTepe CIACI-
KU1, BeJeT K OTCYTCTBUIO TPeOyeMOro COrjiacusl.



Horyctum, 51 yBepeH, 4To nokymnaro pada Ctuxa, a Thl IoJiaraellb, YTo Mpoaa-
eub [Mampuna; wim s gyMaro, 4yTo MOKYIAK OIWH 3eMEJIbHBINA YJacTOK (CEMITPO-
HUAHCKWIA), @ ThI TTOJIaraelib, YTO MpoJaelb IPYroi y4acToK (KOPHETUaHCKUIA).

Cum in corpore dissentiatur, apparet nullam esse emptionem (D. 18. 1.
9. pr.).- Korgaectb pa3Hornacue B OTHOLLIEHUM CAMOIro NMpeamMeTa,
TO NpoJaxa, 04eBUAHO, HEAEeNCTBUTE/IbHA.

KoneuHo, 1o6aBisieT IopucT, si in nomine dissentiamus, verum de corpore con-
stat — eciM pacXOXIEeHWe KacaeTcsl TOJIbKO Ha3BaHMS, a OTHOCUTEBHO CaMOTro
MpeaMeTa HET COMHEHUSI, TO IIpoJaxa JeiCTBUTEIbHA.

393. Bimsinue rpeveckoii (priocodun Ha ydeHre o 3a0myzkaennn. B aTom mpo-
THUBOIOCTABJIEHUN HA3BAHMSI C CAMUM TIPEIMETOM (NOMen — corpus) Mbl CTaJIKMBa-
eMcsl C YYEHUEM TPeyecKrX rpaMMaTUKOB U ¢puiocodoB. B M3noxeHUM pUMCKUX
FOPUCTOB JEJI0 OCJIOXHSIETCSI BBEIGCHIEM HOBOI'O MOMEHTA: MOHSITUS «CYOCTAHLIAI»,
CYITHOCTH, WIM YIIOTPEOISIEMOr0 PUMCKMMM IOPHCTAMUA TPEeYecKoro TepMUHA
ousia; MHOTAA B 3TOM CMBICJIC OHU YITOTPEOJIIIOT CJIOBO «MaTepusi». JIOMyCTUM, ThI
MH€ MpOoJaelllb ONpeaeSICHHYIO BEIllb: ThI ¢ MPOIaciilb KaK 30JI0TYIO, a OHA — MeJI-
Has (aes pro auro); Thl MPOJAEIIb KAK BUHO, a OHO OKAa3bIBAETCs YKCycoM (acitum
pro vino).

Koraa peub uner o moKyrKe 30JI0Tol BellM, oKa3aBileiicss MenHou, [1aBen cum-
TaeT, 4To TyT €CTh COIIallleHe OTHOCUTEILHO IIpeaIMeTa — CONSensus in corpore, 1
IIOTOMY CJIeJIKa IEeMCTBUTEIbHA, KaK KyIUII-TIpoaka MEIHOM BEIIN, OTHAKO:

ex doli mali clausula tecum agam, si sciens me fefelleris (D. 45. 1. 22) — s1
[riokynaTtens]6yaynmeTskTebe TpeboBaHue, ocHoBaHHOe Ha dolus,
ecsm Tbl [poaaBeL|] MeHsi 3aBejOMO 0OMaHY/1.

Vnerman CUMTACT, YTO B TEX ClIydadx, Koraga —

aes pro auro veneat, nonvalet venditio (D. 18. 1. 14) - megb npogaHa kak
301070, IPOAAaXaHeAeiCTBUTE/IbHA.

Maplie e CUMTaeT, YTo U B 3TOM CJlyyae (aes pro auro — Mefb Ioj BUIOM
30J10Ta) cresyka nevicteutensHa (D. 18. 1. 9. 2).

YeM e 00bSICHSIETCSI TaKOe pacXoxkaeHue 1opucTtoB? Jejo B TOM, YTO OHU BBO-
IIAAT, TION SIBHBIM BJIMSIHUMEM Tpedeckoit (unocoduu, Hapsimy ¢ HEOOXOIMMOCTHIO
coryiacusi OTHOCUTEJIBHO TpeMeTa (consensus in corpore), HeoOXOIUMOCTb COria-
crsl OTHOCUTESIbHO BELIECTBa, M3 KOTOPOro MpeaMeT ciejiaH (consensus in mate-
ria).

Mapuien, co cBoeit CTOPOHBI, CUUTAET:

Emptionem esse et venditionem quia in corpus consensum est, etsi in
materia sit erratum (D. 18. 1. 9. 2). - Kynna-npod@axameeT MeCcTo, Tak
Kak ecTb cornacve o npeameTte, XoTs uMeeTcs 3abyxaeHue o Be-
LectBe [M3KOTOpPOro caenaH 3TOT Npeamer].



HaobGopot, YibnuaH nonaraer:

Nullam esse venditionem, quotiens in materia erratur. - Kyrnis-npoaaxa
HenenicTBUTesIbHa, MOCKOJIbKY €CTb 3a0/1yXAEHNE OTHOCUTESIbHO
«MaTepumn».

VYabnuvaH cuurtaet, 4yTo eciiv ObUIO TTPOAaHO BMHO, TO, XOTSI ObI OHO B MOMEHT
MHpOIak! CKUCJIO W MPEBPAaTUIOCh B YKCYC, «MaTepysl» OCTAIACh Ta XKe 1 IpoJaka
neiicreutenbHa (D. 18. 1. 9. 2). PaBHbIM 06pa3oMm, eciii Mo30JI0ueHHast Bellb Mpo-
JaHa Kak 30JI0Tasi, TO —

valet venditio quia aliquid auri habeat (D. 18. 1. 14). - npogaxa aevict-
BUTEJIbHA, TaKKakK BELLb 3aK/II04aET B Ce6€ XOTb HEMHOI0 30/10Ta.

Jpyrue ke IopucThbl, BOCOOCHHOCTH 00Jiee paHHUE, TIPUIABAIM 3HAYCHHUE CYyOb-
EKTUBHOW CTOPOHE CHEJIKU, T. €. 3HAJU JIM CTOPOHBI O TOM, YTO TIPOIAETCsl OAHO
BMECTO JPYroro wid ode ommbanuck. Tak, HampuMep, €CM CTOPOHbBI 3abiyKma-
JIUCh U TIPUHSUIN TTIOCEPeOPEHHBIN CTOJ 3a CTONT U3 1IEJIbHOTO cepedpa, TO, 10 MHe-
HUIO OJTHUX, TIpofaka faeiicteutesbHa (D. 18. 1. 45), mo MHEHUIO IpyrUX — Helel-
CTBUTEJTbHA.

MpbI BUIMM, TaKUM 00pa3oM, YTO YYEHUE O BIUSHUM 3a0JTy>KICHUsI Ha JeiicT-
BUTEJIBHOCTD CIEJIKM BbI3BIBATIO Y PUMCKUX IOPUCTOB OOJbIINME pa3HOIIacHsl, KO-
TOpBIE Y HUX OOOCHOBBIBAIOTCST Pa3TNIHOMN (PHII0cOhCKOI OLIEHKOM TaKMUX TIOHSI -
THUI, KakK <«KOPIYyC», <«CYOCTaHLMS», «MaTepus», M, HaKOHEll, CYOBbEKTHMBHAsI
cTopoHa crenku (ignorantia, imprudentia — HeseneHue).

394. Oumoka B e (error in persona). lleb3 mpuBoaUT Takol ciydaid. Thl
MPOCW JieHeT B3aiiMbl y MeHs M y Tunmsi. YnoBneTBopsisi TBOIO MPOCHOY, s aaj
MpuKa3 MoeMy JIOJDKHUKY BHecTU TeOe neHbru (delegatio nominis — cM. m. 355).
Thl IEHBIH TTOYYMIT, OLTMOOYHO TToJIarasi, YTO UX BHEC JOJDKHUK THLIMS, a HE MO
moinkHUK. Llemb3 momaraeT, 9to B JaHHOM Cllydae MMeeTCsl HaTmure 3a0iTy>KIeHMsT
U, CTaio ObITh, OTCYTCTBUE COMNIACHsI O0EMX CTOPOH, a motomy nullum negotium
mecum contraxisti — Tbl CO MHOI He 3aKJTIOYMJT HUKAKOW C/IEJIKU.

Ho o6s1i3atenbeTBO Bee e BOZHUKIIO, XOTs M He BbITEKalollee U3 JOroBopa.

Quia pecunia mea ad te pervenit, earn mihi a te reddi bonum et aequum
est (D. 12. 1.32). - Tak kak MO I€HbIMM OHYTUINCL Yy TEDS, TO cripa-
BEA/IMBOCTb TPEBYET, 4TOObI Thi UXMHE BO3BPATUJI.

Llesb3 3mech oreprpyeT U3BECTHBIM YKe HaM TMoHsiTheM bonum et acquum, Ko-
TOpOE B pyKaxX PUMCKMX IOPMCTOB OBUIO TMOKMM OpYIMEM IUIS TOTO, YTOOBI AaTh
BHeIITHee 000CHOBaHHUE MPUCITOCOOJICHUIO TTpaBa K MoTpeOHOCTsIM obopoTta. Hena-
poMm rMeHHO llenb3y mpuHamIeXKUT 3HAMEHUTOE M3peYeHUue «ius est ars boni et
aequi», — TPaBO €CTh MCKYCCTBO OMEPUPOBATh MOHATUSIMU «bonum et aequumy.
LlnTupoBaHHBIi BhIIIIE ciydail Lles3 pa3pelraeT B TOM CMBICHIE, 9TO 00S13aTeIbCT-
BO BO3HUKJIO, TIPUTOM HE U3 IOTOBOpA, a B CWIY HEMPAaBOMEPHOTO OOOTaIlEHUSI



(KOHAWKLMK). DTOT Cciaydail nipuHsTo, mo uMmenu Llenb3a KOBeHLMsI, Ha3bIBATh
condicio Iuventiana.

§ 119. Ycnosue m cpok.
395. Ilonsitue yciosusi. Mbr uutaemM B MHCTITynusax FOctuHuaHa:

Omnis stipulatio aut pure aut in diem aut sub condicione fit {I. 3. 15. 2). -
Boswasa counyrsaylsl coseplLuaeTcsnnGo4mcsiio fme 6e33aB1MCcuMoCTUOTYCI0BUS
nam cpoka], b0 ¢ npubasieHnem cpoka v noa yca0BUEM.

Cka3aHHOE O CTUTYJISILIVM SIBJISIETCS TIEPECKa30M MbBIC/IU, BHICKa3aHHOM I0pHC-
TOM 00 o0si3aTeNbeTBax BooOIIe: debetur (Hoir Bo3HWKAeET) sive pure sive in diem
vel sub condicione (D. 50. 16. 10). [IoroBop ABISIETCSA YCIAOBHBIM, €CIIU €0 JEHCT-
BUE IIOCTABIICHO 8 3ABUCUMOCIU O OYOYUje20 HeUu38ecmHo20 coObImUs, T.€. TAKOTO CO-
OBITHSI, O KOTOPOM HEW3BECTHO, HACTYIWT JIM OHO WJIM HE HACTYIIUT.

Si Titius consul factus erit quinque aureos dare spondes? (l. 2. 15. 4). -
EcnnTuuyniicaenaetTcsikoHCY/10M, 00513yeLlbCaanaaTbnsiTb30/10-
TbiX?

396. Ionstue cpoka. Cpok — 3T0 MOMEHT BPEMEHU, KOTOPbIil HACTYMaeT, JI1-
60 B OIpeIe/IeHHbII KaJleHIapHblil 1eHb, HanpuMep Idibus Martiis proximis, T.e.
B Omkaiiiee 15 Mapra, u Torma Mbel ToBopuM: dies certus an et certus quando —
CPOK, O KOTOPOM H3BECTHO HE TOJIbKO, YTO OH HACTYITUT, HO M3BECTHO, KOIJa
MMEHHO OH HactynuT. OT 3Toro oramyaercs dies certus an, sed incertus quando,
HAIPUMED: PUMCKUIA IpaXIaHUH 00si3a/icsl KOro-aMbo comepxkarh quoad vivat —
T10 JIeHb CMEPTH 3TOTO TocaenHero uia. CMepTh KaXI0ro 4eoBeka, HECOMHEH -
HO, HACTYITUT, HO HEM3BECTHO Korga — certum an sed incertum quando. Ecim He-
M3BECTHO, HACTYIMNT JI COOBITUE, HO U3BECTHO, KOTJa OHO MOIJIO Obl HACTYIUTD,
To ToBOpAT dies incertus an et certus quando, HapUMep — AOCTHXEHUE TAaHHBIM
oM 100-neTHero Bo3pacta. HakoHell, eciii HEM3BECTHO, HACTYIUT JIK JaHHOE
COOBITHIE M HEM3BECTHO, KOIJa OHO HACTYIIUT, TO TOBOpST dies incertus an et quan-
do, HarpuMep, BpeMsl BbIX0/a 3aMyX Jo4epu TULMs.

Crnemyer omIM4aTh HaYaIbHBIE MOMEHT cpoka — dies a quo, T.e. MOMEHT, C KO-
TOPOTO I0rOBOP HAYMHAET [IeICTBOBaTh, U KOHEUHbI! MOMeHT — dies ad quem, T.e.
MOMEHT, JI0 KOTOPOTO JIOTOBOp JeiicTByeT. [TpoMekyToK BpeMEH! MEXITy Hadallb-
HBbIM ¥ KOHEYHBIM MOMEHTOM HasbIBaJics Spatium temporis. Dies a quo (uu yaite,
npocto dies) Mbl TaKKe Ha3bIBaeM [I€Hb, MPU HACTYIUIEHUH KOTOPOTO 00s13aTelb-
CTBO TIOIJIEXKUT UCIIOTHEHWIO, HAIIPUMeED, 51 00sI3yI0Ch YIUIaTUTh 1-To Maprta. Cuta
00s13aTeNIbCTBA, /ISl WCIIOJNIHEHUSI KOTOPOTO YCTAHOBJIEH B JOTOBOPE CPOK, TaK
dopmyHMpyeTcsi pUMCKUM IOPUCTOM:

Praesens obligatio est, in diem autem dilata solutio (D. 45. 1. 46. pr.). -
0653aTENLCTBO HAMMLO, NO UCTOIHEHNE NEPEHECEHO Ha ONPEaEsEH-
HbIV JEHb.



JloroBop, He OCJIOXXHEHHBII1 HU YCIIOBUEM, HU CPOKOM, Ha3bIBaeTcs contractus
purus, OyKBaJIbHO: UMCTBIA JOrOBOP.

397. Cnesiku, He IONMYCKAIOIIME YCJIOBHIA M CPOKOB. B 1peBHEM 1rpaBe, BKOTO-
POM TpeobiIafganu J0roBopsl cTporo hopMalibHbIE, YCIOBUS M CPOKM HE JTOTTyCKa-
JIUCH B 1IEJIOM DPSiZie CHEJIOK.

Actus legitimi qui non recipiunt diem vel condicionem, velut: mancipa-
tio, acceptilatio, hereditatis aditio, servi optio, datio tutoris, in totum
vitiantur per temporis vel condicionis adiectionem (D. 50. 17. 77). - ®op-
MalJibHble CAEJIKU, He AorycKarLyne I'lpl/lﬁaBﬂeHl/lﬂ CcpoKa njin ycsioBus
KakHarnpumep: Masyunayus, akyenmunfayus, NpyHSITNEe HAC1IeACTBa,
BbIOOP fleratapmnemMm OfHOro U3 HECKOJIbKMUX, 3aBeLaHHbIX Ha BbiOOP
paboB, Ha3Ha4YeHue OreKyHa OropavynBaloTCs MOJIHOCTbIO B Cry4ae
rpubasaeHns CPOKa M yCII0BUSI.

MOXHO cUMTaTh, YTO YCJIOBUSI CTAIA CHAa4Yajla BHOCUTHCS B Oojiee TMOKME KOH-
CEHCYaJTbHBIE IOTOBOPBI.
[lo kpaitHeii mepe, ['aii muier:

lam enim non dubitatur, quin sub condicione res venire aut locari
possint (lai 3. 146). - Tenepb yxe He NOANEXUT COMHEHUIO, YTO MPO-
JaxaunHaeMMoryTObITb COBEPLLUEHbI104YC/I0BUEM.

398. YcnoBue CycnieH3MBHOE M YCJIOBHE Pe30/IIOTUBHOE. B oTHOIIIEHUN yCI10-
BUST PUMCKUE IOPUCTBI PA3IMialiv, C OMHON CTOPOHBI, YCIOBUE, TIPY OCYIIIECTBIIe-
HUU KOTOPOTO 603HUKAem IEUCTBUE CIEKU; BIIOCIEACTBUN TaKOE YCIOBUE CTATN
Ha3bIBaTh 0MAA2AMENbHIM UAU CycheH3ueHbiM. C IPYTOil CTOPOHBI, IOPUCTHI 3HAIN
YCITOBHE, TIPU OCYIIECTBIICHUH KOTOPOTO TIPEKPAIaeTCsT NEMCTBUE CIENTKH; TaKoe
YCIIOBYE CTAT HA3BIBATH OMMEHUMEAbHLIMUAUDE30AIOMUBHBIM.

TTpuMep CyCrIeH3MBHOTO YCJIOBYST, TAHHBIN I0PUCTOM CTapoii Kokl KBUHTOM
Mytmem CrieBoJtoii:

Si Andronicus servus meus heredi meo dederit decem [milia] liber esto
(D. 40. 26. 1). - Ecnm movi pab AHAPOHWK AACT MOEMY HACEeAHWKY fe-
CSITb ThICS14, TO [YCTb OH 6y1eT CBOOOEH.

AHIPOHUK ObLT paboM, 3aTeM B MEPHOI OT MPUHSTHS HACTEAHUKOM HACJIE/ICT-
Ba 0 Bbiwiatel 10.000, T. €. 7O OCyIIECTBIEHUS! YCIOBUS, AHIPOHUK CUMTAETCS
statu liber, T. €. OH elle He cBOOOIEH, interea heredis servus est — OH B ITPOMEXKY-
TOUHBIY TIepuon siBJsieTcs pabom Hacnenuuka (lait. 2. 200), HO OH UMeeT BO3MOX-
HOCTb CTaThb CBOOOMHBIM, yriaTuB 10.000 HacaegHUKY WIA TOMY JIUILY, KOMY Ha-
CJIETHVK TIPOIAacT AHIPOHUKA.

TIpuMep pe3oSTIOTUBHOTO YCIOBUSI:



Si ad diem pecunia soluta non sit, ut fundus inemptus sit (D. 18. 3. 2).-
Ecnu pneHbru He GyRyT ynna4eHsl K onpeseseHHoOMY MOMEHTY, TO 3e-
MenbHBIi y4acTok GyfeT cunTaTbCsi HEeNnpPoAaHHbIM.

DTO yCIOBMUE B IOrOBOPE KYIUIM-IIPOJAXU HOCUT Ha3BaHUE lex commissoria.

Si fundus commissoria lege venierit, magis est ut sub condicione
resolvi quam sub condicione contrahivideatur (D. 18. 3. 1). - Ecau se-
MesIbHbIV y4acTOK NpoAaH nog yci0BMeM PacTOPXEHUs B CayYyae He-
ynnartel LeHbl B CPOK, TO NPeACTas/sieTCsl, 4TO fog ycsoBue Mo-
CTaBJ/IeHO PacTOp)XeHue [AOorosopa [OTMeHUTesIbHOe yC/I0Bue], a He
BO3HUKHOBEHUE ero [oTnaratesibHoe ycsioBue].

OnHO U TO Xe YCIOBUE MOXET ObITh PEIaKTUPOBAHO, KaK CYCIIEH3MBHOE M KaK
pesomotuBHOe. [IpuMep: KyrieH pab WM JiolIaab ¢ MPaBOM O3HAKOMJIEHMS U
MPOBEPKH 10 OTPENEICHHOTO CpoKa; MOXHO (hOPMYJIMPOBATh B BUIE PE30JTIOTHB-
HOTO YCJIOBUSI:

Si in triduo displicuisset, ut inemptus esset [ut redderes] (D. 18. 1. 3:
D. 19. 5. 20. pr.). - Ec/i1 B TeueHun Tpex AHelVi He MOHPaBUTCSl, MyCTb
cYUTaeTcst HeKyrnJiIeHHbIM [BepPpHU].

MOXHO pefaKTUpOBaTh CYCIIEH3UBHO:

Si placuisset, emeres (D. 19. 5. 20). - Ecsm noHpasurcs, To ocTaHeT-
cs 3a TO6OW [KaK KyrnJIeHHbI].

399. Bimsmme yenoBusi HA caenKy. KakoBa Obuta crjia 00s13aTeIbCcTBa 10 Ha-
CTYIIJICHUS OTJIaraTe/JIbHOro yCJIOBUS, T.€. B niepuof pendente condicione — Koraa
YCJIOBUE ellie He OCYIIeCTBUIOCh. B oT/inuMe oT 00s13aTeNibeTBa, 1Mo KOTOPOMY CPOK
ele He HACTYIWI, IIPH YCIIOBHOM 00s13aTeNIbCTBE B mepuon pendente condicione,
HeJIb3s1 TOBOPUTDb O TOM, 4TO obligationem perfectam esse — 00s13aTeNbLCTBO MOJI-
HOCThIO HaIM110. Eciu yciioBue He oCyIleCTBUIOCh, TO I0roBopa HET, MPUTOM ab
initio — ¢ camoro Hayasa.

Si defecerit condicio, nuliam esse emptionem (D. 18. 6. 8. pr.). ~Ecsm yc-
JioBUe OTrnaso, To Aorosopa [npoaaxwu] HeT.

Ecim otnmaratesibHOE YCIIOBHE OCYIIECTBISIIOCh, TO TOTOBOP CUMTAJICS purus —
0e3yCIOBHBIM, TIPUTOM C OOpPaTHBIM IEMCTBHEM, T. €. C CAaMOro Hadaja — ab initio,
ex tunc. B 3ToM cMbICJie ICTOUHUKYM BBICKA3bIBAIOTCS yauie, XoTd 1 HE BCeraa.

Cum enim semel condicio exstitit, perinde habetur, ac si illo
tempore, quo stipulatio interposita est, sine condicione facta esset
(D. 20. 4. 11. 1). - Ecnn [oTnaraTtenbHoe] yc/ioBue oCyLeCTBUIIOCH,



TO cuuTaeTcsi, kak 6yATO [AOroBOP B MOMEHT CBOEro 3aKJI0YeHUs
Ob1s1 coBepLueH 6e3 yC/10BuiA.

Hact YIUICHUIO YCJIOBUA PaBHOCUJIBHO TaKOC JIeHCTBUE 3aI/IHTepeCOBaHHOI71 B Ha-
CTYIUICHUU YCJIOBHA CTOPOHBLI, KOTOPOC IPEITATCTBYET OCYLICCTBICHUIO YCIIOBUA.

lure civili receptum est: quotiens per eum, cuius interest condicionem
non impleri, fit, quominus impleatur, ut perinde habeatur, ac si impleta
condicio fuisset (0. 35. 1. 24. lulianus; D. 50. 17. 161. Ulpianus). -Ln-
BU/IbHOE NPaBO NMPU3HAET: €C/in CTOPOHa, ANsl KOTOPO# HacTynne-
HMe yC/I0BUSI NPEeAcCTaB/sSeT MHTepec, CBOUMU [eViCTBUSIMU NpensiT-
CTBYeT HacCTYnJIeHuiO YCJ/IOBUSI, TO YCJIOBUE CHYUTAeTCsl KakK 6bi
HacTynuBLUNM.

[Ipumep, npuBommMelil FOmmanom:

PaGbIHe 3aBeliaHa cBoOOA MPU YCIOBUM, €CJTM OHA POIMT TPOUX: OJHAKO Ha-
CIIEIHMK MPUHSUT Mepbl ut abortum faceret (D. 40. 7. 3. 16).

YcnoBue TOKHO ObITh Bo3MOXkHOe. Kitaccnyeckum nmprMepoM HEBO3MOXKHO-
o yclIoBHsI cunTanock: si digito caelum tetigeris — ecm ThI KOCHELIBLCH MaIbLEM
neba (Tait. 3. 98).

400. Hepo3voxHnoe yciioue. HeBo3MoXXHOe yCI0BME BJIEKIIO 32 COOOI Henei-
CTBUTEJIBHOCTD JIOTOBOPA: B OTHOIIEHUU 3aBelaHUs OOJIbIIMHCTBO IOPUCTOB CKIIO-
HSUTOCh K TOMY, YTOOBI TAKOE YCJIOBME CUATATH HEHATTMCAHHBIM.

YcnoBue, nanee, He JOJDKHO MPOTUBOPEYUTh 3aKOHY W JA0OpbIM HpaBaM. Kak
npumep [1aBnoM MpUBOAMTCS TOTOBOP OOpyYeHUs], B KOTOPOM OOYCJIOBJIEHA Hey-
CTOIKa Ha CJTydyaii, eclii OT BCTYIUIEHUS] B OpakK OTKAXXeTCs Ta WM Apyrasi CTOpPOHa.

Inhonestum visum est vinculo poenae matrimonia obstringi (D. 45. 1.
134. pr.). - Mokasanock HefOOGPONOPAAOYHBIM CBA3bIBaTL BpPaK y3amu
HEYCTOWKMN.



I'nasa 29
OBECITEYEHUE OBA3ATEJILCTB

§ 120. Llenun u cpeactBa o6ecnevyeHns 0693aTenbCTB

401. Llem obecnieyeHus 00s3aTeNIbCTB. B ciiyyae HEMCITOJIHEHUS TOJDKHUKOM
00s13aTeILCTBa OOpaIaeTcsl B3bICKaHWe Ha UMYIIECTBO TOJDKHMKA TIPU CONEHCTBU
rOCYIapCTBEHHBIX OpraHoB. OIHAKO KPEAUTOp MMEET CYIIECTBEHHBIN MHTEpec B
TOM, UTOOBI OBITh YBEPEHHBIM B MCHOJHEHUH 00513aTeIbCTBA, U B TOM, YTOOBI 00-
JIETYUTh ceOe YCTaHOBJICHNE YOBITKOB, Ha BO3MEIIEHIE KOTOPBIX OH MMeeT IIpaBo
B Cllydyae HEUCITOJIHEHUsI 00s13aTeIbcTBA, HAKOHEIl, KPeaIUTOp 3aMHTEpPecOBaH B
TOM, YTOOBI MOOYAUTH TOJDKHUKA K CBOEBPEMEHHOMY MCIOJTHEHUIO MO CTPaXOM
HEBBITOIHBIX /151 JO/DKHUKA ITOCSACTBUI B CTydae HEMCITOJIHEHUS I HeHale-
JKaIIero UCIIOJTHEHMST 00s13aTe IbCTBA.

402. Cpencta obecrieueHHsi. DTOI 1M CIAYXKaT pa3IWIHbIE CPeICcTBa, 00ec-
TMeYMBaloIIe UCIIOJIHEHUE 00sI3aTe/IbCTBA, & UMEHHO: 3aaTOK, HEyCTOlKa, Mopy-
YUTEJILCTBO, 3aJIOT.

§ 121. 3apaTtok (arra)

403. B K1accMYecKylo 310Xy 3aIaTOK MMeIT LIE/IbI0 MOATBEPANTD, MOIKPEITUTh
daxT 3axmoueHns gorosopa {arra confirmatoria). Do 6buTa NEHEXKHAsA CyMMa WU
LIEHHOCTh, HaIlpMMep, KOJbII0, KOTOPOE OTHA CTOPOHA, Yallle BCero TMOKYIaTesb,
VHOIJa HaHMMAaTe b, Bpydall APYTroii CTOPOHE B MOMEHT 3aK/IIOYEHUST JOTOBOPA.

Quod arrae nomine datur, argumentum est emptionis et venditionis con-
tractae ("an. 3. 139). - To, 4yTo faercs B Buae 3a4aTka, IBAseTCcs 4O-
KasaTesibCTBOM3aK/1I04€HHOro40roBOPaKymiv-rnpoOaaxuv.

D10 He 3HaumnT, Tvet [ait B apyrom mecre (D. 18. 1. 35), uro 6e3 maun 3amar-
Ka JIOrOBOp HE MMEET CUJIbI, HO 3a[aTOK JAAeTCsl It TOTO, YTOObl ObUTO HATJISITHOE
JIOKa3aTeJIbCTBO COCTOSIBLIErocsl OroBopa. 3aJaToK M caMoe Ha3BaHUE ero —
arra — OJIMDKHEBOCTOYHOTO MPOMCXOXIeHUS. YKazoM FOctuHuaHa ot 528 . moa-
yepKuBaeTcs Apyrasi GyHKIMS 3anaTka — mtpadHasi, uMerolas Lejibio ToOyAUTh
JTOJIKHUKA UCTIOJIHUATH 00513aTeIbCTBO (Tak HaszbIBaeMasl arra poenalis), a MMEHHO:
TOKyTIaTe b, OTKA3bIBAIOIITUICS UCTIOJTHUTD JIOTOBOP, TEPSIET 331aTOK, a MPOAaBell,
OTKAa3bIBAIOIIUICS UCIIOJHUTH JOTOBOP, 00s13aH BO3BPATUTh 3alaTOK B JBOMHOM
pasmepe (C. 4. 2. 1. 17; L. 3. 23. pr.); BrpoueM, KOcTHHMAH B JaHHOM ciTydJae Clie-



foBaJ 3a mueHueM ropricta LlepBumust Cueosnbl (D. 18. 3. 6. pr.). CTopoHbI MOryT
JIOTOBOPUTBCSI, YTOOBI OTBETCTBEHHOCT JIMLIA, OTCTYIIAIOLIENO OT JOTOBOpa, UCYEp-
MbIBAJIaCh pa3MepOM, PaBHBIM CyMMe 3aaTka. B TakoM cirydae TOBOPSIT O 3a1aTtke,
UrparolieM pojib OTCTYITHOro — arra poenitentialis. Ecou ke crenka pa3suBaiach
HOPMAJIBHO U JIOTOBOP MCIOJIHSUICS CTOPOHAMM, TO CyMMa 3a[aTKa 3aunCiisiiach B
CYeT MPUYUTAIOLIETOCs IUIATEXA.

§ 122. Heycroiika (stipulatio poenae)

404. Heycrolikoit Ha3bIBaeTCsl IPUHUMAaEMOe Ha ce0sl TOJDKHUKOM 00sI3aTelTb-
CTBO YILIATUTDb OMPEEICHHYI0 CYMMY B CIydae HEUCIIOJHEHUS WIM HeHajjlexa-
1LIET0 UCIIOJHEeHUs o0s3aTeibcTBa. Heycroiika 3akimouanack B (hopMe CTUIYJISI-
LUM:

Pamphilium dari spondes? Si non dederis, centum dare
spondes?-06s3yelubcanvaarbpaballamepuna? Hacnyya, ecinHe
Jallbero, 06s3yelubcsanaaTtbcrTo?

[Mo-BunrMoMy, KaKmblii M3 IBYX BOIPOCOB COITPOBOXKIAJICSI OTBETOM: SPON-
deo — 00s3y10ch. TakuM 00pa3oM, Mbl UMEEM OCHOBHYIO CTUITYJISILIMIO: 1aTh [1am-
(una, moaKperieHHy0 J0OABOYHO CTUITYJISILIUEH, U3JIOKEHHOM B BUIIE YCJIOBHO-
TO 00$13aTEJILCTBA U COCTOSIIIEH B HEYCTOMKE Ha CIIyyail HEMCIIOJHEHMUSI.

Bornee cxkarast ¢popMysia cBoaUIaCh K OOHOMN YCIOBHOM CTUMYJISILINN:

Si Pamphilum non dederis, centum dari spondes? (D. 45. 1. 115. 2). - Ec-
mHe galub paba lNameuna, 0653yeLbcsanmaaTts CTo?

Ecmm ocHOBHOE 006513aTeNbCTBO HEAECWCTBUTEIIBHO, KaK MPOTUBOpeYalee 106-
pbIM HpaBaM, TO U YCJIOBHUE O HEYCTOMKE HENEUCTBUTEILHO.

Hanpumep, kak Mbl BUIENIH, HEIb3s1 OOyCIOBUTh HEYCTOMKY Ha CITydail HEB-
CTYIUIEHHUS B Opak C JaHHBIM JIMLIOM; HEAEUCTBUTENILHO YCIIOBUE O HEYCTOMKE Clle-
JYIOILIETO CONEPXKAHUSL:

Si heredem me non feceris, tantum dare spondes? [haec stipulatio]
inutilis est, quia contra bonos mores est (D. 45. 1. 61). - Ha cayyaii ec-
JINTBIMEHSIHE HA3HAYULLIb HACIeAHVNKOM, 00S13yeLLIbCAINyriaTuTb
CTO/IbKO-TO? [Takas cTunyasaums ] HeAeViCTBUTEIbHA, KaK MpoOTUB-
Has 06PbIM HpaBam.

Ho 6bUTM JOTOBOPBI, KOTOPhIE JOOPHIM HpaBaM He MPOTUBOPEYMIIN, HO BCE Xe
PMMCKUM TIpaBOM He MPU3HABaIMCh. Peub MAET O JOTOBOpaxX B IMOJIb3Y TPEThHMX
JIML: OHU HE TPU3HABAIINCh B CWJIy CTApMHHOTIO TIpaBWJja: alteri stipulari nemo
potest (D. 45. 1. 38. 17). D10 NpaBuIo B CBOIO OYEPEH KOPEHWIOCH B CTPOIOM MH-
JMUBUIYyaTM3Me PUMCKOIO IpaBa, KOTOPOE BBICTABIISIO TpeOOBaHME:

Ut unusquisque sibi adquirat quod sua interest; ut alii detur, nihil inter-
estmea(D. 45. 1. 38. 17). - [lycTb kKaxabivi npmnobpeTaeT asisi ceobsi To,



B YeM UMEHHO OH UMEET UHTEPEC; MHE AeJia HET A0 TOro, 4To0kl
Apyromy 6bis10 AaHo.

Ho notpeGHOCTM 000OpOTa ObUIM CWJIbHEE 3TOr0 KOHCEpBaTM3Ma. YIIbIIMaH,
NpuBens 3TH ci1oBa, nobdasisieT: «Plane si velim hoc facere...» (« A Bce e, ecu 4
XO4y 3TO cliesIaThb?»).

Mpbl BUIMM 37€Ch, KaK KM3Hb BCTYIAeT B CTOJIKHOBEHWE CO CTapoil HOPMOIA.
HOpucr npuxoouT Ha TMOMOIIL COBETOM: poenam stipulari conveniet — HyxHO
CKPEIUThb 00513aTeIbCTBO HEYCTONKOM. TakuM o0pa3oM HeycTolika romoraia 3a-
KpPEeTUTb JJOTOBOP, KOTOPbI caM To cebe He TOIb30BaJICs 3aIlUTOI.

PumMckue 1oprcThl cTaBmiM cebe BOIPOC B OTHOIIIEHWM HEYCTOMKM Ha CITydait
HEUCTIONHEeHUS 00s13aTesIbcTBa O Tiepenaue paba. [TommexxuT v B3bICKaHUIO —

et homo et pecunia aut homo aut pecunia (D. 45. 1. 115.2.). - 1 pab v He-
YCTOViKa B IEHEXHOW CYMME, NI XKE: NI pab, Niav HEYCToviKa.

JpyrvmMu cioBamMu: B3bICKUBAETCS JIM HEYCTOMKA KyMYJISITUBHO (COBOKYITHO) C
OCHOBHBIM TpeOOBaHMEM W XK€ KyMyJISILUs He JomycKaeTcsl. Pumckue roprcTs
CKJIOHSUTMCh KO BTOPOI TOUKE 3pEHUS, JIOMyCcKasi KyMYJISIUIO B BUIE UCKITIOUEHUS
B 3aBUCMMOCTU OT HaMepeHHs CTOopoH (cum id actum est ut...) WM OT pegakuuu
YCJIOBMS O HEYCTOMKe (si ita cautum est). DT0 MOXHO MOATBEPAUTH TPUMEPOM O -
HOTO U3 HanboJjiee paHHMX CITy4aeB MPUMEHEHUST HEYCTONKM, KOTOPBI OTHOCUTCS
KO BpeMeHaM pecnyOJIMKaHCKOro toprcTta AneHa Bapa: nBa yuutens coctaBuIn
TOBapUIIECTBO 110 OOYYEHUIO A3BIKOBENEHMIO — ut grammaticam docerent — ¢
TeM, YTOOBI 3apabOTKH JETUTh TOTI0IaM, YCTAHOBUB MPU 3TOM HEYCTOWKY B 20 ThI-
Cs14 3a HapylleHUe J0roBopa.

IOpuct cuutaer:

Non utriusque rei promissorem obligari ut ea claret faceret et, si non
fecisset, poenam sufferret (D. 17. 2. 71. pr.). -ZJo/xHUK He 06s13aH K TO-
MY v APYromMy, a UMEHHO: Y K UICTIOJTHEHWIO, Y K YI11aTe HeYCTOMKM 3a
HeuncrnosHeHue.

B 3aBucrmocTi oT (hOpMYJIMPOBKU J0roBOpa TPeOOBAHUE TPEIBSIBISCTCS I~
60 MO TOTOBOPY TOBApHUIIECTBA (YOBITKM OT HEMCIIOJTHEHUST), JIMOO 1O YCIOBUIO O
HEYCTOMKE, IOCKOJIBKY 3TUM YCJIOBUEM HOBUPYETCS U IOMIOLIAETCSI OCHOBHOE
00513aTeJILCTBO 110 UCITOJHEHMIO.

§ 123. NopyuntenbcTBO

405. CyliecTBeHHbIM BUIOM OOECIIeYeHUsT 00SI3aTeIbCTB CIIYXKWIO MOpY4YM-
TeNbCTBO. [1OpyUYMTENIHCTBO OCYILIECTBISIOCh TIyTEM CTUIYJISILMW, TTO3TOMY OHO
M3J1araeTcs B CBSI3U C JIOTOBOPOM CTUMYJISIUUM (I1. 445).



§ 124. 3anor'

406. Ilonsrue 3amora. EnuHoro tTepMuHa sl 0003HAUEHMS 3a0ra PUMCKOE
MIPaBO HE 3HACT; Ha Pa3HbIX CTAMAMSIX Pa3BUTHS 3a10T MMEHOBAICS pa3nuyHo. 06-
11ee y 3a70ra Ha pa3HbIX CTAAUSX COCTOUT B TOM, UTO OH JaeT KPEAUTOPY BEIIHOE
obecreveHue ero TpeooBaHMsI.

Contrahitur hypotheca per pactum conventum, cum quis paciscatur, ut
res eius propter aliquam obligationem sint hypothecae nomine oblig-
atae (D. 20. 1.4).- 3anor coBepLuaetcsi nyTem cornalleHus, korga
KTO-/1nb6040roBapmnBaeTCcs, 4To0bleroBeLLbObliacBsi3aHa3asorom
BobecreYeHneKkakoro-mboobsi3aTesibCTaa.

Takum 00pa3oM B OCHOBaHMM 3alora JIEXUT OTBETCTBEHHOCTh JOMKHUKA TI0
00513aTeIbCTBY; 3Ta OTBETCTBEHHOCTD (obligatio) cKperuisieTcs: BeIHbIM obecreye-
HUEM, «OTBETCTBEHHOCTbIO BelllM» — res obligata.

407. Ouoymmsa. B HayambHOM Mepuofe 3aMora MHTEPEChl KpeauTopa MIrparoT
npeo0IafaroIyo pojib. JOMKHUK B LEIsIX 3a10Ta MepeaaeT Mo MaHIUMaluy 3a-
KJIaJbIBaEMOE MMEHME B COOCTBEHHOCTD 3aJI0TOBOMY KPEIUTOPY; MPU 3TOM MEXITY
CTOPOHAMH 3aKJTI0YaeTCs TOTIOTHUTETbHOE COTIAIIEHHUE, TT0 KOTOPOMY 3aJI0TOBBIIT
KpeauTop 00513aH B CJIyyae CBOeBpeMEeHHOU YIUIaThl 10J1ra BO3BPATUTh 3aI0XEH-
HOE UMEHUE JOJKHHUKY.

[NepenaBast 3aKambIBaeMyI0 BEIb B COOCTBEHHOCTb KPEAUTOPY, TOJKHUK Mpe-
JIOCTaBJIsSIET KpeauTopy OOJbIie MPaB, YeM 3TO TpeOYeTcs 10 3aI0ry; JOKHUK Ta-
KuUM 00pa3oM oka3biBaeT noBepue (fides) kpeauTopy, oxumasi, 4To B cyyae CBOe-
BPEMEHHOI YILIaThl 10JIra, MpeaMeT 3amora OyaeT eMy Bo3BpaiieH. Bor mouemy
STOT BUI 3aJ10Ta HOCUT Ha3BaHWe QMAYLINHM, a caMasl CIeIKa OTHOCHTCS K paspsmy
(buIyIMApHBIX, T. €. TOBEPUTEIbHBIX.

CoxpaHuncs TeKCT (PUAYLMAPHOTO 3a/0Ta, OTHOCSIIETocs K Oonee Mo3mHei
snoxe — I-II Beky Harueit apsl. JomkHukoM siBasietcst HeKTo JI. basgH, Kpexurto-
pom JI. Tunmit B mutte ero pada lama, mpeamMer 3anora — uMeHue basHa. Ilepena-
€M JIOKYMEHT B COKpalIeHHOM BHJIE:

Dama L. Titji servus fundum Baianum nummo uno et hominem Midam
nummo uno fidi fiduciae causa mancipio accepit ab Baiano libripente
antestato. Pactum conventum factum est uti quam pecuniam L. Titius
Baiano dedit is fundus ea que mangcipia fiducia essent, donec ea omnis
pecunia soluta esset. Si pecunia sua die soluta non esset, turn eum fun-
dum eaque mancipia L. Titius venderet (Cirard, Textes, 827; Bruns,
Fontes, 1, 334). -Lama, pa6 JI. Tuuus, nony4un ot basiHa no maHumna-
unnuayumapHo [AoBepuTesibHO]3a 0AHYMOHETYuMeHne basHan3a
oAHy MoHeTy paba Mudaca B npuCcyTCTBUM BECOBLUMKA U CBUAETE-
nei. NMpuatom6bli1040roBOPEHO, 4TOOLISTO UMEHUE NPAab CITYXNIN

Kak 66110 yka3aHo Bbille (N. 216), 3an0r OTHOCUTCS K YMCNY NMpaB Ha 4yXxue Bewy. TeM He
MeHee Mbl M3naraem 3anor B COCTaBe 00s3aTenbCTBEHHOro npasa, Tak Kak 3anor CryXuTt
npexae Bcero uensm obecneyeHns 06s3aTenscTea.



3asi0rom B obecrnieyeHne AeHer KoTopble Tuuwni fan B3ariMmbl basHy,
Brpeab A0 MNoJIHON OnaThi3TUXAEHEr. Bcriydae HennarexaneHers
cpok, Tuuwii Bnpase npoaaTtb 3T0 UMeHue u paba.

B atom TekcTe noBepue — fides MaeT HaCTOIBKO HajieKO, YTO JaXe He YITOMU-
HaeTcss 00 00S3aHHOCTH 3aJIOTOBOTO KPEIUTOPa BO3BPATUTD 3aJIOKEHHOE MMEHUE
Trocyie TorydeHust noyra. Yem e ObUT TapaHTUPOBAH JODKHUK B TOM, YTO TIO OTI-
J1ate AoJra, OH ACHCTBUTEIBHO, MOIYYUT 3aJIor 00paTHO? COBEPILEHHO MOHSTHO,
YTO HEIOCTATOYHO OJHOM MPECIOBYTON puMCcKoii yecTHocTH, fides Romana, koro-
pyto Tak pacxpanmuBaer ITomuowuii (VI, 56), MpOTUBOMOCTABSS ¢e AeJI0BOI HeHa-
JIEXXHOCTU TPEeKOB. [loKHUKY, 0OMaHyTOMY B CBOEM IOBEPUU, TIPETOP AaBal actio
fiduciae Ha cimyyait —

si quid dolo malo domini captus fraudatusque actor est. Videtur autem
dolo facere dominus, qui cum haberet restituendi facultatem, non vult
restituere (D. 15. 1. 36). - ecsm 4omkHMK Obla onyTaH U 06MaHyT o
3/10MYYMbICITYKPEANTOPA; 0OMaHHO MOCTYrNaeT TOTKPEeANTOP, KO-
TOPbIM, UMESIBO3MOXHOCTbLBEPHYTHL3aJ10I, HEBO3BPALLAETErO.

Ora hopMyIMPOBKa BOCXOIUT KO BpeMeHaM LluiiepoHa, Korma, Kak Mbl 3HaeM,
CKJIa/IbIBAJIaCh TPAXKIaHCKO-TIPaBOBas 3allluTa OT oOMaHa:

Ne propter te fidemve tuam captus fraudatusve sim (Cicero, De officiis,
. 47. 70). - YT06bI 13-3a TEOS 1 TBOEV «4€CTHOCTU» 51 HE 0Ka3aJicsl
OnyTaHHbIM 1 OOMaHYTbIM.

3aJIOTOBBIN KPEAUTOP, MPOTHUB KOTOPOTO OBLJIO BHIHECEHO PEIlIeHME T10 UCKY O
dbunyLun, noaseprajics oecyecTuro (MHGaMUM), MOCKOJbKY OH HapyIIWI BKIIO-
YeHHOE IIPETOPOM B MCKOBYIO (hopMyJly TpeOOBaHME «ICHCTBOBATbH KaK BOIUTCS
MeEXIy MOPIOYHBIMU JIOIEMU 1 6e3 obMaHa» (cp. Cicero, De officiis, TI1. 15.61).

3ajor B hopMe (GUAYLIMK IIPOIODKAI CYIIIECTBOBATh M B KIIACCHUYECKYIO 3ITOXY
Hapsiiy ¢ apyrumu opMamu: pignus, hypotheca.

408. ITaruyc. [Tpu sTOM BUE 3a10ra JOJDKHMK TI€peaaBal KPEAUTOpy B 00ec-
redyeHye T0jIra Belllb, HO He B COOCTBEHHOCTb, KaK MpH (GUAYLIUK, a BO BlIafeHuE.

Pignus manente proprietate debitor is solam possessionem transfert ad
creditorem (D. 13. 7. 35. 1). - lpwu 3as10re Tuna «nurHyc» co6CTBEH-
HOCTb OCTaeTCs y I0JIKHVKA W TO/IbKO B/I8AEHNE NEPEHOCUTCS Ha
KpeauTopa.

Dra dopMa 3aora GoJbliie COOTBETCTBYET MHTEpecaM pasBuBarolerocss B Pu-
Me 000poTa M B MEHbIIICH CTEeNeH! 3aKabassieT NOJDKHUKA, yeM duayivs. OqpHako
KOIJa peub UIET O 3aI0re 3eMEJLHOI0 yJacTKa, TO M IIPU Pignus JODKHUK, MeJ-
KUl 3eMiiefiesiell, JIMILIAeTCsl BO3MOXHOCTH CUIETh Ha 3eMle U 00pabaThIBaTh €e.
B cuny storo, Kak npu (pumyLyy, Tak U Ipy pignus, He TOJIBKO CEJIbCKUIA XO3SIMH
OKa3bIBAETCS BBIOPOIIIEHHBIM 3a OOPT, HO M HAHOCUTCS yIlepO HAPOIHOMY XO3sIii-



CTBY B LIeJIOM. BmecTe ¢ TeM OKHMK JIMILIAETCS] SKOHOMUYECKON BO3MOXKHOCTH
MOKPBITh CBOI JOJT, a 3TO U HE COOTBETCTBYET UHTepecaM Kpeautopa. 2Ku3Hb u
BCJIENI 32 HEM M IOPYICTHI BBIPAOOTAI KOPPEKTUB; BBIIIE IIUTUPOBAHHBIN OTPHIBOK
3aKaHYMBAETCSI TaK:

Potest tamen et precario et pro conducto debitor re sua uti. - OaHako
JOIKHUKMOXETM0J/Ib30BaThCSI CBOE BELLIbIO BKAYECTBE apeHaaTo-
pa v BPeMEHHO, 110 MUIIOCTU KPpeaNTopa [IPeKapHO].

M Bce Xe 3TO CpencTBO HE pa3peliaio MPOTUBOPEYMS] MHTEPECOB 00EUX CTO-
pon: delicatus debitor — «1enMKaTHOrO» JOKHMKA, TECHUMOTO HYXIIOM, C OIHOM
CTOPOHBI, U onerosus creditor («TSHKeTIOBECHOTO» KPeIuTopa) — C APYroil CTOPOHbI
(D. 13.7.25).

409. Unoreka. [lanbHeHIIMIA 1Iar B pa3BUTUM TTO3EMEIBHOTO 3aJI0TOBOTO Kpe-
JIUTa COCTaBWJI MHCTUTYT, CJIOXUBILUICS B PrMe, Kak MoJjaraioor, Mo BIUSHUEM
BoctouHoro TipaBa (I'perust u Eruner) u HocuBLIMi Tpedyeckoe HaMEHOBaHUE
UTIOTEKHU.

Proprie pignus dicimus quod ad creditorem transit, hypothecam, cum non
transit nec possessio ad creditorem (D. 13. 7. 9. 2). - O «mrHyc» B co6-
CTBEHHOMCMbICJ1Ie MbIrOBOPUVM, KOraaBelLlubriepexoanTKKpeanuTopy,
0bunoTeke, KorAanaxe BAafeHNe HenepexoanTKKpeanTopy.

BocrouHoe mpaBo Haiwio B PrMe MOArOTOBICHHYIO MOYBY, ITOCKOJIBKY B PUM-
CKMX apeHIHBIX JOrOBOPAaX M3aBHA YCTAHOBMJIMCH OTHOIIICHUS, GJIM3KO HATTOMU-
HaIOIIKEe UTIOTEKY.

Karon Crapmmii (oxojo 200 10 H. 3.) B CBOEM PYKOBOICTBE IO CEJTLCKOMY XO-
3SIICTBY COBETYET TIPU cllaye B apeHIy MACJIMYHBIX CalloB BKJIIOYATh B TOTOBOP Ta-
KO ITyHKT:

Donicum [donec] solutum erit, quae in fundo inlata erunt, pignori sunto
(Cato, Deagricult., 146.5). - NokaHaemHasinnataHe 6ygeTyniadeHa,
WHBEHTapb, BBEAEHHbIV [apeHAaTOPOM]HayH4acTOK, MyCTbCIAYXUT
3as0rom.

Takum 06pa3oM 00sI3aTeNILCTBO apeHIaTopa BHECTH ILIaTy 0OeCIIieYrBaeTCs 3a-
JIOTOM. DTOT 3aJIOT OCTaeTCsl BO BIIAlEHUN TOJDKHUKA.
Ho obGecrieueHrie cHaOXXeHO SHEPTUYHOM CAaHKIIUETH:

Ne quid eorum de fundo deportato. Si quid deportaverit, domini esto
(Cato, ibidem). - lHBeHTapb He AOKEH BbIBO3UTLCS C y4acTka; B
CJlyyae BbIBO3aMHBEHTapb CTaAHOBUTCS COOCTBEHHOCTLIOXO35IMHA
y4Jacrka.



Eiue B I B. H.3. ripu JIabeoHe —

cum colono convenit, ut invecta importata pignori essent, donec merces
soluta esset (D. 20. 6. 14). - gorosapusanuce c apeHgaTopom, 4TO6bBI
3aBe3eHHbIVi UHBeHTapb CYNTAJICS 3aJ10rom Bripeab [0 ynaatsl Haem-
HOM nnarsbl.

Takoii IyHKT J0roBopa ObUT HACTOJIHLKO OOLIMHBIM IIpH caade B apeHay (locavi
fundum et ut adsolet conveni — s cgan B apeHIy y4acToK, U, KaK BOAWUTCH, IOTO-
BOPWJICS), YTO OH CTaJl TOIpa3yMeBaThCsl caM COOOM MM, KaK BBIpaKaloTCsl I0pHU-
CThl, OH MpeBpaTWics B naturalia negotii.

410. Interdictum Salvianum. B ciyyae Heymiarhl 1o JOroBopy apeHIabl B CPOK
MPETOp MyTeM MHTEPIUKTA JaBajl COOCTBEHHUKY 3eMEJIbHOIO Y4acTKa MPaBo B3SITh
WHBEHTaph B cBoe BianeHue ([ait. 4. 147).

DTOT UHTEPAUKT HOCWII Ha3BaHue interdictum Salvianum o uMeHU HeU3BeCT-
Horo HaM Tipetopa CajibBUsI 3MOXM KOHIIa pecryoniku. Hamo ydects, 4To Tion
«BBE3CHHBIM M BHECEHHBIM» MHBEHTApEM TTOHUMAJTUCh B COOTBETCTBMHU C XapaKTe-
poM a1oxu Takxke v padel. KOnuaH roBoput 06 apeHaaTope, KOTOpbIid —

anciilam in fundo pignoris nomine induxit (D. 43. 33. 1.pr.). - BBen Ha
apeHayeMblIli y4acTOK B BUAe 3as10ra pabbiHio.

LutrpoBaHHbIil TUTYN [lMrect TOBOPUT O Belllax, KOTOpbIE apeHIaTop BHeC
(intulerit, fr. 1. 1), BBen (induxerit, fr. 1. 2) u 3aBe3 (invecta, fi. 2); Takum 00pa3omM,
HaxXOMSIIMIACS B 3aJI0T€ MHBEHTapb HOCWJI Ha3BaHUE, COCTOSIIIIEE U3 TPEX KOHKPET-
HBIX IIpM3HAKOB: illata, invecta, inducta wm inducta, invecta, importata (D. 20. 1.
32) BMECTO €IMHOTO HApPOXKIAIOIIETOCS TTOHSTUSI «<MHBEHTAPb.

411. Actio Serviana. Ec/im MHBeHTaph OKa3bIBAICS B PyKax TPETHETO JIMIIA, TO
TPeTop JaBal COOCTBEHHUKY yyacTKa (3aI0OTOBOMY KPEAUTOPY) UCK 00 MCTpeOoBa-
HUY MHBEHTapsl — actio Serviana. OcraBagoch caeaaTh NOCAeIHUI I1ar, a MMEHHO,
IIaTh 3aJI0TOBOMY KpEIUTOPY MpaBO UCTPeOOBaTh 000 3a10r — HE TOJIBKO MHBEH-
Tapb U HE TOJBKO B 0OECrieYeHUe apeH/Ibl, — €CJIM 3TOT 3JIO0T BbIObUT U3 BIAJCHUS
3JI0rOBOTO KPEIUTOpa WK JOLKHUKA. DTO M ObUIO CAENAHO MPETOPOM, KOTOPBIM
MPeAOCTaBUI 3aJI0TOBOMY KPEIUTOPY UCK JIJIS1 UCTPEOOBAHUS 3aJI0KEHHOW BELU U3
YyKOro HE3aKOHHOTO BJIaieHUsI. DTOT MCK ObUI IMOCTPOEH IO aHAJIOTMM C actio
Serviana 1 Ha3bIBaJIcsl actio quasi Serviana uiam e actio pigneraticia in rem i
actio hypothecaria; NCTOUHMKYM Ha3bIBAIOT 3TOT MCK TaKXKe BUHAMKAIIMEH 3anora
(D. 20. 1. 16.3).

412. TeHneHIms K OTOXKIECTBRIEHHIO MIIOTEKM U NMATHYC. B KonndukaimoHHO
pabote, BbimonHeHHOW Tpu lOctuHmane, cioBo fiducia BbITECHEHO CIOBOM
pignus; B CBOIO Ouepelb 3TO IOC/IEAHEee HEePEeaKo OTOXAeCTBIsieTcs ¢ hypotheca,
TaK 4TO JEJIO TOXOIMT 10 YTBEPKICHMS:

Inter pignus et hypothecam tantum nominis sonus differt (D. 20. 1. 5. 1).
- Me)K,qy nUrHyc un nnoTekon pa3Hula cBOAUNTCS TOJIbKO K TOMY, 4TO
UNX Ha3BaHUs1 3By4art rno pa3HomMy.



Takum o6pa3oM, CJIOBO pignus mepectaso 0003HAYaTh TOJILKO 3aJI0T € TTePeHO-
COM TIpaBa BJIANCHUsT Ha 3aJI0TOBOTO KpemuTopa. VICTOUHMKM 4acTo TOBOPSIT O
pignus B IBYX CMBICJIax; C OMHOM CTOPOHBI, pignus datum, 3akiam, TepenaHHbIIn
KPEIMTOpYy BO BIaleHue, M, C APYroii cTOpoHbI, pignus obligatum, pignus nuda
conventione contractum, etsi non traditum — 3ayor 6e3 repenaun 3aJI0XXEHHOM Be-
m kpenutopy (D. 13. 7. 1. pr.).

B nasbHelieM mznaratorcst ipaBuiia Kak o pignus, Tak U 00 UTOTEKe.

MCTOYHUKM COBEPIIEHHO SICHO TOBOPSIT O BEIIHOM XapaKTepe 3aJiora:

(1) Pignoris persecutio in rem parit actionem creditori (D. 20. 1. 17). = (1)
UctpeboBaHne3anoranaeTkpeanTopyBeLLHbINCK.

(2) Pignoris vel hypothecae persecutio in rem est (C. 8. 13. 18). - (2) Uc-
TpeboBaHwe3akaaaanin3anoraHoCUTBELLHO-PaBoBoMxapakTep.

HpI/I MOCJIEIOBATEIBHOM 3aJ7I0T€ OJHOW M TOM € BEIM HECKOJIbKUM JIMLIAM
JEHCTBOBAJIO TIpaBUJIO UITOTCYHOIO CTapIIMHCTBA:

Prior tempore potior iure (C. 8.17. 3). - K70 paHbLue N0 BpeMeEHU, TOT
CuWJibHee Bripase.

Pumckoe unoteyHoe MmpaBo He YCTAaHABIUBAIO PETUCTPALIMM UMOTEK B KAKOM-
JMOO0 TOCYAAPCTBEHHOM OpraHe, BCJIEACTBUE YETO MITOTEUHBIA KPEAUTOP HE 3HAT,
SBJIIETCS JIM OH TIEPBBIM 3IOTOBBIM KPEIUTOPOM WIM UMEETCA APYIOH, a, MOXET
OBITh, U ellle ONUH, CTapIlMii IO BpEMEHU U 0oJiee CUIIbHBIN IO TIpaBy.

Ut effugiant periculum, quod solent pati qui saepius easdem res oblig-
ant, praedicere solent alii nulli rem obligatam esse quam forte Lucio
Titio (D. 20. 1. 15.2). - YT06bI n36€XaTb 0NIACHOCTU, KOTOPYIO MPU-
Xo4anTces TeprietTb, Korga o4HO U TO XXKe MMYLLIeCTBO 3aksiaablBaeT-
Cs1 HECKOJIbKO pas, 006bIKHOBEHHO oroeapuBaroT, 4TO Belllb HUKOMY
APYroMyHe 3a710XXeHa, KPOME Kak, ckaxem, Jiioumio Tuumio.

Ecmm no/mKkHUK 3aKki1anbiBai Belllb OMHOBPEMEHHO IBYM KpEeIUTOpaM, TO, Oymy-
Yy COMMAAPHBIMU KPEAUTOPaMM, OHM MOIJIM KaXKIblii OCYILECTBJISAThH actio quasi
Serviana 06 ucTpeOOBaHUH 3ajl0ra U3 Yy>KOro He3aKOHHOTI'O BJIaJIeHUs], HO, B CITy-
Yae cropa 000MX KPeAUTOPOB MEXITy CO0O0i, NeCTBOBAIO M3TI00JICHHOE IOpHCTa-
MM NIPaBUJIO O TOM, 4to possidenti meliorem esse condicionem — mosoxeHue Bia-
netoriero gyyite (D. 20. 1. 10).

413. Armxpe3a. boke K BU3aHTHUIICKOI 31T0XE, B CBSI3W C SKOHOMWYECKM
YIIAIKOM ITO3eMEJIbHBIN KPEeAUT CTal 0ojiee 3aTpydHUTEIbHBIM. MBI YK€ BUAEIN
npy paccMoTpeHny datio in solutum, 4To MOKHUKM HepeaKO He ObUIM B COCTOSI-
HUY BO3BPATUTh 3aHSTHIC IEHBIW, W 3aKOHOAATEb MPUHYKIAT KPEeAUTOPOB OpaTh
B yIiaty 3emmo. He MeHbIe TpygHOCTel MepeXXuBaa JOKHUK C YIIAaTOM TMpo-
LIEHTOB. 3a HEMMEHNEM HaJIUYHbBIX J€HET TOJDKHUK OTAaBaI 3¢MIIIO BO BIaJcHUE U
B IIOJIb30BaHKE KPEAUTOPY C TEM, YTO IUIOMbI ITOCTYIIAIM B ITIOKPHITHE IIPOLICHTOB;



9TO HOCWJIO HAa3BaAHUEC «aHTUXPE3UC», YTO ITO-TPEYCCKU O3HAYACT «I10JIb30BAHUC...
BMECTO...», T. €. ITIOJIb3OBAHUEC TJIOAAMUN BMECTO ITPOLICHTOB.

Si antichresis facta sit (fundi aut aedium)... in usuras fructus percipiat aut
locando aut ipse percipiendo habitandoque. (D. 20. 1. 11. 1). - B ciyyae
3as10ra3eMannanLoMarno aHTUXPe3e, KPeamnTop BMECTOMNPOLEHTOB
cobupaetnnoabiaubo nytemcaaunBapeHay, imbonyTeMHenocpes-
CcTBEeHHOro cbopa nioaos, Wi rMpoxmeasi B JOMe.

414. TTpoaaxa 3aioxkeHHoit Beimm. OCHOBHOE TIPaBo, MPpUHAIJIEXAaIlee Kpear-
TOpY B CJTydae HETONYYeHHsI OT MOJDKHUKA YIOBJIETBOPEHUST B CPOK, COCTOUT B pe-
amm3armu (Tipomaxe) 3ajmoxkeHHoU Bemm — ius distrahendi. CHadama 310 mpaBo
00YCJIOBIUBAJIOCH COMIAIIIEHNEM CTOPOH, a 3aTeM TaKoe YCJIOBUE CTajlo HACTOJIbKO
YacCThIM, YTO CTAJIO TIOIPA3yMeBaThCsI CaMO COOONA.

Etsi non convenerit de distrahendo pignore, hoc tamen iure utimur, ut
liceat distrahere, si modo non convenit, ne liceat (D. 13. 7. 4; cp. lNan. 2.
64). -Xomsi uHe 6b1/10 J0rOBOPEHHOCTM O NPOAAXE 3a/I0XKEHHOM BELLU,
0Z1HAKO Mbl MPUMEHSIEM TaKOe PaBo, YTO pa3peLLaeTcs npoaaxasa-
JIOXEHHOV BeLLM, eC/iv rnpoTUBHOE He Oblsi0 OrOBOPEHO CTOPOHAMM.

Ho ecim make 1o 1OroBopy KpeauTop ObUT JIMILIEH TpaBa MpodaXy 3aj1ora, TO
BCe-TaKM I10CJIe TPEXKPATHOTO TPEAYyIPEeXAeHus Takasl TipoAaxa foryckanack. Ec-
JIM TIpU peaju3aliviu 3ajiora noiydaercs uaauiinek (superfluum, hyperocha), To kpe-
JUTOP 00s13aH BO3BPATUTH 3TOT M3JHIIEK TOIKHUKY (D. 13. 7. 42); ecrm ke, Hao60-
POT, JIeHeT, BBIPYYEeHHBIX OT TPONAXXW 3aJloTa, He XBaTaeT IS TIOKPHITHS OJITa, TO
HenocTatolee (residuum) B3BICKMBAETCS C TIPOYETO UMYIIECTBA JOJKHUKA.

Pomponius ita scripsit: quod in pignoribus dandis adici solet, ut quo
minus pignus venisset, reliquum debitor redderet, supervacuum est,
quia ipso iure ita se res habet etiam non adiecto eo (D. 20. 5. 8. 1). - [Tom-
MOHWI Nmucas Tak: npuv yCTaHOBJIEHUM 3asiora NMpUHSITO 400aBIsSITh,
yTO ecsm 3asor byaeT peann3oBaH 3a CYMMY MEHbLLYIO, YeM AO0JIr, TO
3710 4obaBeHne COBEPLLEHHO JINLLIHEE, TOTOMY YTO Takoe rocies-
CTBME HacTyrnaeT camo cobovi, xoTsi 6kl ycsioBme 06 3TOM 1 He Obi-
J10 106aB/IEHO.

o ocyiiecTsieHusl NMpogaXu 3ajora KpeauTop o0si3aH TPOEKPAaTHO Ipery-
TpeXaaTh NOJDKHUKA O HEOOXOIMMOCTU BBIKYIIA 3aJora BO U30eXkaHKe ero mpoja-
xu — creditor ter ante denuntiare debitori suo debet, ut pignus luat, ne a se distra-
hatur (Pauli Sent., 2. 5. 1).

MHTepechl NOMKHUKA OrpaskIavCh ellie ¥ B TOM OTHOILEHUM, YTO KPEIUTOp He
BIIPaBe KYIUTh PealM3yeMblii MM 3aJI0T HM CaM HEIOCpeICTBeHHO (sibi), HU depes
nofcTaBHoe UL (sub imagine alterius personae, quam supposuerat) (C. 8. 27. 10. pr.).

Ecnu nomkHUK yrmauvBat JOJT, TO JJIS1 3alllUThl €r0 MHTEPECOB eMy Mpeo-
CTaBJIsIach actio pigneraticia in personam, 110 KOTOpoit OH MoT TpeOOBaTh OT Kpe-



JIMTOpa BO3BpAIICHUS 3a7I0XKEHHOI Bel. B CBOIO ouepenb KpeauTop Mor ImyTeM
actio pigneraticia contraria Tpe6oBaTh BO3MEILEHUSI HEOOXOAMMbIX 3aTpat, MPOU3-
BEACHHBIX Ha 3aJI0KEHHYIO BEIb; KPEIWUTOP MMEN TPAaBO YNEPXKAaTh 3aJI0KEHHYIO
Belllb BIPEb 10 BO3MEIIEHUST MPOU3BEIEHHbIX UM 3aTpar.

Si necessarias impensas fecerim in servum aut in fundum, quern pig-
noris causa acceperim, non tantum retentionem, sed etiam contrariam
pigneraticiam actionem habebo (D. 13. 7. 8. pr.). - Ecm s npon3Besn He-
0bxoanMble pacxoabl Ha paba niv Ha 3eMeJlbHbIA yHaCTOK, 0J1y4eH-
Hble MHOIO B 3aJ10or, TO 51 He TOJIbKO 6y,qy nMeTb paBo yaepxxaHus,
HO u actio pigneraticia contraria [BcTpeyHoe TpeboBaHue no 3asory].

415. Ocragiiennie 3a/I0:KeHHOM Bell 3a Kpemuropom. M Horma Kpenqurop BbIro-
BapuBas ceOe MPABO B CITy4ae HEYIUIaThl B CPOK OCMAGUMb 3AA0HCEHHYIO ellyb 3d CO-
oou. Taxoe ycioBue, B CUJTy KOTOPOT'O 3aJI0rofiaTesIb JIMIIAICs CBOE BEllM, Ha3bl-
Bajtoch lex commissoria. TeM e TEPMUHOM IIpY KYIUIE-TIPOAAXE 0003HAYAIOChH
yCJIOBUE, B CUJTy KOTOPOTO, B CJIydae HEyIUIaThl TTOKYITHOM 1LIEHBI B CPOK, JTOTOBOD
KYTUTU-TIPOJAXU TEPsUT cUiTy (cM. TI. 498).

B 3aj0oroBoM npaBe ycJOBUE O TOM, YTO 3aJIOT MOCTYMAET B MOJb3y KPeAuTopa
(T. e. lex commissoria) 0Ka3a0Ch YPE3BLIYANHO TSLKENbIM Il JOJDKHUKOB. B 326
T. H.3. OBbUT M3aH yKa3 o 3amnpelneHnu Takoro pona yciosus (C. 8. 34. 3). Eme no
M3OaHKSI 3TOTO yKa3a ObUT BBECH IMOPSIOK, 10 KOTOPOMY BMECTO aBTOMATUYECKO-
IO Tepexosia 3aJI0KeHHON Belli B COOCTBEHHOCTh KPEIMTOpA NPY HeyruiaTe AoJira
B CPOK ObUIO BBEAECHO MCXOATACTBOBAHUE Yepe3 KAHLICISIPUIO UMITepaTopa Tako-
ro poma Trepexoia. Impetratio dominii, T.e. XomaraiicTBo KpeauTopa o Tiepeade eMy
3aJI0KEHHOM Belll B COOCTBEHHOCTD, MpakTukoBayiock ¢ Hayasa Il Beka H.3., a MO-
keT ObiTh 1 panbiie (D. 13.7. 24. pr.; C. 8. 33. 2). [Ipu KOcTrHMaHe DOJDKHKKY 1a-
HO OBbUIO MPaBO B TEUEHUE IBYXTOAUMYHOIO CPOKA BHIKYITUTh UMEHUE, Mepelie/liee
TaKMUM 00pa3oM B coOcTBeHHOCTH KpeauTopa (C. 8. 33. 3-b); a0 MOTHBUpYETCS CO-
00paXeHsIMM MUJIOcepaus — pietatis intuitu. Ho Mbl yxe 3HaeM, 4uTo rpodeccruo-
HaJIbHbIE 3aMMOJIaBlbl — faeneratores — ObUIM 3aBaJIeHbI TIPEUIOXKEHUSIMU 36MJIU B
MOKPBITHE IEHEXHBIX 3aiiMOB M Mo3ToMy yKa3 FOcTrHMaHA OTHIONb He 1ieT Bpa3-
pe3 ¢ UX MHTepecaMu: B 3IIOXY [ITyOOKOTro KpHU3Kca Mo3eMeIbHOTO BJIaieHUH pietas
YIAYHO COYETAIACH LTSI POCTOBLIMYECKOro Kanurana ¢ lucrum (Beiroza).

CortocTaBsisi, C OIHOI CTOPOHbI, 3aJI0TOBYIO lex commissoria U oT4yacTH impe-
tratio dominii, KOTOpbIe Be/IM K TIEPEXOMy 3JIOKEHHOM BeIl B COOCTBEHHOCTh Kpe-
JMTOpa, U, C APYroli CTOPOHBI, conventio de pignore distrahendo, MbI TOJKHBI TpU-
3HaTh, YTO TIpoJaXa 3ajJora BMECTO OOpallleHusI ero B CBOIO IOJIb3Yy €CTh
3HAYUTEJILHBIN 11ar Briepe/l. YCIOBUE O peaiu3alivy 3aJI0ra, KOTOPOE MPeBPaTUIOCh
B MOJIYAIMBOE, TMOAPa3yMeBaeMoe, M3/arajioch BHavaie expressis verbis u GbLIO,
Kak ¥ npoyre (GopMyssipbl JOrOBOPOB, CO3MAHUEM PUMCKHUX IOPHCTOB, KOTOPBIC
MPU 3TOM PYKOBOIWJIMCH MHTEPECAMU 000pOTA U TIPOSIBIISUIA B 3TOM Jiejie TO yMe-
HUE OTEpPUPOBaTh MOHATHEM dequum et bonum, o KOTOPOM MbI TOBOPUIIH BBILLIE.

416. 3asor npasa TpeboBanua. PYMCKO€E NIPaBo 3HAJIO HE TOJILKO 3aJIOT' T. H. TE-
JIECHBIX Bellleid, HO TakKe W 3aJIor TpaB TpeboBaHUsI — pignus nominis. Tak Ha-
npuMep, ObUTM PacIIpOCTPaHEHbI COMIAIIEHUSI, 10 KOTOPBIM JIMILY, OKa3aBlLIeMy



KPEeIUT IOMOBJIAZIENbILY /I PEMOHTA JIOMa, JaBaloCh 3aJI0rOBOE IPAaBO Ha KBap-
TUPHYIO TUIATy, TIOIEXaIlryto B3HOCY OT XwiblioB (D. 20. 1. 20).

BBumy Toro, yto puMckue moxoaHble goMa (insulae), 3aceeHHblE OeIHOTOM,
4acTo TPEACTABISUIM COOOM MOTypa3pylleHHbIe TPYIIOObI, MPaBUTEILCTBO CTpe-
MUJIOCh TPUBJIEYb KPEAUT K JIeJTy PEMOHTA TOIOOHBIX 3MaHUIA, TIyTeM TPEeI0CTaB-
JIEHWSI TIPUBWJIETUI TAKOTO pofia LIeJIEBOMY KDPEIUTY.

Divus Marcus ita edixit: creditor qui ob restitutionem aedificiorum cre-
diderit, in pecunia, quae credita erit, privilegium exigendi habebit (D. 42.
5. 27. 1).- Yka3 Mapka ABpesisi rnacut: anLo, npeaocTaBmBLIEE Kpe-
ANT OJ1 BOCCTaHOBJIeHUS 3,anl/ll7], 6y,qu nMeTb rpuBuvJiervto rno
B3bICKGHWIO KPEANTOBAHHbIX VM JEHET.

417. 3anor saBku. ToproBibl MOTyYaTu KPEeauT MO 3a7I0T CBOMX CKJIAIOB U
MarasuHoB. Ml unrtaeM y Llepsumus Cuesonsl (konua 1l B. H. 5.):

Tabernam debitor pignori dedit... merces per tempora distraxit et alias in
tabernam intulit (D. 20. 1. 34. pr.). -ZJo/mkHuk gan B 3a70r 1aBKy C TO-
Bapom; B Te4eHue BpeMeH OH O4HW TOBapsbl ripoagasi, a apyrvue BHOBb
3aBea3.

IOpucr cumtaer, 4To B 3aJI0T€ COCTOMT TOBap, KOTOPBIA Ha KaxKIbIii JaHHBINA
MOMEHT HaxXOJMTCS B JJaBKe. DTOT BUIL 3aJI0ra B HACTOSIIIEE BPeMsI Ha3bIBaeTCs 3a-
JIOTOM TOBapa B 060poTe.

3HajI0 pMMCKOe TIPaBO TaKKe Tepe3ayilor — pignus pignoris, Koraa KpeauTop,
MOJIyYUB 3aJI0T, B CBOIO ouepeb nepe3axianbiBai ero (D. 13. 7. 40. 2).

PazpabotaH ObLT MHCTUTYT oOpallleHus B3bICKaHUsI Ha BeLU AODKHMKA (pig-
noris capio) 1 Ha ero TpeboBaHus K TpetbrM Juiiam (D. 42. 1. 15. 1).

418. HenocTaTku puMcKoii nmoreku. Y 3a BceM TeM pUMCKOE UTIOTeUHOE MTpa-
BO, Kak yXe ObUIO yKa3aHO Bblllie, ObLIO JajieKo He COBepileHHbIM. JlomycKancs
3aJIOT BCETo MMYIIECTBA KaK HAJIMYHOIO, TaK M Oymyiiero — obligavit quae habet
habiturusque esset (D. 49. 14. 28). Bputa mmpoko pacmpocTpaHeHa TeHepabHast
UIOTeKa, 0OpeMEeHsIIoIasl B CUTy 3aKOHa BCe MMYILECTBO JOJDKHMKA B obGecriede-
HU€ pa3IMYHbIX NPUBUIETUPOBaHHbBIX TpeboBaHMil. K TpeboBaHMsIM, obecrieueH-
HbIM T€HEPaTbHOI UIOTEKOM, OTHOCITCS: TpeboBaHUs (ricka 00 yruiaTe HaJoroB
(C. 4. 46. 1), TpeGoBaHMS >KEHBI TIOC/IE MPEKpAIEHsT OpaKa O BO3Bpare IPUIaHO-
ro (C. 5. 12. 30), reHepanbHast 3aKOHHasI UITOTEKA, JIEXKABILAs HA BCEM MMYIIIECTBE
OMNeKyHa WM MOIeyuTeis B obecreyeHrue TpeboBaH!ii K HUM CO CTOPOHBI MOI0-
TEYHBIX.

[MocTereHHO BBIPOC LIENbBIN PSII MTPUBUJIETUPOBAHHBIX TPEOOBAHUIA, TTOIB3YIO-
LIMXCSI IPEMMYIIIECTBOM B MOPSIIKE B3bICKAHUI, KaK YIIOMSIHYThIE BbIIlIE, 0OeCTIe-
YEHHbIE 3aKOHHOI TeHepalbHOM WMIOTEKOM, TaK M JApyrue TpeOoBaHMsI, KaK Ha-
npuMep TpeOOBaHUS TO KPEAWUTy Ha PEMOHT JOMOB, TOCTPONKY WJIM TOKYIIKY
Cy[Ha, WIM €r0 OCHAUIeHMeE, WM oTnesKy: quod quis navis fabricandae vel emen-
dae vel armandae vel instruendae causa crediderit (D. 42. 5. 34), MOXOpOHHBIE pac-
xompl (privilegium funerarium).



Bce 3T0 npy OTCYTCTBUM PErMCTPALIMM MITOTEYHBIX OIEPALMil 110 KAXIOM He-
NBKUMOCTH C/IE/Iajio PUMCKYIO 3aJI0TOBYIO CHCTEMY UpPE3BbIYAHO 3aIyTaHHOIA.
BMecTO TOKYMEHTAILHOM 3aMMCA O HAIMYMK MIOTEKHM MPUXOAMIOCh OrpaHUYK-
BaThCS IMIHBIM 3aBePeHMEM JODKHMKA O TOM, 4TO, HAaIIpuMep, JaBKa (taberna) u
CIIyXalllie B Heil pabbl HUKOMY JPYrOMY HE 3aJI0KEHBI, B YeM KPEIUTOp BEPUT
JIOJDKHUKY Kak TopsimouHoMy desoBeky (D. 20. 1. 34. 1).

OpHako i1 TPaKIaHCKOIO IIpaBa pabOBIALEIbYECKOrO OOILECTBA YECTHOE
CJIOBO SIBJISICTCSI HEIOCTATOUHO HANEXKHOM oropoii. Ha rmomoiib mpuxoauT ycrpa-
LLIEHUE YTOIIOBHLIM HAKA3AHUEM:

Si quis rem alii obligatam mihi obligavit nec me de hoc certioraverit,
eodem crimine (stellionatus) plectetur (D. 13. 7. 36. 1). - K10 3a10xut
JPYromy Bellb, COCTOSILLYIO Y MEHSI B 3a/10re, He NpeaynpeavB MeHs
003TOM, TOTN0ABEPraeTCsIHaka3aHmo 3a MOLLEHHNYECTBO.

Puck, nexaBLIMii Ha KPEAUTOPE, JO/DKEH ObUT BECTU K YIOPOXAHUIO KPEIUTA.
JIOJDKHMK, HECMOTPS Ha TO, 4TO OH TpeboBas 10BepUs K cebe, Kak vir honestus —
yecTHbIi yenosek (D. 20. 1. 34. 1), nonas B Hyxay, He MHYIIAICS HUKAKUMU CPe/-
CTBaMM: 3aKJIAIbIBas BEIllb, OH IOKA3bIBAIl 30JI0TYIO, a MOAMEHMBAI €€ METHOM
(D. 13.7. 36; 13. 7. 1. 1), a yniaumBas JOJIT, OH MBLITAICS Teprobos nummos solvere
creditori — nartuTe anbimsoit Moneroit (D. 13. 7. 24. 1).

Ipu TAKOM MOJIOXEHUN HEYIUBUTEIHHO, YTO PUMCKUI KPEIUTOP MPEAIIOYN-
Tall 3aJI0TOBOMY, TaK HA3bIBAEMOMY PEAILHOMY KPEIUTY OOECIIEYEHHE JIMYHOE, B
BUJIE PA3TUYHBIX (POPM [TOPYIUTEILCTBA.



I'masa 30

OTBETCTBEHHOCTDb J10O/IZKHMKA
3A HEUCIIOJHEHUE.

BUHA 1 BOSMEIIEHUE YBBITKOB

§ 125. BuHa

419. IonsTre BuHbL [{0KHUK HECeT OTBETCTBEHHOCTh B CJTydae HEUCTIOHE-
HUST WIM HEHaIIeXXalllero UCTIOJTHeHsT o0s13aTenbeTBa. Kak mpaBmito, aTa OTBeT-
CTBEHHOCTb HACTYTIAET MPU HATUMIWU BUHBI JOJKHUKA.

INon BuHOI (culpa) MOHMMAIOCh HECOOMIOACHKE TOro IOBEIEHUSI, KOTOpOe
TpeOyeTcsl TIpaBoOM.

Si omnia quae oportuit, observavit, caret culpa (D. 9. 2. 30. 3). - HeT Bu-
Hbl, ecsv coboaeHo Bce, H4TO TpeboBaIoCh.

Bumna (culpa) B ImMpoKoM CMBICTIE CJIOBa pacliamajach Ha IBa BUOA: a) YMBICET
(dolus), Korma JOIDKHUK TIPEABUINT TIOCIEACTBUST CBOETO MENCTBUS I Oe3IeiicT-
BUS M KeJTaeT 3TUX TIOCJIEACTBUI M 0) HeOpexXHOCTh (culpa — BHMHA B TECHOM
CMBICJIE 3TOTO CJIOBa), KOLAa OH He IIpedBUAes, HO JOJDKEH ObUT MPeIBUAETh 3TU
TIOCIICICTBUSI.

Culpam esse quod cum a diligente provideri poterit, non esset provisum
(D. 9. 2. 31). - BuHa umeeTcs HamLo, ecam He 6blsio NPeaBuAEHo To,
470 3a60T/IMBbIVI MOI IPEeABUAETh.

OTBETCTBEHHOCTh 3a YMBINIJICHHOC HEUCIIOJIHCHUEC 00s13aTeNTbCTBA HacCTyract
BCEIaa, 39TO ITOJIOKEHUE HOCUT HMHCpaTHBHBIfI, l'IpI/IHyI[I/ITeJ'I])HHﬁ XapakTep, "
OHO HE MOXET ObITh YCTpaHCHO NPEABAPUTEIbHBIM COTTIAIICHUEM CTOPOH.

Celsus putat nonvalere, si convenerit ne dolus praestetur (D. 50. 17. 23).
- o mHeHnuo Llenb3a, HeaencTBuTeIbHO [NpeaBapuTesibHoe] corna-
LeHne 06 yCTpaHeHUY OTBETCTBEHHOCTI 38 YMbICET.

A TIOTOMY, €C/Id TIpOIaBell 3aBEJIOMO TPOIa 3aT0XEHHOIO YyXoro (paba), To
XOTsI ObI OBLIO OTOBOPEHO, YTO TMPOJABEL] He TIPUHMMAET Ha ce0s1 OTBETCTBEHHOC-



TH TIO 3TOMY ToBOdy (neve €0 nomine quid praestaret), TeM He MeHee, ClenyeT
OLIEHUTb YOBITKH, TpUUMHeHHbIe ero ymbicioM (D.19. 1.6.9.TTommoHwuit).
[Nocnenyroniyie MOKOIEHMS IOPUCTOB OCHOBBIBAIN 3TO MOJIOXKEHUE Ha TOM, YTO —

haec conventio contra bonam fidem contrague bonos mores est et ideo
nec sequenda est (D. 16. 3. 1.7). - Takoe cornalueHue npoTMBopPeInT
06povi coBecTv v 406PbLIM HpaBam v MOTOMY HE UMEET CUJIbI.

420. Creneny Bunbl. VICTOUHVKY pa3iiMyaloT HECKOJIBKO CTeleHei culpaBTec-
HOM CMBICJIE CJIOBa.

Dra 6bUTa, BO-IEepBbIX, culpa lata, rpydas BuHa, rpybas HeOGpeXHOCTh, KOrIa
He TIPOSIBIISIETCS Ta Mepa 3a00TJIMBOCTH, KOTOPYIO MOXKHO TPeOOBaTh 0 8CAK020.

Lata culpa est nimia neglegentia, id est non intellegere quod omnes
intellegunt (D. 50. 16. 213. 2). - [pybas BMHa — 31O Ype3Bbl4aliHasi He-
OPEXHOCTD, T. €. HENMOHUMAaHWNE TOr0, 4TO BCE MOHUMAIOT.

[Mpumep: TpumiaiieH 3emyieMep st ONpeaesieHUs rpaHull BaageHus. Ilo
TIPENICTABICHUIO PUMJISIH, TAKOE JIMLIO He HaHMMaeTC sl Ha paboTy, a JiejiaeT ee B BU-
ne yeryru (beneflcii loco) u morydaer He 11aty 3a paboty, a roHopap (honorarium).
Takoit 3emyieMep He HeceT OOSI3aHHOCTE LIMBUIBHO-IIPABOBOTO XapakTepa
(civiliter obligatus non est). [1o3ToMy OH OTBeYaeT JIMIITH 3a YMBICEJT, HO TaKKe U 3a
pyOyIo BUHY, 1ocKosbKy culpa lata dolo comparabitur — rpy6as BuHa npupasHu-
Baercst K ymplcay (D. 11. 6. 1. 1).

Takas paciieHKa TTOC/IeACTBUIT TpyOOil BUHBI YTBEPAWIACh B pe3ysbTaTe criopa
Mexmay ropuctamu I B.

Quod Nerva diceret latiorem culpam dolum esse Proculo displicebat,
mihi [Celso] verissimum videtur (D. 16. 3. 32). - Hepsa rosopwsi, 4ToO
rpy6asiBuHapaBHSIETCs yMbIC/y; XOTs[1pOKyJ1 [eroy4eHuK] npoTvBs
aToro cnopuaMHe [Llenb3y] MHeHne HepBbl npeacTaB/iseTcs COBep-
LUEHHOMPABUIIbHBIM.

JIpyrylo cTerneHb BUHBI NpecTaBisiia coboii culpa velis, nerkas BuHa, umeHy-
emast rpocto culpa. OHa UMeeT MeCTO TOr/a, KOrja He IpOosiBjieHa Mepa 3a00TiIu-
BOCTH, TIPUCYILAST JOOPOMY XO3SIMHY, 3a00TJIMBOMY IVIaBe ceMbl — bonus paterfa-
milias, diligens paterfamilias. PuMckie 1opycThl BBIpaOOTAIM THTT 3a00TJIMBOTO U
paunTenbHOrO X03siMHa — homo diligens et studiosus paterfamilias (D. 22. 3. 25),
KOTOPBII CITY>KUT MEPUJIOM JUISI OIpPENe/ICHUST CTENEHN 3a00TIMBOCTU JODKHUKA
MPU UCTIOTHEHUU UM 00S13aTeIbCTBA U B CBSI3U C 3TUM CTEIIEHU €r0 OTBETCTBEHHO-
CTU 3a BMHY.

IMockosbKy Jierkast BUHa TMPerosiaraeT HecoOIoIeHe 3TOr0, YCTaHOBJIEHHO-
ro IOpUCTAMUA MeEpWa, 3TOT BHA BUHBI TOMYYWT BIOCIEACTBUMM Ha3BaHMe culpa
(levis) in abstracto, T. €. BMHa 110 aGCTPAKTHOMY (OTBJIEYEHHOMY) MEPHUITY.

IMpumep: JIuiio, nory4uBiiee Belllb B 663B03ME3IHOE MOJIb30BaHUe (KOMMO/Ia-
Tapuii), OTBEUAET 3a Ty MEPY 3a00TIIMBOCTH, KOTOPYIO MPOSIBIISIET CaMblil 3a00T/I1-



BbIii xo3auH — talis diligentia praestanda est, qualem diligentissimus paterfamilias
adhibet.

B oTirume OT BUHBI IO aOCTPAKTHOMY MEPHITY TOBODSIT O TPEThEM BUIE BUHBI,
a umenHo culpa (levis) in concreto, T.e. 0 BUHe, ONpeAENIEMOii 0 KOHKPETHOMY
Mepuity. DTO MMeeT MECTO, KOrja JODKHUKOM He COOJIoNeHa Ta Mepa 3a00T/IMBO-
CTU, KOTOPYIO OH TIPOSIBJISIET B CBOMX COOCTBEHHBIX JIeIax.

B xauecTBe nprMepa MOXKHO TIPUBECTH B3aMMOOTHOILCHUS WICHOB TOBapUIlie-
CTBa WM OOLLIMX COOCTBEHHUKOB MEXAY COOOM.

Socius socio culpae nomine tenetur... sufficit etenim talem diligentiam
communibus rebus adhibere, qualem suis rebus adhibere solet (D. 17.2.
7. 2). - Toeapulwy oTeeyaeT nepesn APYruM TOBaPULLEM 3a BUHY;... PN
9TOM [4OCTaTOYHO NPOSIBASATL B O6GLYMX Aenax Ty 3a60T/IMBOCTb,
KOTOPYIO 4JIeH TOBapuLiecTBa nposiBasieT o6biYHO B CBOMX CO6CT-
BEHHbIXAenax.

B nureparype rocroncTByer MHEHUE, 1O KOTOPOMY YUeHHe O Mepe 3a00TINBO-
CTU, NIPUMEHSIEMOI1 K cOOCTBEHHbIM Belllam, diligentia quam suis rebus, siBasieTcst
HOBOBBEIEHVEM (TTPUTOM HEyIaYHbIM) KOIMGbUKAIIMOHHOM Komuccuu KOcTrHma-
Ha, KOTOpast CBOM B3IVISIIBI TIPUTMCAIA TIyTeM MHTePIOJISIIIMK I0pHUCTaM Kilaccude-
CKO1 3MOXH.

Wrak, culpa (BumHa) yaiie Bcero o3HavaeT culpa levis, T. €. JIeTKyI0 BHHY, a
MMEHHO, OTCYTCTBHME TOI CTeNeHU 3a00TIMBOCTU, KOTOPasi IMPUCYILIA T0OPOMY XO-
3sSIMHY; pexe nuMeeT Mecto culpa lata, T. e. Tpy0ast BHa, KOTOpasi IPUPaBHUBACTCST
K ymeicay. Dolus (ymbicen) u culpa (BMHA) 0OBEIUHAIOTCS B 0OOOIIAIOIIEM TTOHS -
TUU culpa B IIUPOKOM CMBICTIE 3TOTO CJIOBa.

Hcrounuku ynomuHaior oauH pas (D. 9. 2. 44) o nervaitiueii Bune (culpa levis-
sima); cuMTaroT, YTO, IO CYIIECTBY, ITO €CTh TO XK€ MOHSTHE JIETKOM BUHBI, TOJIb-
KO 6oJiee OMUYEPKHYTO BbIpakeHHOe. PaBHbIM 0Opa3oM MO CBOEMY 3HaYE€HUIO COB-
MagaloT ¢ TIOHSTHEM JIETKOM BHMHBI TaKWe BbIpaKeHMs, KakK neglegentia —
HEOPEXKHOCTb, imperitia — HeONmbITHOCT.

Celsus etiam imperitiam culpae adnumerandam scripsit: si quis vitulos
pascendos vel sarciendum quid poliendumve conduxit, culpam eum
praestare debere et quod imperitia peccavit culpam esse: quippe, ut
artifex, inquit, conduxit (D. 19. 2. 9.5). - Lless3 Hanucasn, 4TO HEOmMbIT-
HOCTb TaKkXe MpPUYnNCIieTcsl K BUHE; eC/In KTO-HNbyab B3sJics nNactu
TesIT NN NOYNHNTBL JINGO BbIrNagauTb nyiaTtbe, TO OH OTBEYaeT 3a
BUHY, a ecnu OT JaJl NPoMax rno HeornbITHOCTU, TO 3TO €CTb ero Bu-
Ha, IMOCKOJIbKY OH B39JICS 3a paboTy, no BoipaxxeHuto Ljenb3a, kak mac-
Tep ceBoero gena.

MBI TIPYBOAMM 3TOT OTPBIBOK HE TOJBKO TIOTOMY, YTO OH OCBEIIaeT BOIIPOC O
HEOTBITHOCTH, KaK Pa3HOBUIHOCTH TTOHATHS BUHBI, HO U TTIOTOMY, UTO OH XapaK-
TepeH [UIsl paboThl IopuarMYecKol Mbicii Puma. bepyTcst yacTHBIe Cltydand U3 XKM3-
HM (BBITIAC CKOTa, IMOYMHKA TUIAThsl), JAETCS MO0 HUM pellieHue (ITpoMax Mo Heo-



MBITHOCTY €CTh BUHA), TIPUBOIUTCS caMasl CXaTasi MOTMBUPOBKA (B3sJICS KaK Mac-
Tep CBOETO JIejia) 1 daeTcs regula iuris, T.e. 0000IIaroINiA TPUHIIUIT (HEOTTBITHOCTD
OTHOCUTCS K BUHE), TIPUYEM 3TOT IMPUHIIUII, 3aBEPIIAIOIINIA LIETTh CYKICHMIT I0pH-
cTa-ki1accuka llenb3a, cTaBUTCS BU3aHTUMCKMMU KoAM(UKATOPaMU B CaMOM Ha-
YaJiec M3JI0KCHUSI.

B yyeHnn o BHMHE TaK ke, KaK M B APYIMX 00JIACTSIX pUMCKOTO TIpaBa, OOLLMii
MPUHLIVII 3aBepIlal OO0 3MaHKe, KOTOPOe CKIANBIBAJIOCHh HA OCHOBE PelLleHUIA
FOPUCTOB 10 OTICIBHBIM JIeJIaM:

Ex iure quod est regula fiat (D. 50. 17. 1). -3 npaBa, gevicTayroLiero B
XKU3HU, BO3HVKAET I0PULNYECKNIAMPUHLNI.

421. Custodia. tak, BUHa, €CTh OTCYTCTBME 3a00TIMBOCTU. JIOJDKHUK, Kak Mpa-
B0, diligentiam praestare debet — 00s13aH cobmonarh 3a00TIMBOCTb. HO MCTOUHM-
KM OTIepUPYIOT ellie OAHMM TOHsITUEM: custodia — oxpaHa Belu. [ait roBoput, 4to
MOPTHOM, NPVMHUMAIOILIIA TUIATHE B MOYMHKY WIM YTIOKKY, custodiam praestat, or-
BEUaeT 3a COXPAHHOCTD BEIlIN; TAKYIO K& OTBETCTBEHHOCTb HECET KOMMOJIATapHii, T.
e. JIMLO, TIONy4YMBILIee Belllb B 6e3B03Me3nHOe Tojib3oBaHue (Tait. 3. 205-206).

B yeM ke coCTOMT OTBETCTBEHHOCTS [10 custodia 1 YeM OHa OTJIMYaeTcsl OT OT-
BeTrcTBeHHOCTH MO diligentia? EcTh ocHOBaHUe cuuTarh, 4TO custodia Bozjarania
OTBETCTBEHHOCTh Ha JOJKHUKA 33 KpaXy TOBEPEHHBIX €My Belleil, COBEPIIIEHHYIO
TPETBUM JIULIOM, HE3aBMCUMO OT BUHBI JOJDKHUKA, a TAaKXKe 32 BPeld, MPUIMHEH-
HBIN BeliaM TpeTbMHM JniiaMu. OCOOEHHO 3TO MMEJIO MECTO B TEX CIIydasix, Korma
JIOJDKHUK TI0 IOTOBOPY TIPUHSUT Ha ce0s1 00s13aHHOCTh OXpaHbl Bellli — custodia.

Mpbi uutaem B MHcTuTyuusix FOctunuana (3. 23. 3-a): [IpogaHHbIi pab Oexan
WM ObUT MOXUILIEH (IO Mepefayd ero MpoAaBLIOM IOKYMaTento) 6e3 yMmbIciaa Win
BUMHBI TIPOJIABLIA; €CJIM MPOIaBELl PUHSUT Ha cedst oxpaHy (custodia) pada BIUIOTb 10
MOMEHTA Tiepesiadil, TO OH HeceT PUCK 3Toro ciydast — ad ipsius periculum is casus
pertinet; B MPOTUBHOM CJTy4ae MPOJAABEL] OTBETCTBEHHOCTH HE HeCeT.

B HekoTOpbIX citydasix 00s13aHHOCTh custodia Bo3araeTcsl Ha TOJDKHUKA He3a-
BHCHMO OT OCOOOI O TOM JIOTOBOPEHHOCTH MEXIY CTOPOHAMU. DTO OTHOCUTCS K
YIOMSTHYTBIM CJTydasiM TIPUHSITUSI BEIW JUTS TIOYMHKU WU IS 6e3BO3ME3THOTO
MOJIb30BaHUsT (KOMMOJIAT).

Custodia, K KoTopoii 00s13aH KOMMOAATapuii, MpeBpaTUiIach y BUBAHTUACKUX
komuduKaTtopoB B exactissima diligentia custodiendae rei — 0co060 TIIATEIBHBIIA
BMI, 3a00TJIMBOCTH 110 oxpaHe Bemm (D. 44. 7. 1. 4).

[MonsaTue custodia BRIBOIUT HAC 3a Mpeaebl BUHbI M CTaBUT BOIIPOC O BO3MOXK-
HOCTH OTBETCTBEHHOCTHU JOJDKHUKA, HE3aBUCUMO OT €T0 BUHBI, T.€. 00 OTBETCTBEH-
HOCTH 3a casus — CJIy4aii.

422, Cnyyaii u HenpeonomMast cwia. «Citydaii» eCTb TEXHUUECKOE BbIpaKeHe
JUIST TMOEIM WITM TIOBPEX/IEHUS BEIlW, TIpoMCIIeAIX O0e3 BUHBI Jo/bkHUKA. Eciu,
Hanpumep, HacjleAHUK 00s3aH BbIIATh BElllb B COOTBETCTBUU C PACTIOPSDKEHUEM
3aBelaTesisi M Belllb yTpaueHa, TO MCTOYHUKHU Pa3nJaioT:

Culpa heredis res periit, sine culpa periit (D. 30. 47. 4). - Bewyb norubna
no ByHe HacaeaHvKa, Bellb nornbaa 6e3 ero BUHAbI.



Bo BTOpOoM ciiydyae MBI MMeeM [IIeJio ¢ casus. ['0Bops O TMOenu KUBOTHBIX,
IOPHCT OCTAHABIIMBAETCSI Ha casus mortesque, quae sine culpa accidunt, T.e. ciyda-
SIX M CMepTH, Tpoucxomsmx 6e3 eunst (D. 50. 17. 23. 1. f.).

Ilo obGeMy mpaBuiTy, comepKameMycsl B TOJIBKO YTO TIPUBEIEHHOM OTPBIBKE,
casus a nullo praestantur — 3a ciIy4ail HUKTO He OTBEYaer.

PuMcKye 10pUCTBI pasiMyaiy TIPOCTOi Cllydail OT casus maior — vis maior, T.e.
OT HEIPEONOJIMMOM CWIIBI, KOTOPYIO OHM OIIPENENsUIM, KaK CiIydail HerpenoTBpa-
TUMBI, KOTOPOMY HEBO3MOXHO TPOTHMBOCTOSITb — Casus cui resisti non potest.
B Bune npuMepoB OHU MPUBOAAT: 3eMJIETPSICEHME, OIOJI3eHb 3eMJIM, 00BaJ, KO-
pabiekpylieHre, HanaaeHue pa300MHUKOB, MMPATOB U HEMTPUSITEIIS.

['mGenp BEeIM BCIIEACTBHAE HETPEONOIVMMOM CHIIBI OCBOOOXIAET NODKHUKA OT
OTBETCTBEHHOCTH 32 UCKJIIOUEHUEM TeX CIIy4aeB, KOra INEHCTBUIO HENPEONOJIN-
MO CWIbI TIPEAIIECTBOBAIA BUHA AODKHUKA. DTO TOJNOXEHUE ObLUIO yKe pa3-
paboTaHO Y IOPUCTOB CTApOPECITyOJIMKAHCKOM 1KOJbI, Harmpumep y CepBus,
1 ObUIO chOPMYTMPOBAHO B KJIACCHYECKYIO 3IOXY CIEAYIONIMM 00pa3oM:

Sed et in maioribus casibus, si culpa eius interveniat, tenetur (D. 44. 7.
1. 4). - Ho v npu Heogosimmor cune AO/IKHUK HECET OTBETCTBEH-
HOCTb, ec/Zin K gesy ripumeLunBaeTcs ero BuHa.

CospemeHHuK Lluiiepona CepBuii mpuBomuT cieaywoommit npumep: C moeit
KPBILLIA BETPOM CHECJIO YEpEeNUIIbl 1 OHM HaHecu yiepd cocemy. Violentia vento-
rum vim habet divinam — cmita BeTpa ectb cuiia 6oxkectBeHHas (D. 39. 2. 24. 4).

3a neiicTBre «00XECTBEHHO» CUJTbI HUKTO HEe OTBEYAET, HO €C/Id KPOBEJIbHAS
paboTa ObLIa TUIOXO cleflaHa, T.e. €C/IM eCTh MPUBXOMSIIasi BUHA JOMOBJIAIebIIA,
TO HACTYIAeT OTBETCTBEHHOCTh M 33 CTUXUITHYIO CHITY.

Eum teneri, si aedificii vitio id acciderit — momoBiIafenel, OTBEYaeT, eciu 3T0
TIPOM3OIIIIO BCJIENCTBHE HenocTaTkoB 3maHus (D. ibid).

Jpyroit mpumep, Ham KOTOPLIM pabotalt ToT ke CepBuii, Ype3BbIYaitHO TH000-
nbitedH. Hapomubiii TpuOyH Kaii 'pakx BBICTYNUIT C palvKaJIbHBIM MPOEKTOM ar-
papHoii pecopmbl. Ero mpoTMBHUKHU, apuCTOKpaThl YOUIIU CMeJIoro pehopMaTopa.
Korna mym 60ps0b1 oTrpemert, BooBa I'pakxa, 1o uMeHM JIMLMHUSA, 0OpaTriIach K
HacienHukaMm ['pakxa ¢ TpeboBaHEM O BO3BpaTe BEIIEH, TTOyIeHHBIX UMU B ITPH-
naHoe. HacnemHuku oTKJIOHUIM TpeOGoBaHMe Ha TOM OCHOBAaHUU, UYTO B3bICKUBAe-
MO€ MMYILIECTBO MOTHUOJIO BO BpeMsl HAPOAHOTO BOJTHEHUsI, OKOHUMBILIETOCS YOUii-
ctBoM I'pakxa. Ilo stomy meny man 3akmodeHue I[lyommit Mymmit CrieBodna,
n30paHHBI KOHCYJIOM Ha 133 T. 1O H. 3., OOWH W3 OCHOBaTeJiel TPakKIaHCKOTO
nipaBa (qui fundaverunt ius civile) (D. 1. 2. 2. 39), apucTokpaT U BEpXOBHBII XKpeIl.
B aToM nmpeBHeiiieM U3 AOIIEAIINX 10 HAC 3aKIIOYEHUIT PUMCKHX IOPUCTOB TOBO-
pUTCS Clenyrollee:

Ea sententia Publii Mucii est: Quod res dotales in ea seditione qua
Gracchus occisus erat perissent, ait, quia Gracchi culpa ea seditio facta
esset, Licinniae praestari oportere (D. 24. 3. 66). - Bot 3ak/mo4yeHue
My6nns Myyusi: [1oCKOIbKY UMYLLIECTBO, 0y4€HHOE B pyAaHoe, no-
rnbJ10 B TOM BOCCTaHUU, B KOTOPOM Obls1 youT [pakx, OHO rnoasie-



XXUT BO3Bparty JIMunHum, Tak Kak camoe BOCCTaHue MpoOU30LUJIO Mo
BuHe pakxa.

DTOT NprMep MOYYHUTEIeH TIOTOMY, YTO TIOKa3bIBaeT, KaK pUMCKas BEpXYIIIKa
HCTONb30BasIa LIMBUNTUCTUYECKUE METONbI, CBOMS JCHCTBUS TOTUTUUYECKUX TTPO-
TUBHUKOB K «BUHE».

Ecmu ciygait ¢ npunansiM ['pakxa ocBetuth B TepMuHoaoruu CepBUs U I10-
CJIEYIOIIMX IOPUCTOB, TO 3TO 3HAYMT, HACIEMHUKHU ['pakxa cChUIAlOTCS HA HEBO3-
MOXHOCTb MCITOJTHEHMSI, HACTYIMBIIYIO B pe3y/ibTaTte BO3IEHCTBUSI HETIPEOmOJIH -
MOM CWJIBI WM OOKECTBEHHOW CWJIBI, KaK TOLJA TOBOPWIM B CTHWJIE, OJIM3KOM K
CTUJTIO TIEPBBIX I0PUCTOB, — BEPXOBHBIX XPEIIOB. ABOKAT €& CO CTOPOHBI BIOBBI
I'pakxa mapupoBaj 3TO BO3paXEHUE CChUIKOM Ha TMPUBXOMSILYIO BHUHY CaMOTO
I'pakxa. U3 Toro, yro Myuwuii CueBosia BbicKa3ajicsl MPpOTUB HaciIeIHUKOB ['pakxa,
CepBuii crenan 0000IIAIONIMIA BBIBO, YTO MY:K, TOTYyYMBIINNA TTPUIAHOE, OTBEYA-
eT He ToJbKo 3a dolus, Ho u 3a culpa.

423. Ilpenenbl 0TBETCTBEHHOCTH 1O OTAENbHBIM J0r0BopaM. TakuMm o0OpazoM,
PUMCKYE FOPUCThI TTOAOLIM BIUIOTHYIO K BOIPOCY O TOM, YTO HEOOXOAMMO TpHBE-
CTU B CHCTEMY O0BEM OTBETCTBEHHOCTH OJDKHUKA T10 KKIIOMY U3 IOTOBOPOB U YC-
TaHOBUTb, B KaKMX CyJasix OH OTBEYACT JIMIIb 32 YMbICET, B KAKMX TAKXKe 32 BUHY
(culpa) ¥ B KaKuMX Jaxe 3a CIIyJaiiHyIo TMOeb Belly, T. €. 03 BUHBI.

B ocHoBy esieHust ObUT MOJIOXKEH BOIPOC O TOM, YbM MPEUMYILIECTBEHHO UHTE-
pechbl MMeeT B BUIIY 3aKJTIOYEHHBIN TOTOBOP.

(1) Ecu noroBop MMeeT B BUIY MHTEPECHI TOJIBLKO KPEIrUTopa, TO JOJDKHUK OT-
BevaeT 3a ymbices (dolus). Beliiie npuBoawics: ciydail ¢ 3eMaeMepoM, KOTOPbIiA He
SIBJISIETCS] LIMBWJIBHO OOSI3aHHBIM M HE MMEET MpaBa TpebOoBaTh IIaTy 3a paboTy; OH
OTBEYaeT JIVIIb 3a YOBITOK, MPUUNHEHHBIN ITO YMBICITY.

Kaxk npaBuio, puMcKue 10pUCThI, UCXOIS U3 TOTO, YTO OE€3BO3ME3/IHAsK MOKJIa-
Xa TIPUHUMAETCSl B MHTepecax IMOKJIaxenaressi (ISMOHeHTa), CYUTAIN TOKJIaXe-
TIPUHKUMATENST (IETIO3UTapKsi) OTBETCTBEHHBIM JIMIIIB 3a YMbIcell. K yMbIcty mpu-
paBHMBaJIaCh Tpydasi BUHA.

(2) Ecmu xxe moroBop MMeET B BUIY MHTEPECHI OOEMX CTOPOH, TO JOLKHUK OT-
BeyaeT Kak 3a dolus, Tak ¥ 3a culpa, moHMMas Mo 3TOW MocyeaHeil culpa levis.
Hanpumep, ecam Belb ciaHa Ha XpaHEHME 3a TUIaTy, TO XPaHUTENIb OTBEYaeT He
TosibKO 3a dolus, HO 1 3a culpa. To e camoe MMeeT MECTO B OTHOILICHUY HAaHMMa-
TeJIsl Bel| (3a IUIaTy), a TAKKe B OTHOIIIEHMM O0SI3aHHOCTY BO3BpaTa IIPUIAHOTrO,
IIe B MMOJIb30BAHUM MPUIAHBIM 3aMHTEPECOBAaH MyX, a B BO3Bpare MpUIAHOTrO 3a-
MHTepecoBaHa keHa. OTBETCTBEHHOCTb 3a culpa MpUMeEHsUIach, Kak IMpaBuiio, K
GOJTBIITMHCTBY IOTOBOPOB, B TOM YHCJIE W K IOTOBOPY CCYIbI, T. €. TPEIOCTABICHUIO
BO BPEMEHHOE 0e3BO3ME3IHOE MOJb30BaHUe. MOIEeCTUH OOOCHOBBIBA 3TO TEM,
YTO W B JIOTOBOPE CCyIbl 00€ CTOPOHBI 3aMHTEPECOBAHBI: CCYIOIOIydyareb — B
MOJIb30BAaHUM BEILIbIO, a JAOIIUiA Belllb B TI0JIb30BAaHUE 3aMHTEPECOBAH B €€ 00par-
HoM nonydeHuu (Collatio. 10. 2. 1). ITo3aHelitie 1opucTsl cunTamm, 9To ccyaa co-
BepIIaeTcss B MHTepecax TOJbKO MODKHUKA, HO 00BbEeM OTBETCTBEHHOCTH OCTABWIIN
TOT ke (culpa, TouHee culpa levis).

4 1ebe man paba-majsipa BO BpeMeHHOe 0€3BO3ME3IHOE I10JIh30BaHME, OH Ha
paboTe ymaj ¢ JeCoB U pa30uics; YObITOK Hecy s, XO35IMH €TI0, €CJIM HET TBOei BU-
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HBI — TakK peliaj BOMpoc 0pKCT KoHIIa pecyoauku Hamy3sa, yuenuk Cepsusi. Ho
€CJIM BepeBKa M CKPEIbl 0Ka3aJiCh BETXHE WM Jieca TIJI0X0 COOpaHbl, TO BUHA TBOS
1 oTBeTCTBEHHOCTh TBOS (D. 13. 6. 5. 7).

(3) Tlo HeKoTOpPBHIM IOTOBOpPAaM MCTOYHMKM OTPAHMYMBAIOT OTBETCTBEHHOCTH
JOJDKHWKA CITy4asiMd HECOONIONEHUM TOM CTeTeHM 3a00TJIMBOCTH, KOTOPYIO OH
npuMeHsieT K cBouM nenam (diligentia quam rebus suis). OTo OTHOCUTCSI K OTBET-
CTBEHHOCTH WIEHA TOBAPULIECTBA MEPEX IPYTUMK COTOBapuLIaMu (I. 524).

(4) Korna Ha moJXHUKE JIEXUT 00513aHHOCTh 00001 0XpaHsbl, custodia, OH OT-
BEYAET U 3a CIyYaiiHylo r'Mbesb BEIy.

(5) Ocobo cTouT BoIpoc 06 OTBETCTBEHHOCTU CYAOBIANEIBLEB U COIepXKaTenei
TIOCTOSITBIX IBOPOB M CapaeB (s MOMEIIEHHST B HUX XXMBOTHBIX) 33 LIEJTOCTh MIPHU-
HSTBIX UMU Bellleii (receptum nautarum cauponum et stabulariorum). B cuny anuk-
Ta IpeTopa 3Ta KaTeropysi JIMII Heclla OTBETCTBEHHOCTh He TOJIBKO 33 BUHY, HO U 3a
ciayyail (1. 547).

§ 126. YueHune o BoO3MeLLEHUN YObITKOB

424. YObITKH J0TOBOpHDbIE U AeankTHBie. OTBETCTBEHHOCTD TOJIKHUKA 32 HE -
UCIIOJIHEHNE WIM HeHaIexalllee MCIIoJIHeHe 00s13aTe/IbcTBa BhIpaXanach B Pume
MPEUMYIIECTBEHHO B 00513aHHOCTH BO3MECTUTh YOBITKM (damnum praestare).

C 00513aHHOCTBIO TOKHAKA BO3MECTUTD YOBITKU MBI MMEEM JIEJI0 KaK MPY Ha-
PYIICHUU UM JOTOBOPHBIX 00SI3aTENILCTB, TAK U IIPU COBEPILEHMU MM HEIIpaBOMEp-
HBIX ICUCTBUIA, HE CBSI3aHHBIX C TOTOBOPOM, T. €. IPM COBEPLICHWM IETUKTA
(damnum iniuria datum — Bpen, MPUIMHEHHBIN HETIPABOMEPHO, TI0 IEUKTY).

Takum 00pa3oM MBI MOXEM TOBOPUTH O BO3MEILEHUH YOBITKOB B 00513aTEIbCT-
BEHHOM IIpaBe BOOOIIE, T. €. KaK B IOTOBOPHOM, TaK U B ICTMKTHOM IIpaBe.

425. O6bem Bosmeniennsi yobimkoB. Vi3 Mncturynuii Tast (4. 47) Mbl 3HaeM,
yTO (popMynia MPUCYXKACHUS (KOHISMHAIMK) MOIJIa TJIacuTh T100: a) quanti ea res
erit, tantam pecuniam condemnato — CKOJIBKO 3Ta BEIlb OYIET CTOUTh, CTOJBKO
JeHeT Tpucyan, oo 6) quiquid ob earn rem dare facere oportet ex fide bona, eius
condemnato — 4TO MO 3TOMY JeNy HAIIEKUT MCTIONHWUTH 10 TOOpPOi COBECTH,
CTOJIbKO MIPUCY/IH.

(1) B mepBom ciyyae BO3MEILEHUE YOBITKOB CBOAUTCS K BO3MEIIEHHUIO ACHCT-
BUTEJIbHOM CTOMMOCTH BelllM — vera rei aestimatio, iustum pretium rei. Hampumep,
3aBelaTeNb 00513a)1 Hac/leHMKA JaTh JIETaTapUIO BEIllb, COCTABIISIONIYI0 COOCTBEH-
HOCTB TPETBETO JIUIIA. EciM 3T0 TocneaHee He XeTaeT MpoaaTh STy BEllb WX TPe-
OyeT 3a Hee HEYMEPEHHYIO 1IeHYy, TO 00s3aHHOCTb HACNEAHUKA OTPaHUMYMBAETCS
yIIaToil «maefcTBuTeIbHOM» LieHHl Bemu (D. 32. 14. 2). Hepemko peub umer o6
yMepeHHoIi olleHKe — moderata aestimatio (D. 39. 2. 40).

(2) B pa3BuTOM PUMCKOM IIpaBe MBI Yallle BCETO MMEEM JIEJI0 CO BTOPBIM CIIO-
co0OM BO3MEILEHHUS YOBITKOB B BUIE MIMPOKO (popMmynupoBaHHoro quidquid dare
facere oportet. B 3Tux ciaydasx roBopsAT o IpuCyXmeHWM «mHTepecar. Id quod
interest interdum pretium egreditur si pluris interest, quam res valet, T.e. UHTepecC
YacTO MPEBBIIIAET LEHY BEIIM MIM MHTepec ObIBaeT OOJIBIIMIA, YeM CTOMT BEIlb
(D. 19. 1. 1). CnoBo interesse 03HauaeT «OBITb MEXIY», «COCTABIATH Pa3HHUILY>.
[Mpucyxnaercs pasuuia (interesse) mexcdy mem npeonosoHcUmMenbHbiM COCTOSHUCM
HMYIIECTBA KPEeIUTOpa, Kakoe ObLIO OB, €cii Obl IOTOBOPHOE 00513aTENbCTBO ObI-



JIO UCTIOJTHEHO TOJKHUKOM, WJIW €C/TA Obl ISTUKT He ObLT COBEPIIEH, Y TeM deticm-
8UMeNbHbIM UMYILIECTBEHHBIM ITOJIOKEHUEM, KOTOPOE CO3IAJI0Ch BCIIEACTBUAE HEUC-
MOJTHEHUST JOTOBOpA WJIM COBEpILIEHUs IeJiuKTa. B JaHHOM citydae Jiejio He orpa-
HUYMBAETCS BO3MEILLICHUEM CTOMMOCTH BEILIM:

Non corpus solum aestimatur, sed potius quanti interfuit (D. 9. 2. 21. 2). -
OueHuBaeTcs He CTO/IbKO 8PpaXOeHHas Bewb, CKOJIbKO UHTEPEC.

laii mpuBOOUT CAEAYIOLIMI TIPUMEDP, KOTOPbI BOCIPOM3BOAWICS Y MJAALIMM
MOKOJICHUEM FOPUCTOB:

Ecmu 13 Tpymimel akTepoB WM U3 OpKecTpa My3bIKAHTOB ONMH ObUT YOUT, TO HE
TOJIKO TPOM3BOOUTCSI OLICHKA YOUTOro, HO CBEpPX TOTO YYMTBIBAETCS U TO, Ha-
CKOJIBKO OOECLIEHWIMCh TIpoure, ocTaBilvecs. To e MMeeT MecTo, eciu Oyuer
yOUT OIMH U3 Mapbl MYJIOB WX OfHA U3 yeTBepKu Jiomnaneit (lait. 3. 212; D. 9. 2.
22. 1. IlaBen). IlonsiTne «MHTEpeca» pacKpbIBaeTCs B MCTOYHUKAX KaK COBOKYII-
HOCTb TOJIOXKUTEJILHOTO YIliepOa M YITyIIEHHOM BbITOMIbI:

Quantum mea interfuit id est quantum mihi abest quantumque lucrari
potui (D. 46. 8. 13). - Mol untepec, T.e. TO, 4Yero MHe MOJIOXKNTENLHO
HeaocTaeT, v TO, YTO 1 MOr BbIranaTh.

WMmm, xak B IpyroM MecTe BbIpaXKaeTcsl YIIbIIMaH:

Non solius damni, puto et lucri habendam rationem (D . 13. 4. 2. 8). ~He
TOJIbKO yu.|.ep6, HO U BbIroga npuHMmMmaeTcsa BO BHUMaHue.

D1 [Ba dJEMEHTA BIIOCAEICTBUM CTAIM COKDAIIEHHO Ha3bIBaThCs damnum
emergens et lucrum cessans, T.e. BO3HUKIIUIA yiiep0 W YIyIIIEHHAS BBITOZIA.

426. YobImku npsivbie ¥ KocBenHble. OTHAKO PUMCKIE FOPUCTBI HE WAYT CIIUIII-
KOM JIaJIeKO B OMNpeneeHH pa3Mepa yObITKOB. Ilpexne Bcero, He MPUHUMAETCS
BO BHMMaHHE 0c00asi IIEHHOCThb, KOTOPYIO TPeaMeT MPEICTABISET U TAaHHOTO
JIMIa BBUY OCO0O0I MPUBSI3aHHOCTU WM PacToioXeHus. Tak, HampuMmep, eciu
youT pad, KOTOphIit TeOe 0COOEHHO TOPOT MOTOMY, YTO OH TBOM BHEOPAYHBIM ChIH,
TO 3TO OOCTOSITENTLCTBO HE YUMTHIBAETCSI.

Pretia rerum non ex affectione nec utilitate singulorum, sed communiter
fungi (D. 9. 2. 33). - LeHs! Bewyeli onpeaensioTcs He NPUBSI3aHHOCTLIO
# 0COBBIM UHTEPECOM OTAEJIbHBIX JINL, a8 UX 3HAYEeHUEeM [1/151 BCEX.

[TaBen moBropsier 310 MosoxxeHue Benen 3a ropuctom I B. Cekcrom [lenuem.
D10 ecTh IPUOMIKeHNE K ICHCTBUTEILHOM 1 CIIpaBEeUIMBOM OIIEHKE, O KOTOPOt
TOBOPWJIOCH BBILLIE.

Hanee, npuUcyXIeHUIO TOAJIEXAT TOJIbKO YOBITKY, HAXOMSALIMeCs B HEMOCpe/-
CTBEHHOM OJIM30CTH € caMoii Bellplo — circa rem ipsam.



Cum per venditorem steterit, quominus rem tradat, omnis utilitas emp-
toris in aestimationem venit, quae modo circa ipsam rem consistit
(D. 19. 1. 21. 3). - Ecm npopaHHas Bewb He Gbina nepegaHa no o6¢To-
ATeNnbCTBaM, 3aBUCSILUMM OT Npodasua, TO BO BHUMaHNe NpuHUMa-
ercsi MHTepec NMoKynareJsisi, HO JINLLUb MOCKOJIbKY OH GJIN3KO CBSI3aH C
caMoii BeLybio.

IIpumep nipuBommTcs Takol. HekTo nmpoman mieHuIry, Ho He Coaj ee IMOKyIia-
TeJI0, 1 pabbl TTOKyMaTess 3a001e 11 U TTOrMoIu OT rojioga. B3bIcKaHUIO TTOIIEXXUT
CTOMMOCTD ITIIIEHUITBI, 2 HE CTOMMOCTD ITOTHOIIX OT rosiofa padoB. FOpuct cunra-
€T, YTO YOBITOK OT TMOE M paboB HE CBSI3aH HEMOCPEIACTBEHHO C Hecaavyei TMileHu-
upl (non circa ipsam rem), a siBJIsIETCS GOJIEE OTIATEHHBIM.

BOJ'IGC OTOAJICHHBIC y6I)ITKI/I NMPUCYKIAINCH TIPU HATMYUU YMBIC/IA WX KOrja
KOHTpareHT (MpojaBell WM HaHUMaTe/b) 3HAJI O HATMYMM TOPOKAa U CKPbUT €ro.
IIpaBwito 0 pa3IMuny B 3TOM OTHOLICHWHM CJIydaeB, KOIa IIPOJaHa 3aBeIOMO Belllb
C TIOpOKaMH M KOTJa IIPOAaBell He 3HAeT O IIOPOKE BEIM, BOCXOMUT KO BpeMeHaM
Mapka ITopuums Karona (oxoso 200 . 10 H. 3.), Ha KOTOPOTo cchiaaercs LlunepoH.

Cum in vendundo rem earn scisset et non pronuntiavisset, emptori
damnum praestari oportere (Cicero, De offic. 3. 86). - Eciu, npogasas
Belb, NpoAaseL 3HaJ 0 IOPOKe U He rnpeaynpeansi, To OH40JKEH BO3-
MEeCTUTb NMOKYynaTeJsio yobITOK.

Bbusko K Bompocy 00 yObITKax HETMOCPENCTBEHHbBIX U 00Jiee OTHAIEHHBIX MO/~
XOIUT BOITPOC O TIPUYMHE, HEITOCPEICTBEHHO BbI3BaBIIIEH yiiep0, 1 C APYroi CTo-
POHBI O TIPUYMHHON CBSI3U, NIPEPBAHHON BMEIIATEILCTBOM MPUBXOJISIIIIX OOCTOSI-
TEJICTB; ATOT BOMPOC MMEET 3HAYEHUE MPU OOCYXIEHWM OTBETCTBEHHOCTU IO
NIETTKTY.

Damnl iniuriae actio ob ea ipsa sit, quae non extrinsecus alia causa
oblata, damno quis affectus est (D. 19. 2. 57). - Tpe6oBaHue 06 y6bIT-
Kax oT npaBoOHapyLeHUs [OJDKHO ObITb CBA3aHO C TeM CaMbiM 00-
CTOAATE/IbCTBOM, OT KOTOPOIrO NMOHEeCEeH ywep6, 6e3 npuBHeceHus
APYrovinpuYnHbl N3BHE.

D10 00001IeHNe WITIOCTpUpyeTcs Y JlabeoHa ciemyronmM mpumepoM. JJlomo-
BJIaeJiell cial TIPUMBIKAIOIIMI K €ro IOMy yJacTok cocenmy B apeHmy. Cocen BO3-
BOIWJ Y ce0sl 3l1aHMe U BBIKOMAHHBINM 1JIs1 (DyHAaMEHTa IPpyHT cOpachiBal Ha apeH-
IyeMblii ydacTok. OOpa3oBaiach Kyda 3eMJIM, KOTOpasi BCIEACTBUE HEIPEePhIBHBIX
JOKIIe HACTOJIHPKO HAaMOKJIa, YTO BJIara IIPOHMKIIA B IOM apeHIONATe s 1 IOM 00-
Baymics. JlaGeoH, a Bcied 3a HAM €ro yYeHUK SIBOJIEH CUMTAIOT, YTO B JaHHOM
ciydyae uMmeeTcsl Hauilo alia causa extrinsecus oblata — mpuBXofsiast U3BHE PYy-
rasi IIpUYMHA; IT03TOMY JEIMKTHAsE OTBETCTBEHHOCTh OTIIAaeT, BOIIPOC MOXKET UT-
TH O TOM, HapyIIWJI JIX apeHAAaTOp CBOM O0SI3aHHOCTHU 10 apeHOHOMY 002080py WIIN
HEe HapyIIWJI.



427. 3ader BowornpI ¢ ymepooM. Ocoboe MecTo B yueHur 00 yObITKax 3aHMMa-
€T BOIPOC O TOM, JOITYCKAETCs JIM WIA He JIOIYCKAeTCsl 3a4eT B MOKPHITHE YOBIT-
KOB, BO3HMKIIIMX OT KAKOTO-JIMOO0 JEMCTBUS WM COOBITHUS, TOM BBITOIBI, KOTOPAst
MOJIy4YaeTcsl OT TOro e ASUCTBUS WM coObITUs (compensatio lucri cum damno).

PumMckoe mipaBo He 1a0 3TOMY BOIPOCY OKOHYATEILHOTO pa3perieHus. B uc-
TOYHMKAX TIPUBOAMTCS CEAYIOLIMA puMep. OMUH U3 yYaCTHUKOB TOBAPMIIIECTBA
TTOCTAaBWJI CBOETO paba MPUKAa3uMKOM B OOILEM TOPTOBOM liejie. DTOT pad IOBes
ornepanyy TOBapuIIeCcTBa HEOPEKHO, OTYETO MOYYWICS YOBITOK, OHAKO TIO JIpy-
MM CHeJIKaM TOTyYrIach MpUObLTh. Mapliie/l CuuTaeT, 9to 3a YOBITOK OTBEYaeT
XO35MH paba, a He TOBapUILECTBO B 1IEJIOM, MPUOBUIb Xe UIET 32 CYET BCeX TOBa-
putiieir. Takum 06pa3om, B 3TOM ciiydae non compensandum lucrum cum damno —
MPpUOBLIL HE 3a4UThIBaeTCs ¢ YobITkoM (D. 17. 2. 23. 1).

B npyrom ciryyae omHO JIMIIO BEJIO Jiejia OTCYTCTBYIOLIETO JIMiia Oe3 TopyYeHUsl,
TpUYEM TPOBOAWIIO OTepalliy, KOTOPBIX OTCYTCTBYIOIIMI He Jean Obl, Halpu-
Mep, TMOKYIaJIO HEOIBITHBIX pabOB-HOBUYKOB. TYT MpUObLIb OTHOCUJIACH 3a CUET
OTCYTCTBYIOIIIETO, a YOBITOK Tajiajl Ha JIMIIO, Beyllee ero jena 0e3 MopydyeHUsl.
OnHako —

si in quibusdam lucrum factum fuerit, in quibusdam damnum, absens
pensare lucrum cum damno debet (D. 3. 8. 10.). - ecau no HekoTopbIM
Zenam rnosiyynnach npubbliib, a no ApYrum yObITOK, TO OTCYTCTBY-
oM 06513aH 3acYNTaTh NPUObIIL CYObITKOM.

B manHOM ciiygae mMeeT Mecto compensatio lucri cum damno — 3a4eT mpuobI-
Jieli 1 yOBITKOB.
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KIJACCUOUKAIIA 1OI'OBOPOB

§ 127. KoHtpakTtbl 1 cornawueHus (pacta)

428. OcoGeHHOCTH TIOHATHS PUMCKOTO Jioroopa. O0s13aTe)IbCTBA U3 JOTOBO-
POB COCTaBJISIIOT OCHOBHYIO M HamboJjiee pacrpOCTpaHEHHYIO KaTeropuio obs3a-
TesbCTB. OMHAKO He BCSIKUI TOTOBOD, IIOHUMAST €0 KaK C02AACHOE bIPaNCEHUE 80~
Au(coenauienue) 08yxXnpomuoCmoAUUX CMOPOH, HANPABAeHHOe HaYCMAH08Ae e TOTO
iurisvinculum, moitnpaeoeoiicéasu, komopascocmasasemcooepicanueobs3amens-
cmea (cMm. 1. 279), mpu3HaBajics B pUMCKOM TpaBe B KaYeCTBE OCHOBAHUS /151 BO3-
HUKHOBEHUST 00513aTE/IbCTBA, 3AIIUIIIAEMOTO UCKOM.

JloroBOphI IS IITCEY pUMIISTHHA contractus (KoHmpaxkmol)upacta(coerauieus,).

429. Ioustrue KoutpakTa. Konmparxmom (110 TEPMUHOJIOTU U KJIIACCUYECKOTO
MpaBa) cuumancs002080p, APU3HAHHbIUYUUBUALHBIMNPABOMUCHAOICEHHBIILUCKOBOT
3awumoil. B 3Ty Kateropuio ObUTM OTHECEHBI JIUIITh N3BECTHBIC BUIBI TOTOBOPOB, B
TPEBHEMUIITYIO 3MO0XYy — HWCKITIOYUTETBHO CTPOro (hopMasibHbIe, B KJIACCUUECKYIO
3MOXY TAKKE U HEKOTOpbIE (HO OMSITh-TaKW MCYEPIBIBAIOIIMM 00pa3oM O3HaYeH-
Hble) HEHOPMaJIbHBIE JOTOBOPHI.

Tait B cBOMX MHCTUTYLIMSIX TOBOPUT:

...videamusdehis [nogpaszymeBaeTcsobligationibus] quaeexcontrac-
tu nascuntur, harum autem quattuor genera sunt: aut enim re contrahi-
tur obligatio aut verbis aut litteris aut consensu (3. 89). -... paccmor-
puM 00si3aTesnibCTBa, BO3HUKalOLMe U3 KOHTpakra. Takux
06513aTesIbCTB YeTbipe BuAa: nb6o o0693aTesIbCTBO BO3HUKAET NnN
nocpeacTBOM rnepesayu Belun, Ui rnyTemM rnpou3HeceHusl CJioB, Ui
Ha nucbMme [nyTeM NUCbMEHHOro aKraj naum scriencTene camoro co-
rnaweHms.

Res, B cMbIcie niepenaym Bely, verba — Mpou3HECceHue CJIOB, litterae — Much-
MO, CONsensus — BBIPaXEHUE COIIACHsl, TAKOBbI pa3IMUHbIE OCHOBAaHUSI BOBHUK-
HOBEHUS 00513aTeJIbCTBAM3 KOHTPAKTA, pa3IuuHbIe causaeobligandi(ocnosanusyc-
MAaH0BAEeHU00583aMeNbCMBEHHOUCEA3U).

430. OcHoBHbIE BUIBI KOHTPAKTOB. OTCIONA — “emblpe 0CHOBHbIX 8UOA KOH-
mpakmos: peaivhuie (T.e. yCTAHABIMBAIOIINE 00SI3aTEILCTBO C Tiepenaydeii BEIu,
re), eepbanvHole (VI CIIOBECHBIE, YCTHBIE), AummepanbHbie (T.e. TUCbMEHHbIE) U



KoHcencyabiible  (TIPpY KOTOPBIX 00513aTEILCTBO BO3HUKAET BCJISICTBHE OMHOTO CON-
sensus, coraileHusi, 6e3 Kakux-a1oo (opMabHOCTEN).

HeobxonyMo MMeTh B BUIY, YTO 0€3 consensus BOOOIIE HE MOXKET ObITh JOT0-
BOpa; 0COOEHHOCTh KOHCEHCYATbHBIX IOTOBOPOB, B OTVIMYME OT JAPYrMX BUIIOB, 3a-
KITFOYaeTcsl B TOM, YTO B TO BpeMsl KakK TPH BCEX IPYTMX KaTerOpHsX KOHTPAKTOB
JUIST YCTAHOBJICHMST 00s13aTeNIbCTBA TPEeOyeTCsl, TTIOMUMO COMIaIleHHsT (consensus)
CTOpOH, ellle KaKol-To MOMeHT (verba, litterae, res), MpyU KOHCEHCYaIbHBIX KOH-
TpaKTax consensus (BbIpa)k€HHOE BO-BHE) SIBIISIETCS] HE TOJIbKO HEOOXOOUMBIM, HO
M JOCTATOYHBIM MOMEHTOM /ISl YCTAHOBJIEHUST 00sI3aTe IbCTBA.

B mpusenenHyio kinaccudukanmio ['aeM He BKIIOUSH OpeBHEUIIMA (opMaib-
HBII KOHTpakT — nexum. Hamo mymarh motomy, 4To B Ty 310Xy, Koraa X [aid,
9Ta (hopMa KOHTPAKTOB YTpaTuia Besikoe MPaKTUeCKoe 3HaUeHe; YITOMUHAHUE O
HeM y Tast Bctpeuaetcs (3. 175) B ¢Bs3M ¢ BOIPOCOM O TIPEKpAIICHUH 00s13aTeh-
cTBa (OTHOCUTENILHO nexum — cm. n. 457).

C nmpyroii CTOpoHBI, B Kiaccudukaiuo [as He BOIUTM TaK Ha3biBaeMble COM-
tractus innominati (6e3vimenHble KOHMPAKMbL), TIEPBBIE CITEIBI TPU3HAHUS KOTOPBIX
otHocsTcd K I B. Hareit apel (fopuct JIabeoH) ¥ KOTOpBIE OKOHYATEIbHO CIIOXH-
JIMCh B 3aKoHOmartesibeTBe FOcTHuana. [loa Ha3BaHMeM O6e3bIMEHHBIX KOHTPAKTOB
pasyMeroT HEKOTOPhIE JOTOBOPHI O B3aMMHBIX TPEIOCTABJICHUSX, MPUHSATHIC MO
3aIlUTY [IMBJIbHBIM TIPABOM TOTIA, KOTJA TiepedrCIeHHBIE BbIIe KaTerOpuy KOH-
TPaKTOB Y& CIOXWIWCh B BUJE OMPENeTICHHOTO MCUYEPIBIBAIOIIETO TIepeyHs, a
MEXITy TEM pa3BHUBaBIIMIICS 000POT HE YIOBJIETBOPSIICS 3TUM 3aMKHYTHIM KPYTOM
JIOTOBOPOB 1 TpeOOBasl AOMYIIEHUs] HOBBIX BUIOB JOTOBOPOB. Takoro poja J0ro-
BODBI, B KQUeCTBe OOIIIEH KaTeropuu, He TIOMYYWIN Y PUMCKUX IOPHCTOB OTIpesie-
JIEHHOTO Ha3BaHMA (nomen), BCIEACTBUE Yero B CPeTHME BeKa 3Ty TPYITy KOH-
TPaKTOB Ha3Bal «0e3bIMEHHBIMU», contractus innominati.

B mpaBe FOcTtuHuaHa Ge3bIMEHHBIE KOHTPAKThI ObLIM CBENCHBI K YEThIpeM
rpyrmam: do ut des (Trepenaro Tebe BEIlb ¢ TeM, YTOOBI ThI, B CBOIO 04epe/ib Tepe-
naj MHe Belllb), do ut facias (mato Tebe Belllb, YTOOBI ThI COBEPILIT TSI MEHS OII-
peneneHHoe aelictBue), facio ut des (coBepinaro wist cedst onpeaeaeHHoOe JeiicTBUe
C TeM, 4TOOBI THI Jall MHeE Belllb), facio ut facias (coBepiaro 1t TeOsl U3BECTHOE
NEVCTBUE C TeM, YTOOBI Thl COBEPIIMIT ISl MEHSI OTIpeIeIeHHOe IEHCTBIE).

BesbIMeHHbIe KOHTPAKTHI ¢ TOYKW 3pEHUsI OCHOBaHUS (M BMECTE C TEM — MO-
MEHTa YCTaHOBJICHUSI 00SI3aTeIbCTBEHHOM CBSI3M) OJIMKE BCETO CTOSIT K pealbHbIM
KOHTpPAKTaM: MOI0OHO TOMY, KaK peaJibHbIil KOHTPAKT YCTAHABIMBAET 00sI3aTe b~
CTBO Tiepeiaueli Bellr, TaK Ge3bIMEHHBIN KOHTPAKT — WCTIOJTHEHWEM OIHOM CTO-
POHOIf cBoeii 00s13aHHOCTU. (OO OTHENMBHBIX BUIaX OS3bIMEHHBIX TOTOBOPOB —
cm. n. 534uca.).

431. IlonsiTrie 1 BIBI pacta. B mpoTHUBOITOIOKHOCTE KOHTPAKTaM, IO MMe-
HeM pacta ObLITM U3BECTHBI HehopMaabHbie CoeAauieHUs, He noAb308asuiuecs, no oouje-
My npaguay, uckoeolii 3awumoii. [lpaBaa, cpeay KOHTPAKTOB TakxKe ObLTa OfHA TPYTI-
ma coBceM He(OpMaJbHBIX TOTOBOPOB, 3T0 — KOHCEHCYaJIbHbIE KOHTPAKTHI,
obsi3aTeTbHAs CUJTa KOTOPBIX BOZHMKAET, KaK YKa3aHO BHIIIE, TyTeM MTPOCTOTO CO-
riameHus:, consensus. Ho K KOHCEHCYaIbHBIM OTHOCSITCSI TOJIBKO YEThIpe Orpe/ie-
JIEHHBIX KOHTpakTa: emptio-venditio (kyruig-nponaxa), locatio-conductio (Haem),
mandatum (mopydeHue) u societas (ToBapuiiiecTBo). Kareropus xe pacta oXBaThbl-



BaJla cCaMble pa3HOOOpa3HbIE COTMIAllIEHUS], KaKKe TOJbKO BCTPEYauCh B KM3HU, 32
rpeze aMu TIepeYrCICHHBIX BbIIE KOHTPAKTOB, MOJYYMBIIMX 3alIUTY B HOpMax
LIMBWJILHOTO TIpaBa.

C TeyeHMeM BpeMeHM M3 3TOM IIMPOKOI KaTeropuu HeopMaJIbHBIX CoIviallie-
HMiI1 — pacta — HEKOTOpbIe BCe-TaKU TOIYyIUIN TTPU3HAHUE, OIHU — TIyTeM TpH-
COeIMHEHMS MX (B KAUECTBE IOIOJIHUTEIHbHOM OTOBOPKI) K KAKOMY-TM0O KOHTPaK-
Ty (Tak Ha3biBaeMble pacta adiecta, moOGaBieHHBbIE, IIPUCOEIMHEHHEBIE), IPYrue
MOJTYY MY 3aLIUTY B IPETOPCKOM 3AMKTe (pacta praetoria), TpeTbM — B UMIIEPATOP-
CKOM 3aKOHOJIATENICTBE TOC/IeKIaccuueckoi amoxu (pacta legitima). Dror dakr
HajieJIeHUs] HEKOTOPbIX pacta MCKOBOM 3allIMTOM MOCITYXWJIM OCHOBAaHUEM JJIs1 pa3-
JeJIEHUs pacta Ha pacta vestita («OIETbIE>, T.€. CHAOXEHHBIE ICKOM) U pacta nuda
(«rosble», UCKOBasI 3allMTON He CHAOXKEHHBIE).

§ 128. KBasu-kKoHTpaKThl
(«0b6a3aTenbcTBa Kak Obl U3 AOrOBOPOB»)

432. TloHsamie KBa3u-KOHTPAKTa. PUMCKUE IOpUCTHI HE MOIIM HE MOOMETUTh
TOro (akTa, 4yTo KpoMe 0053aTesIbCTB, BO3HUKAIOLIMX U3 JOTOBOPOB, a TaKXe M3
NIEJIMKTOB (ITpaBOHAPYILEHWI), B XKU3HU BO3HUKAIOT 00SI3aTE/ICTBA U B PSIE APY-
TMX, CaMbIX Pa3HOOOpa3HbIX ciydyaeB. Ho, moaMeTus aToT hakT, puMcKre 10pUCThbl
He BbIpabOTaIM OIpeneIeHHOM KiacCuduKayu BceX pa3HOOOPa3HBIX CIIydaeB.

Taif B cBoeM IpOM3BENCHUM «Alrea» cHayaja pasjindyacT 00sI3aTe/bCTBa, BO3-
HUKAIOIINE U3 KOHTPAKTOB (eX contractu), u3 meaukros (ex maleficio), a Bce oc-
TalbHBIC CIydau, OObEIMHSET B OOLIyIO TpYIIy, TaK cKa3aTb, CMECH, €X Vvariis
causarum figuris (T.e. BO3HMKAIOLIUE U3 pa3IMYHbIX BUAOB ocHOBaHuii — D. 44. 7.
1. pr.). B ToM e mpou3BeneHNN eCTh YKazaHUe (€To IMOITMHHOCTh COMHHTETBHA)
Ha YeThIpexXwIeHHYIO KiaccuduKalurio: ex contractu, quasi ex contractu, ex mal-
eficio, quasi ex maleficio. Drta yeTbIpexwieHHasT KacCUMUKAaILys ObUla BOCIIPUHSI-
Ta u B MHctutyimsx FOctunuana (3. 13. 2).

Pazymeercs, ykazaHue, 4To 00s13aTe€IbCTBO BO3ZHMKAET «KaK OyITO M3 JOrOBO-
pa», «Kak ObI U3 TOroBopa» (UM «Kak Obl M3 MPaBOHAPYILEHUS»), eIl He Ompeae-
JISIET CYyUIHOCTU TaKOro OCHOBAaHMSI 00sI3aTesIbcTBa. DTO — HE OIpelesieHue, a
CpaBHEeHUeE: ynoTpeOisisi Takoe Ha3BaHME, XOTST cKaszaTh, YTO OBIBAIOT CIIydyaw,
KOTJa IOroBopa HET, ¥ TeM He MeHee BO3HMKAeT 00s13aTe/IbCTBO, OUeHb HAIlOMU-
Harollee JOrOBOPHbBIE 00s13aTeNIbCTBa; HAMpPUMEpP, €CJIU JIMLO, KOTOPOMY JApYroe
JIMIIO HE TIOpYYasio HX OOIIIETro YIpaBieHUsI CBOMM MMYIIECTBOM, HU BBITTOJIHEHUS
KaKoro-Jmobo orpeiesieHHOro fiejia, 6epeTcs 1o CBOel MHUIIMATUBE 3a BeIEHUE J1e-
Jla 3TOTrO APYTOro JIMLA, TO MPU U3BECTHBIX YCJOBUSX MEXIY 3TUMHU IBYMS JUla-
MU BO3HUKAET 00513aTeIbCTBO, aHAIOTUYHOE TOMY, KAKOE€ YCTAHABIMBAETCS JOTO-
BOpPOM TTOPYYEHUSI.

OtnenbHbIE CTydau 00s13aTeNbCTB «KaK Obl M3 JOTOBOpa» WM3JararoTcs HUXe
(1. 553 u cn).
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BEPBAJIBHBIE (YCTHBIE) KOHTPAKTBI

§ 129. Ctunynsauus

433.Onpenenenue. Bep6aavibim (T.€.CIIOBECHBIM, YCTHBIM) KOHMPAKMOMHA3bl~
8aemcs1002080p, ycmanasausaowuliooszamenvcmeoverbis(carosamu), m.e.002060p,
npuobpemarowuilo053618aOUY IO CULYNOCPEOCMBOMUCMOMEHMANPOU3HECEHUAU3EE -
cmubixgopmyaurughpas.

BaxHermM BUIOM BepOaJIbHbIX KOHTPAKTOB SIBJISIETCS crmunyaayusa. Tail naet
clieqytoliee ornpeesieHue:

Verbis obligatio fit ex interrogatione et responsione, veluti dari spon-
des? spondeo; dabis? dabo; promittis? promitto; fidepromittis? fide-
promitto; fideiubes? fideiubeo; facies? faciam (3. 92). - BepbasbHoe
(cnoBecHoe)06513aTe/IbCTBO BO3HNKAETIIOCPEACTBOMBONpPOCau
oTBeTa, Hanpumep: obeLlaellb i gate? obeLyaro; Aallb SN ? gam;
pyyaelLbcsi in? pyyYaroch,; caenaellb an? caenar.

Cmunyasyueli Ha3bIBaeTCSl YCTHBIM JTOTOBOP, 3aKJIIOYEHHBII TTOCPEICTBOM 60-
npoca OyIyIIETO Kpedumopa Vi COBIANAIOILIETO C 3THM BOIIPOCOM 0méend cO CTOPO-
HBI JIMLIA, COMIAIIAIOLIETOCs ObITh 00ANCHUKOM TIO 00S13aTEIbCTBY:

Stipulatio autem est verborum conceptio, quibus is qui interrogatur,
daturum facturumve se, quod interrogatus est, respondent (D. 45. 1. 5.
1). - CTunynsaumns ectb cy1I0BeCHasi popmya, BKOTOPOUINLO, KOTO-
pOMy 3aaeTCs BOrpOC, OTBEYAET, YTO OHO J4acT Wiiv CAEeNaeT To,
0 4eM ero Cripocusn.

434. TepmuHosiomist. 3Ha4eHue TEPMUHOB stipulatio 1 TJIaBHelIIei ee hopMBI
SpPonSsio, a B CBSI3U C ITUM WM NPOUCX0XHCcOeHUe CTUTTYJISIIIAN, OOBSICHSIETCST pa3TnIHO.
B uncrouHukax puMcKoro mpasa stipulatio MHOrIa MMOHMMAETCSI, KaK MPOMCXOIsI-
mas ot stips MoHeTa (PecT), OT stipula — cTebenb, nanka (festuca, vindicta), ot
stipulus — kpenkwuii, stipulum firmum (I. 3. 15. 1), stipulor or stipo, st yTBepxnaio;
CJI0BO sponsio, spondere OOBSICHSIETCSI MHOTIA OT sua sponte (T.e. JOOPOBOJIBHO),
yaile — OT rpevyeckoro spondai, xxepTBeHHOe BozmusiHue (Verrius y Decra).



B Hayke puMCKOro mpaBa O4eHb PAacIPOCTPAHEHO OOBSICHEHUE BO3HUKHOBE-
Hus stipulatio Ha TTOYBe 0ObIYas MOATBEPKIATH OOEIIAHUS KIISITBOM WM TIPUCSTOM,
3alUIIABIIEHCS PEJTMTMO3HBIMU (2 HE MpaBOBbIMU) HOpMamu. B 1o Bpems, koraa
3TOT TepBOHAYATbHBINA PEIMTUO3HBIN XapaKTep CTUITYJISLMM elle He U3TIaauICs,
VIIOTPeOISIach TOJIBKO CTporasi hopma CTUITYJISILIMA — SPONSio; MOCTENEHHO pe-
JINTUO3HBIN 3JIEMEHT — KJISTBA, TIpUCSTa, — OTIAJ, a 0OeIaH1e COCTABUIIO COMIEP-
>KaHUe CBETCKOTO JIOroBOpa CTUMYJSLIMU. [Ipyrve aBTopbl CUMTAIOT SPONSio MepBo-
HavyaJIbHOI (hOpMOI MOPYYMTENbCTBA, TOMYUMBIIEH TOTOM pPacHpoOCTpaHEHUE B
KauyecTBe OOIIEro crocoba YCTaHOBJIEHMSI JOTOBOPHBIX 00s13aTebeTB. EcCTh maxke
MHEHHE, 4TO Sponsio 1 stipulatio MMeny pa3IndHOe IPOMCXOXICHUE: CTUITYJISI-
LM, KaK eMHbII BepOabHBIN KOHTPAKT, CTala M3BECTHA TOJIBKO B KJIACCUYECKOM
mpase, MePBOHAYAIBHO Xe stipulari 03HaYano TOJABKO aKT KpeauTopa, a spondere
— aKT JOJDKHUKA; TIPU 3TOM, MIPUMEHEHUE Sponsio (XOTsI OHO U COCTARBJISUIO CyIe-
CTBEHHBIIl 3JIeMeHT votum, obera OOXeCTBY) HE TMO3BOJISIET 3aKJIIOYMTh, YTO 3TO
obelllaHre 1aBajioch Ha MOYBE KAKOTO-TO CYILIECTBOBABILIETO 10 HEe 0JIra; Sponsio
C caMOro Hayajia Obla IOpUINYECKUM aKTOM, 10 KOTOPOMY OIHO JIMLIO ITpUHUMA-
JIO Ha ce0sT 00513aTeIbCTBO Tepel] APYTUM.

HesicHOCTb TPOUCXOXIEHUST CTUMYJISILIMM caMa To cebe BHYIIAeT MBICIb 00
OYEHb IPEBHEM TOSIBJIEHUU 3TOM TOTOBOpHOM hopMbl. OTKpbITEIe B 1933 Tomy HO-
Bble (bparmMeHThl M3 MHCTUTYIMI ['ast MOKa3bIBaIOT, YTO 3TOT JOTOBOP ObLT M3BEC-
teH yxe 3akoHaM XII Ta6mui (sicuti lex XII tabularum de eo quod ex stipulatione
petitur).

435. OmHOCTOpOHHHIE XapaKTep ods3aTe/beTBa. O0S3aTeIbCTBEHHOE OTHOIIIC-
HUe, yCTaHABJIMBaBIlIeeCs CTUITYJISIUMEI, MMEJI0O OITHOCTOPOHHMIA XapakTep: UIsI
stipulator, wm reus stipulandi (KpemuTopa) M3 3TOro JOroBopa BO3HUKAJIO TOJIHKO
IpaBo, IS promissor, Win reus promittendi (I0JDKHMKA) — TOJBKO 00SI3aHHOCTD.

436. CoBepienue camyssmyi. PopmanbHble TpeOOBaHUS, YpE3BBIYAITHO CTPO-
rve MepBOHAYaIbHO, C TEYEHUEM BPEMEHM ObLIM 3HAUMTEbHO ocjabsieHbl. Tak,
TepBOHAYAJIbHO TPeOOBAIOCh, YTOOLI OTBET OYKBAJBHO COBIMAmal B CBOCH pemak-
M ¢ BompocoM; a Bo pparmente D. 45. 1. 1.2 Ymemmany (II — III B. H.3.) yxe
TIPUITKMCHIBAETCSI MHEHME, YTO JIISl BOSHUKHOBEHUST CTUMYJISILIMOHHOTO 00s13aTelb-
CTBa JIOCTATOYHO, ec/ii Ha Borpoc dabis? mociemyet oteeT quidni? (T.e. mouyemy Obl
HeT?).

B coBpeMeHHOI HayKe, BITPOYEM, CYMTAIOT, YTO TaKOE CBOOOIHOE TIOHUMaHMe
(bopMBI CTUITYTIALIMN CITOKUIIOCH, BEPOSATHO, TIO3AHEE, T. €. YTO NMPUBEICHHBIN OT-
PBIBOK MCTOYHMKOB MHTEPIOJIUPOBaH cocTaButeisiMu durect. «[Ipyroe nmeno, —
TOBOPUT YJIbIIMaH, — €CJIM JOJDKHUK sine verbis adnuisset», T.e. KUBHET yTBepaH-
TEJIBHO TOJIOBOH, He mpou3Hecs HM ciioBa (D. 45.1.1.2); B 3ToM ciTyyae CTHITYJISI-
LM HeT: BepOaIbHBIM KOHTPAKT HE MOXKET ObITh 3aKiodeH 0e3 verba. TouHo Tak
Xe, TIepBOHAYAJIbHO TpUIaBaIv OOJIbIIOe 3HAYeHUE TOMY, YTOObI OTBET ObLT BbIpa-
JKEH TeM Ke IJIaroJioM, Kakum 3ajaH Borpoc. C TeyeHUeM BpeMEHU 3TO CTajlo He-
CYIIIECTBEHHBIM; TTepecTaii TpUIaBaTh 3HAUCHHME ake TOMY OOCTOSITENTbCTBY, Ha
OIHOM JIM SI3bIKE TTPOM3HOCSITCSI BOIIPOC M OTBET, WIM Ha Pa3HBIX, JIUIIb Obl OHU
OBbLTM BBIpaXkeHbI congruenter, T. €. coBranamy Obl (D. 45. 1. 1. 6)u quIb ObI CTO-
POHBI TTOHWMAJIA JPYT APYra; TakK, BOMPOC MOT ObITh c(HOPMYJIMpPOBAH Ha JIATUH-
CKOM sI3bIKE, a OTBET JaH — Ha TPeYeCKOM.



IMo nepBoHAYaJbHBIM MOHSTUSIM U3 TOTO, YTO CTUITYJISILIUS €CThb IUHBIA U
LIETbHBIA aKT, CJIENOBaJIO, YTO OTBET JOJIKEH CIICIOBATh 32 BOMPOCOM HETMOCPEICT-
BeHHO, a Yisrmad (D. 45. 1. 1. 1) yxe cunraer, 4To ecymm Kpenurop, 3a1as BOIIPoC,
He Hamoro (MOX) ymaaMTcsl M IOJTYyJUT OTBET 110 BO3BPAILICHMM, O0SI3aTeIbCTBO
Bo3HuKaeT: intervallum enim medium (1o apyromy ureHuio — modicum) non viti-
avit obligationem, T.e. cpeHMi1 (ITO IPYroMy YTEHMIO — YMEPEHHBII1) TIPOMEXKY-
TOK BPEMEHU MEXIy BOIIPOCOM M OTBETOM HE TIPETIATCTBYET YCTAHOBJICHHMIO O0SI-
3aresibeTBa. Bripouem, u 310 ocnabiaeHue hopMaar3Ma CTUITY/ISIINM, ObITh MOXET,
BOLIJIO B MPAKTUKY MO3IHEE U IMPUIUCAHO YIIbIMAHY COCTaBUTEISIMM JIUrect:
Mexy rpouumM B npyrom Mecte durect (D. 45. 1. 137, otpeiBok u3 Benynes, 111
B. H.3.) IIPSIMO TOBOPUTCSI, YTO TpeOyeTCsl HelpephIBHEIA (continuus) aKT KpeIrUTO-
pa ¥ JOJDKHMKA; MEXTY BOTIPOCOM M OTBETOM JOIYCTHM B KaueCTBE IMPOMEXYTKA
TosibKO aliquod momentum naturae (HEKOTOPBIM €CTeCTBEHHBII MPOMEXKYTOK).

B oTHoOLIEHNM OOHOI Pa3HOBUAHOCTH CTUNYIALMI hopMasibHbIe TpeOOBAHKS
OCTaBaJIMCh YCTOMUYMBBIMU; 3T0 — dopma sponsio (spondense? spondeo); oHa ObI-
Jla IOCTYIHA TOJBKO PUMCKUM TIpak[IaHaM, a He feperprHaM, U JoDkHa Obuia
TPOU3HOCUTHCST HEMTPEMEHHO Ha JIATUHCKOM SI3bIKE.

Ho u B oTHOIIEHUYU Apyrux hopM CTUMYISLIMU, TIPU BCEX CMATYEHUsIX Ghop-
MaJIbHBIX TPEOOBAHUU, B Kaaccuteckom PUMCKOM TIpaBe BCe-TaKu MPOYHO COXpa-
HWJIKCh HEKOTOPBIC YePThl CTUITY/ISIIMM KaK BepOaTbHOTO KOHTPAKTA: MPUCYTCT-
BME JOTrOBapyBaIOIIMXCS CTOPOH B OOHOM MECTE, YCTHBIN BONPOC Kpeauropa U
TaKOM e YCTHBIN OTBET AOJDKHMKA, COBMAAIONIMIA TIO CMBICITY C BOMPOCOM (com-
gruenter). B kauecTBe yCTHOro JA0roBopa, CTUITYJISILIMSI OCTaBajlach HENOCTYITHON
KaK HEMOMY, KOTOpDBIii HE MOXET MPOM3HECTU BOITPOCA WM OTBETAa, TaK U IIyXO-
My, KOTOPbIii HE MOXET HEMOCPEICTBEHHO BOCIIPUHSITH BOMPOC WM OTBET («Kpe-
JIMTOP JAOJDKEH CIIBIILIATH CJIOBA JODKHUKA U, O0OpaTHO, MOJDKHUK — CJIOBa KPeau-
Topa» — roBoputr laii — 3. 105); He MOXeT 3aKIIOYUTH CTUITYSILIUA U
OTCYTCTBYIOIIIEE JIMIIO («TaK KaK CTOPOHBI MTOJDKHBI CJBIIATh APYT Apyra» — Yiib-
muad. D. 45. 1. L. pr.).

B no3nHeiiiyto, umnepamopckyro 31oxy ObLION XapaKTep CTUITYJISILIMM, KaK 10-
rOBOpa, COBEPIIAEMOIO B MOPSIKE BOMPOCa KPEAUTOPA U HEMOCPEACTBEHHO CIIE/y-
IOILIETO 32 HUM UM COBIAAIOIECTO ¢ HUM OTBeTa JOJDKHMKA, CIVIAMUICS CuiibHee (B
KoHcTuTyuu ummneparopa JIea 472 1., C. 8. 37. 10, ToBOpUTCSI, YTO BCE CTUITYJISI-
muu, legibus cognitae, T. €. He IMPOTUBO3aKOHHBIE IO COACPXKAHUIO, MMEIOT 00s13a-
TEJIbHYIO CUJTY, XOTs1 Obl OHU ObLIM COBEpILIEHBI 10 COIJIAILIEHUIO CTOPOH HE B TOP-
>KECTBEHHBIX WU TIPSIMBIX BBIPAXKEHUSIX, T.€. B (DOpMe BOMpoca 1 COBMAAIOIIETO C
HUM OTBeTa, a quibuscumque verbis, B KaKiX YromHO BBIPAXEHUSIX; HO M TOTIA
CTUITYJISILIASL OCTAaCh HENOCTYITHOW ISl DIYyXMX M HEeMbIX U TpebOBajoCh, IO
KpaifHeil Mepe, B IPUHIIMIIE — IPUCYTCTBUE CTOPOH).

437. BykBajibHOE TOJKOBaHHE COAEPXKAHMS. AHAJOTMYHAsi 3BOJIOLUS ghop-
MaAbHO20 HaYIa HAOIONAETCSl U B OTHOILIEHUM CaMOTO codepiicanusi 00sI3aTelIbCT-
Ba. O63aTeIbCTBO, BOSHMKABIIEE U3 CTUTYJISILNN, ObUTO stricti iuris, T.e. momie-
KaBIllee CTPOro OYKBaJIbHOMY TOJIKOBAHMIO; SIDKUI TTPUMEp TaKOTO TOJKOBAaHMSI
MBI HaxomuM B uctouHukax (D. 45. 1. 91. pr.) Ha TakoM Kazyce:

Hexro crumymiposan pabda, HoO pab Morud U He MOT ObITh NepeaH KpeauTopy;
B YMCJIe IPYTMX BO3HUK Y TaKOW BOIMPOC: OTBEUAET JIU JOJDKHUK, €CJIM CMEPTh I10-



crienoBasa BCIEACTBUE MOMYILIEHHON JODKHUKOM HEOPEXKHOCTH, eci OH negligat
infirmum (ocraBun cinaboro paGa Ge3 3a00ThI), IPYTMMU CJIOBAMM, OTBEYAET JIU
JOJDKHUK ToJbKO 3a culpa in faciendo (T.e. 3a BHHY, BBIpa3sHBLIYIOCS B COBEpIIIE-
HMM TIOJIOXKUTESTbHOTO IEMCTBUS), WIK TakXke 3a culpa in non faciendo (t.e. 32 Bu-
Hy, BbIpa3uBIIIytocs B HecoBepiieHuu aeiictsust). FOpucr IlaBen, naBast 3akioue-
HUE, UMEHHO TaK CTaBUT Bompoc: ...an culpa quod ad stipulationem attinet, in
faciendo accipienda sit, non in non faciendo (4To Kacaercsi CTUIYJISILIUM, CIIEAyeT
JIV TIOHUMATh BUHY TaK, YTO OHA JIOJIXKHA BbIPA3UTHCSI B COBEPIIIEHUU TTOJIOXKUTEITb-
HOTO IeHcTBUs, a He B ynylenuun). Ha stor Bonpoc INasen naet otet: quod magis
probandum est, T.e. cjiefyeT NpyU3HaTh, YTO BUHA WX CTUIYJISILIMY JA0JKHA MOHU-
MaThCsl B TOM CMEICJIE, YTO JOJDKHUK OTBedaeT 3a culpa in faciendo, Ho He 3a mpo-
croe ynyiieHue (culpa in non faciendo). D1or oTBeT MOTHBUpYETCS Tak: qui dari
promisit, ad dandum, non faciendum tenetur — kTo obelaT 1aTh, OTBEYAET 3a TIe-
penady, a He 3a npyroe aeiicteue (D.45. 1.91. pr.).

Bripaxkaronmiicss B 9TOM 3aKJIIOUEHUM KYJIBT CJIOBa MPUBOIWI TaKXKe K TOMY,
yro eme lait (3.102) cuuran CTUIY/ISILIUIO HEASHCTBUTEILHOM, €CId Ha BOIPOC
KpeauTopa: «obemiaemb v 10 cecTeplinii», JODKHUK OOEIIAeT 5; IOpUCT Aaxke He
CTaBMT BOIIPOCa O TIPU3HAHUM 00s13aTeNIbCTBA B MeHbIIel cymme. TlosnHee hopma-
JIU3M CMSITYMIICS M B 9TOM OTHOIIIEHUHW: OT MMEHU fopHcTa YibnuaHa B Jlurectax
ykasbiBaercs (D. 45. 1. 1.4) kak o01ien3BecTHOE TOJIOXKEeHKEe (constat, M3BECTHO,
— XOT$1, BEPOSITHO, W B TAHHOM CJTy4ac U3BECTHBIM OHO CTaJIo YK€ KO BPEMEHU CO-
cTaBlieHUs Komudukauy KOcTiHMaHa, penakTopbl KOTOPOW MPUITMCAIN 3TO TO-
JIOXEeHUEe YNBIIMaHy), 9TO €CIM Ha BOIIPOC KPEemuTopa, obelaciib Ju aaTh 20,
MOJDKHUK OTBevaeT «oberato aath 10», Wi Hao0OpoT, TO 00sI13aTe/IbCTBO 3aKIIIO-
YyeHa B MEHbIIIe CyMMe, B OTHOLIIEHUM KOTOPOM comallieHe MOXHO CUMTATh J0-
cTurHYTBIM. HecMoTpst Ha Takoe penieHne Bompoca Muctutynmu FOctuHuana
(3. 19. 5), BocTIpoM3BOIAT U3MOXKEHHBIN BbIle ¢parMeHT [as, ucxonsiiero u3
MTPOTUBOIIOJIOXKHOTO B3IV,

438. JleiicTBrE CTMITY,ISIIMHA UCKJIFOYMTESTHHO B OTHOLLIEHHH CTOPOH. DopMaitb-
HBII XapaKTep CTUIYJISALIMN CKa3bIBAJICS TAKXKE B TOM, UTO €€ IeMCTBHE OrpaHNIM -
BaJIOCh HETOCPEICTBEHHO YJacTBOBABIIMMU B Heil cropoHamu. Henb3st 6bUT0 TTO
CTUTTYJISIIUM MEXITY IBYMsI JIMLIAMU HE TOJBKO BO3JIOXKUTH 00S13aTENILCTBO HA Tpe-
The, HE ydJacTBOBaBllee B CTumy/siuuu jmno (spondesne Titium mihi centum
dare?), HO ¥ BBITOBOPUTD MPEAOCTABIEHNE CO CTOPOHBI TOJDKHHMKA B TOJTb3Y TPETh-
€T0 JINIA; B 3THX CIyJasix CTUTIYJISTHTY He JaBajii MCKa, TaK KaK CTUITYJISTHT HETo-
CPENCTBEHHO He MMeJ AEHEXXKHOTO MHTepeca Io JOTOBOPY CTUTIYJISILIMU, a TPEThe-
My JIMIy HE JaBaJiM MCKa, KaK He y4acTBOBaBIIeMY B IOroBope. TOJBbKO B TOM
clydyae, KOrja CTUITYJISTHT MMeeT M JIMIHBI WHTepeC B IOTOBOPE, 3aKTI0YacMOM B
TOJTB3Y TPETHETO JINLIA, CTUIYJIsIuMs nomydaer cuiy (D. 45. 1. 38. 20).

PaBHBIM 00pa3oM, CTUITYJISIIIMIO, TIO KOTOPOIA TOJDKHUK OOEIal COBEpILIEHUE
M3BECTHOTO JIEVCTBUS TPETHUM JIMIIOM, JEJIAN0 ACHCTBUTEbHBIM BKITIOUCHHE OT0-
BOPKH O TITaTeXe JODKHUKOM HEYCTOMKM Ha Clydail HEMCTIOTHEHMSI TPETHUM JTN -
oM obszatensersa (1. 3. 19. 21). He npusHaBanach AeHCTBUTENLHOM CTUTTYIALIMS,
KOrIa KpeauTop CTUITYJIMPOBal «post mortem meam (vyu tuam) dari spondes»?

B a1t ciyyasix mpoBomwicst mpuHIUIT «ab heredibus incipere obligationes non
posse», T.e. IeCTBUe 00s13aTeIbCTB He MOXET HaUMHAThCS ¢ HaciaeqHuKoB: Taif (3.



100) Ha3bIBaeT 3TO «HE3JIETaHTHBIM». OIHAKO, 3TO MPEMNSTCTBHE OOXOMUIIOCH BBE-
IIEHWEM B JIOTOBOP J00aBOYHOro Kpeautopa (adstipulator, cM. 11. 444), KOTOpEIl 1
MOT TOJIyYUTh UCITOJTHEHHE TIOC/Ie CMEPTH IJIABHOTO KPEAMTOPa, WU, elle Mpollie,
MyTeM HEKOTOPOTrO CJIOBECHOTO YXMILPEHUS, 3aMEHsIsl BbIpaskeHHe post mortem
meam — OrOBOPKOIi cum moriar (1 COOTBETCTBEHHO — post mortem tuam cjioBa-
MU: cum morieris).

B mpase KOctuHuaHa Bce 5TH YJIOBKU CTAIM YK€ HEHYXXHBIMU; ISl OKOHYA-
TEJILHOTO pa3pellieHns] 3TOro BOMpoca, BO30Y:KIABIIETO B MPAKTUKE COMHEHHUS U
TMpeaCTaBIsBIIerocst HesscHbIM, KoHctuTyimeit 531 1. (C. 4. 11. 1) ObU10 ycTaHOB-
JIEHO, 4TO BO3MOXHO et ab heredibus et contra heredes incipere actiones et obliga-
tiones, ne propter nimiam subtilitatem verborum latitudo voluntatis contrahentium
impediatur (T.e. melicTBUe 00S3aTENBCTB 1 MCKOB MOXET HAYMHATHCS B JIMIIE Ha-
CJIEMHUKOB, KaK Ha aKTUBHOM CTOpPOHE, TaK M Ha MACCMBHOM, YTOOBI OT Ype3Mep-
HOHM IIEMETWILHOCT B OTHOIIEHUU YMOTPeOIseMbIX BBIPAKEHMIA He BCTpevasa
IOMeX ILIMPOTa 3aMbIC/IOB KOHTPAr€HTOB).

439. AoctpakTHblii xapakrep. O0513aTeILCTBO M3 CTUITYJISILIMM OTJIMYATIOCH A0-
cmpakmHbim XapaktepoM (1. 296-297). Ecim yka3zaHHBIE BbIIlle TPeOOBaHMSI OT-
HOCUTEIBHO TIOPSIKA 3aKTIOUCHUST CTUITYJISILIMK (BOIIPOC KPEeAUTOpa, COBIANAI0-
M4 OTBET JOJDKHUKA, CIIOCOOHOCTh HEMOCPEACTBEHHOTO BOCIIPUSATHUST KaXKIbIM 13
KOHTpareHTOB, OMHOBPEMEHHO TMPUCYTCTBYIOIIMX B MECTE COBEPILICHUS] CTUITYJISI-
LUK, APYT Apyra) COOMIOAEHBI, 00sI3aTe/IbCTBO BO3HMKAET, HE3aBUCUMO OT TOTO,
KakKoe MaTepraJbHOe OCHOBAHUE TIPUBEIO CTOPOHbI K 3aKITIOUEHUIO JOrOBOpa, Ka-
KYIO XO3SIACTBEHHYIO 11€JIb OHU TPECeI0BaIN, W JOCTUTHYTA JIX 3Ta LeJb.

C TOYKM 3peHUsI MHTEPECOB BEPXYILKKM pabOBJIaeIbuecKOro o0IIecTBa, CTpe-
MMUBIIECTOCsA, BCEMU MEpaMU 3a1<a6am/m, JOJLKHUKOB, 6[:1.)'[0 BBI'OJHO OTOPBATh CU-
JIy TOTOBOpa OT €r0 MaTepuaJlbHOTO OCHOBAaHMS: TOJDKHUK, U 6e3 Toro (hakTruyec-
KU HAXOOUBIIMIACS B 3aBUCUMOCTHU OT CBOETO COLIMATBHO U S9KOHOMUUYECKH OoJice
CUWJIBHOTO KpeauTopa, elle OoJblle MoanamaeT Mof ero BIacTh U YCMOTPEHME.
ITpuHUMI aOCTPaKTHOCTU 00sI3aTe/IbCTBA He JIMILAJ, MpaBaa, JOJKHUKA MpaBa 10—
Ka3bIBaTh, YTO OCHOBaHWE, MO KOTOPOMY OH MPUHSIT Ha ceOsl 0053aTeNIbCTBO, HE
OCYILIECTBUIIOCH; HO TaKOE JOKA3aTeJILCTBO ObLIO TSI HETO He Beerma (haKTUIeCKU
BO3MOXHO, /1a Y TpeGOBAJIO HEPEIKO BPEMEHH, a IOKa OTCYTCTBUE OCHOBAHHUS HE
JTOKa3aHO, KPEAUTOP MOT YK€ OCYILIECTBUTh CBOE TIPABO.

AOCTPaKTHBII XapakKTep CTUITYJISILUK (TIOMUMO TIPOCTOTHI M OBICTPOTHI B3bICKA-
HUS TOJITa) TPENCTaBIsUT TO YIOOCTBO, UTO B 3TY (DOPMY MOXKHO ObUIO 0OJIeUb JII0-
00€e 00s13aTeIbCTBEHHOE OTHOIIIEHNE — UM 3aeMHOE 00513aTeJIbCTBO, M 00SI3aTEIbCT-
BO IUIATEXA LEHBI 3a KYIUIEHHYIO Belllb, ¥ T. A. CTUNyAsLMe monb30BaIicCh
HepeaKo B LIeJISIX HOBALIMK, T. €. 3TOT JOTOBOP 3aKJIIOYANIN ISl TOTO, YTOOBI TIpe-
KpaTWTh Y€ CYILECTBYIOIIee 00s13aTeIbCTBO, IMOCTABUB HA €r0 MECTO HOBOE, BO3-
HuKamolee u3 crumyissin (. 354). JlokazaB (pakT CTUITYJISIIVHN, KPEIUTOP TeM
CaMbIM TIOJy4aT BO3MOXHOCTb B3BICKAHUSI TI0 O0SI3aTEIIbCTRY.

Dra yepra CTUMYJISILIMK, MTO3BOJISBILASI BIOXUTH B Hee JII000e comepKaHue U
OBICTPO TMPOBOIUTH €€ B >KU3Hb, Aeala CTUIYJISILIUIO CAMOM YIIOTPeOUTEIbHOM B
MpakTHKe (POpMOI1 JOroBopa; B KJIACCUYECKYIO 3MO0XYy 3TO — OCHOBHasl ¢opMa
obopoTa.



Heob6xommo, omHako, sl YTOYHEHHsI TO0aBUTh, YTO aOCTPAKTHBIN XapaKTep
CTUTTYJISILIMOHHOTO 00513aTeNIbCTBA HE JOBOIWJICS O TaKWX KPaHMX TPEIesoB,
YTOOBI HE MPU3HABATh CWJIbI 32 CTUIYJISILIMEN, eCIM OHa 10 XKeJTaHUIO0 CTOPOH TO0-
CTaBJIcHA B CBSI3b C TOM XO3SIMCTBEHHOM ILIEJIbIO, TSI KOTOpPOU 3aKimodanack. CTo-
POHBI He TOJIBKO MOIJIA YITOMSTHYTh B TEKCTe BOIpOCca M OTBeTa OCHOBaHUE, TI0 KO-
TOPOMY CTWITYJISILIMSI COBepIIaiach, HO W TIOCTABUTb CWJIY CTUITYJISIIAA B
3aBUCHMOCTD OT Tpec/IeayeMOi LIS MOCPEACTBOM BKJIIOYEHHS COOTBETCTBYIOIIIE-
IO YCIIOBUSL WIK B MHOM (hopMe, Harpumep, si qua mihi nupserit, decem dotis eius
nomine dare spondes, T.e. «eClIi KTO-HUOYIb BHIMIET 3a MEHS 3aMyX, OOeIlaelib
ym gath 10 B kauecTBe mpumaHoro 3a Heit?» (D. 45. 1. 108).

440. OTBeTCTBEHHOCTH N0 cTUNy.IsK. CTUTYJISIMS He TOJIbKO TpeOGoBaia Iist
CaMOTO YCTaHOBJIEHHs 00sI3aTeThCTBA COOMIOIEHUST OMpeie/IeHHOI (hOpMBI, HO U TT0
CONEPXKaHMWIO BO3HUKABIIIee M3 Hee 00sI3aTeTbCTBO PACCMATPUBAIOCH (POPMAAbHO:
JOJDKHUK 00s13aH ObLT MCIIOJTHUTD TOJILKO TO, YTO OYKBAJTBbHO BBITEKAET M3 TTPOMU3-
HECEHHBIX BOIPOCA M OTBETA. DTa TOYKA 3pEHUS IPUBOAMIIA K TOMY, HAITPUMEp, YTO
€CJIM TOJDKHUK 00s13aJIcsl TiepeaTh Belllb, a OHa TIOrMbsia Uiv UCropyeHa, TO TOK-
HWK TIPU3HABAICS OTBETCTBEHHBIM JIMIIIB TOT/IA, €CJIM OH ITOITYCTHII culpa in facien-
do, T.e. CBOMM TIOJIOXUTEITHHBIM JACHCTBIEM BbI3BAT HEBO3MOXKHOCTDH MCTIOTHEHUS
00513aTeIbCTBA WM YXY/IIIIEHUE TIPeIMETa; eClii 3Ke TAKOe TMOCISACTBUE HACTYITIIIO
3BHIY HETPUHSITUS TOJDKHUKOM HEOOXOMVMBIX MEp WM ero ymylueHuit (culpa in
non faciendo), TOJKHUK MO CTUITYJISLIMM OTBETCTBEHHOCTH He HECeT (MpUBeNeHHOE
BbIlLIe, B M. 437, Mecto uctounukoB — D. 45. 1. 91. pr). Ecau nonyieHa culpa in
faciendo, To, HeCMOTps1 Ha TMOEIb BEIM, MOKXHO MPEABIBUTD UCK U3 CTUIYJISILIUI
HAa Tex Xe OCHOBaHMAX, KaK ecyiv Obl Bellb Obuta Liesa (Pauli Sent. 5, 7, 4); 3a culpa
in non faciendo MOJDKHMK HE OTBEYaeT.

YcTaHOBUTB, TOMTYCTUIT JIW TOJKHUK culpa in faciendo v Tonbko culpa in non
faciendo, He Bcerma jierko. I1oaToMy, KpeaMTOPHI IUI OrpakKaeHMsI CBOMX MHTEPe-
COB CTaIM BHOCUTH B CTUITYIsIInIo doli clausula — oroBopky 00 OTBETCTBEHHOCTH
3a dolus, Graromapsi KOTOPO# Cy/ibsl MOT' YCTAHOBUThL OTBETCTBEHHOCTD JOJDKHUKA
TaKke B TeX Cydasix, Korja 1o OyKBe JOTroBopa ee Mpu3HaTh ObUTo Henb3s. [lo
cnoBam KOmana (D. 45. 1. 53), 31a oroBopka 1 MMeNia CBOMM Ha3HA4eHUEM OT-
KPBITh BO3MOXKHOCTb COCTAaThCSl Ha Takue (haKThl, KOTOpbIe OYKBATLHON penaKiiv-
el JoroBopa He MOIYT ObITh OXBauyeHHI (quae in praesentia occurrere non possint),
a TaKKe pa3pelluThb BCIKOTO pona HescHble ciydau (ad incertos casus). I[MTanuHu-
a" (D. 45. 1. 121. pr.) maer Ham u hopMyITPOBKY Takoii clausula doli: dolumque
malum huic rei promissionique abesse abfuturumque esse stipulatus est ille spo-
pondit ille — KpeauTop CTUITYIMPOBAT U JOJZKHUK O0€ILasl, YTO B 3TOM JeJie HEeT U
He OyZIeT 371010 yMmbIcia.

441. Cautio. /I obecrieueHns JOKa3aTeIbCTBa (PAKTa COBEPLIEHUS CTUITYISA-
LIMM BOIIJIO B OOBIYAl COCTABJISITh MMCbMEHHBIN aKT, YIOCTOBEPSIIOIIMIA 3TO 0OCTO-
SITEJTbCTBO W HasbIBaromuiics cautio. C TedeHreM BpeMEeHU 3TH CTUITYJISIIIMOHHBIC
JIOKYMEHTBI TTOJyI/IA TaKoe IIMPOKOe TIPUMEHEHHE, YTO 3HAUYEHUE CTHITYJISIIIM-
OHHOM (hopMyJTBI (BOITPOC M OTBET) OTOILIO HAa BTOPOH TUIaH, U €CJIU TOJBKO 00e
CTOPOHBI MPUCYTCTBOBAJIM B OMHOM MeCTe, TO TIpM HaJM4YMM cautio Tipearosara-
JIOCh, YTO COCTABJIEHWIO TOKYMEHTa TIpemiecTBoBaiy verba stipulationis (crosec-
Has ¢dopma crunynsauun) (D. 45. 1. 134. 2). TlaBen BblpaxkaeTcsl naxe CUJIbHEE:



«Ecmm — roBoput OH, — B JOKYMEHTE HaIlMCAHO, YTO HEKTO OOCIIAT YTO-TO, TO
9TO CYMTAETCS PAaBHOCUJIBHBIM TOMY, UTO Ha 3alaHHBI 00 3TOM BOIPOC ObLT JaH
CooTBeTCTBYIOIIMI OTBET (CeHTeHLMH. 5. 7. 2).

B KoOHIIe KOHIIOB MPUIILTA K TOMY, YTO JOKYMEHT O CTUITYJIILIMKM caM 10 cebe
CO3MAeT TPEATIONOXEHNE O COCTOSIBILICICS CTUIYJISILIMM: €CIIM B TOKYMEHTE €CTb
yKa3aHue, YTO CTOPOHbI ITPHUCYTCTBOBAIM TPY €0 COBEPIIIEHNH, 3TO YKa3aHUe Mpy-
3HaeTCsl 3a JI0KA3aTeIbCTBO; M TOJIBKO €C/v OyayT MpencTaBieHbl manifestissimae
probationes (O4eBHIHEHIIIME J0KA3ATEJILCTBA), YTO B TEYSCHUE BCETO TOTO JAHS, KOT-
Jla COCTABIISUICS JOKYMEHT, OHA M3 CTOPOH He HaXOIWJach B MECTE €ro COCTaBlie-
HUs, He OyIeT MPUIAHO CWIbl CTUITYJISILIMOHHOMY 00s13aTeIbeTBY. JloKazaTenbeT-
BEHHasl Cwia JOKYMEHTa O CTUIMYJSILMM MOTUBMPYETCSI MMIIEPaTOPOM
OcrvHmanoM vHTepecamu KoHTpareHToB: huiusmodi scripturas propter utilitatem
contrahentium esse credendas, T.e. TAKOro poma JOKYMEHTHI JOJDKHBI IIPUHUMATHCS
3a JJOKa3aTe/IbCTBO B MHTepecax KoHTpareHToB (C. 8. 37-38. 14).

§ 130. CnoxHbie PpOpMbI CTUNYNALUM.
KoppeanbHble o6s3aTenbcTBa. Adstipulatio. Adpromissio

442. MHOKeCTBeHHOCTS JiI B crvmyyisimd. CTUMYNSILUA JOTycKaia Iprcoe-
IUHEHWE WM K KPEIUTOpY WIN K JAOJDKHUKY ellle APYIYX JIMII, B KauecTBe JIN ca-
MOCTOSITEJIBHBIX KpeauTopoB (correi stipulandi) miv caMOCTOSITENIbHBIX TOJKHU-
KoB (correi promittendi), 106aBoYHBIX KpeauTopoB (adstipulatio) v 106aBOYHBIX
JOJDKHUKOB (adpromissio).

443. Koppeamhble o0s3aTenbersa. Eciii 1Ba miv HECKOJIBKO KPEIUTOPOB 3a-
JIAIOT TOJDKHUKY OMHAKOBBIN BOIIPOC, a OH JIa€T UM CPa3y OOIIMIA OTBET, TO yCTa-
HaBJIMBAETCS OTHOILIEHWE, B KOTOPOM IIPU OJHOM JOJDKHMKE OymeT HECKOJIBKO
KpeIUTOPOB, paBHO caMocTosiTeIbHbIX. «Centum mini dare spondes?» (obeliaeiib
1 gatb MHe 100?) — criparimBaer omuH Kpemurop. [Ipexie yeM TOIKHUK Jal OT-
BET, TOT K€ BOIPOC 3amaer apyroit kpemurop: «Eosdem centum mihi dare spon-
des?» JIOJDKHUK OTBEYaeT OMHOBPEMEHHO ToMy U apyromy: «Utrique vestrum dare
spondeo» (00elaro AaTh KAXIOMY U3 Bac). TakuM IyTeM BO3HUKAET 00S3aTe/IbCT-
BO, KOTOPOE paHblile ObLIO MPUHSITO HA3bIBATh KOPPEATbHbIM, a TeMeph Ha3bIBAIOT
COJIMAAPHBIM Ha akTUBHOW CTODOHE (cM. M. 304). B Muctutyuusx KOctuHuana
(1. 3. 16. pr.) mocjie onmMcaHust 310 (POPMBI TIOSICHSIETCS, YTO €CITU OTBET JOJIKHU -
Ka He OyZeT o0IIMM, JaHHBIM T0C/Ie BOITPOCOB M MIEPBOTO U BTOPOTO KPEAUTOPOB,
a HaoOOpoT, TocJie BOIpoca TEePBOro KpeauTopa MocjenyeT ceidac e OTBET
JOJDKHUKA, a 3aTeM 3a/IaCT BOTIPOC BTOPOMl KPEAWUTOP W Ha HETO JACT OTHETbHBIA
OTBET JOJDKHMK, TO KOPPEeaIbHOIO 00s13aTe/IbCcTBa He OymeT, a OydeT ABa OTIEIb-
HBIX 00s13aTeJTbCTBA.

KoppeanbHoe (conaapHoe) 00513aTeIbCTBO MOXET BOSHUKHYTD U Ha I1aCCHUB-
HOI1 CTOpOHE: KPeANTOp TpesjiaraeT KaxaoMy U3 HECKOJIBKUX TOJDKHUKOB OIMH U
TOT e BOIMpPOC, OMHOMY 3a IpyruM 0e3 mepepbiBa: «Maevi, quinque aureos dare
spondes? Sei, eosdem quinque aureos dare spondes?») («MoaBuii, obelaensb a1
JaTh MATh 30710ThIX? Celi, 0Oelaeiib U TakXKe AaTh MATh 30JI0ThIX?»), a TOJIKHU-
KU TIOCJIE 3TOr0 OOIIEro BCeM BOIIPOCA OTBEYAIOT IOOAMHOYKE: «Spondeo».

CTurmynsiyst ¢ HECKOJIbKUMU PaBHO CaMOCTOSTEIBHBIMU KPEIUTOpaMy Ha3bl-
BaeTCsl aKTUBHBIM KOPPEaTbHbIM (COMMAAPHBIM) 00513aTeIbCTBOM, CTUIYJISILIUS C



HECKOJIbKUMU PaBHO CaMOCTOSITEJIbHBIMU JTOJDKHUKAMU — TIACCUBHBIM KOppeasb-
HbIM (conuaapHbIM) o0sizaTenibeTBOM. [lo Takum obsi3aTenbeTBaM et sitpulantibus
solidum singulis debetur et promittentes singuli in solidum tenentur, in utraque
tamen obligatione una res vertitur: et vel alter debitum accipiendo vel alter solven-
do omnium peremit obligationem et omnes liberat (1. 3. 16. 1), T.e. KaxmpIit 13 Kpe-
JIMTOPOB UMeeT MpaBo TpeOoBaTh BECh MpeaMeT 00sI3aTeIbCTBA M KaXKIbIA U3 TOTK-
HUKOB OTBEYaeT B TMOJHOM o00ObeMe; B 0O0OMX 00s3aTelbCcTBaX, OIHAKO,
cofiep>kKaHKeM SIBJISIETCS] €MUHbBIN TIPEMET, Y €CJIM OIUH U3 KPeIUTOPOB MPUHUMA-
€T TUIaTeX, WK OVH U3 TOJDKHUKOB TUIATUT, OH 3TUM TpeKpalliaeT 00s13aTesIbCTBO
BCeX 1 ocBoboxkmaet Beex (1. 303 u ci.).

YcraHoOB/IEHNEM aKTUBHOTO KOPPEANbHOIO (COMMAAPHOIo) 00sI3aTeIbcTBa CO-
3[aK0TCsl YI0OCTBA TSI TOM M IPYTOi CTOPOHBIL: ISl KPEAUTOPOB TIOJIOXKEHUE 00J1er-
YaeTcsl TeM, 4TO KTO M3 HUX OyleT MMeTh BOBMOXHOCTb MOTPeOOBaTh UCTIONHEHMUS,
TOT U OCYLLIECTBUT CBOE MPABO; C APYrOii CTOPOHBI, TOJDKHUK MOJy4YaeT TO yI00CTBO,
YTO MOXET TUIaTUTh JIoOoMy Kpemutopy. [laccMBHasi KoppealbHOCTh (Coumap-
HOCTb) CO3MaeT it KpeauTopa Ooblie IIaHCOB Ha YAOBIETBOPEHUE 110 00s13aTelh-
CTBY, TaK KaK TPH HETUIaTeKeCrOCOOHOCTU OIHOTO U3 JOJDKHUKOB COXpaHSIETCs
BO3MOXXHOCTb B3BICKATh C IPYTOT0 (TOJBKO €CJIM KPEAUTOP TMPETbsIBAI UCK K OIHO-
My M3 JOJDKHMKOB M JIOBEJT 3TOT MCK JIo litiscontestatio — cM. 1. 74), To XOTsI ObI OH
U He TIONy4WJT YIOBJIETBOPEHUSI, OH JIMILIAJICS B TOIOCTUHMAHOBOM TIPaBe BO3MOXKHO-
CTU TIPEIBSIBUTH UCK K JAPYTOMY KOppeaTbHOMY (COMMIApHOMY) NOJDKHUKY; B TIpaBe
FOctuHuana omHa litiscontestatio ¢ omHUM U3 KOppeabHbIX (COMMAAPHBIX) TOIKHU-
KOB cama 1o cebe He 0CBOOOXIaIa IPYroro KOppearbHOTO (COMMAAPHOTO) TOIKHM-
Ka; TOJILKO C MOMEHTA YIOBIETBOPEHMSI KPEMTOpa OMHUM U3 KOppeaTbHbIX (CON-
TApHBIX) JTOJDKHUKOB ocBoOoxknaercs u apyrou (C. 8. 40. 28. 2-3).

HecMoTtpst Ha eaMHCTBO TpeaMeTa KoppealbHbIX (COMUMAAPHBIX) 00s13aTeIbCTB
(una res vertitur) ¥ TECHYIO CBSI3b MX MEXIy COOOM, BCe-TaKM KaxXIoe U3 HUX UMe-
€T CBOE CaMOCTOSITEJIbHOE CYLUECTBOBAHME U CBOM OCOOBIN XapakTep; Harpumep,
OIIHO MOXET OBITh YCTAaHOBJIEHO, Oe3yCIOBHO, Apyroe — in diem vel sub condicione
(Ha cpok v mox ycimoBueM, 1. 3. 16. 2) (mompoduee — 1. 303 u c1.).

444. Adstipulatio. Adstipulatio oowsicHsieTcst Taem (3. 110 u ¢n.) caemyronmm
ob6pazom. [lpu 3aKiIOYEeHUU CTUITYJISILIMM MEXIy OIpeneJeHHBIM KPEIUTOpOM U
JIOJDKHUKOM MIPUHUMAET yUacTre 000asouHbili  Kpedumop, KOTOPBINA CTUITYJIUPYETTO
K€ caMoe, YTO M OCHOBHOM KPEAUTOp, MPUYEeM HeoO0s13aTesIbHO, YTOObI B 3TOi 10-
0aBOYHOI CTUTIYISILIMU YITOTPEOSISUIUCH TE XK€ CaMble BbIPAXKEHMSI, YTO U B OCHOB-
Hoii. Hampumep, oCHOBHOI KpenuTop 3amaeT Bompoc: «dari spondes»?; moirydaeT
COOTBETCTBYIOIIIMI OTBET MOJDKHMKA; CJIEIOM 3a TeM, 3amaeT Borpoc adstipulator,
N00ABOYHBIM KPEeAUTOp, WIKM B TeX 3Ke BBIpAXEHUSIX, WK B Apyrux: «idem fide tua
promittis?» MOKHUK JaeT U eMy COOTBETCTBYIOLIMI OTBET. TeM cambIM TepBbIit
KpPEIUTOp CTAHOBUTCSI OCHOBHBIM, stipulator, Bropoii — no06aBoyHbIM, adstipulator.
B o6miem, adstipulator — Takoif ke KpeAuTop, Kak U stipulator: muatex, coBep-
1eHHbIi adstipulator'y neficTBUTesNIeH B TOM ke Mepe, KaK M TUIaTeX CaMOMYy CTH-
mynsHTy; adstipulator moxeT, momo6HO adstipulator'y TpeabsIBASTh MCK, IaXe
npoiath noar. Ho oH — kpeautop mo06aBoYHbIMA, B MHTepecax IJIaBHOTO; BCe ITO-
JIy4eHHOE WM B3bICKAHHOE OH 00s13aH TiepeaaTh IIaBHOMY KpEIUTopy.



TToaHOrO CoBMaAeHUsI MO COAEPXKAHUIO MEXKIY CTUITYJISILIME OCHOBHOTO CTH-
myJaTopa 1 1006aBoYHOM cTumysisiiueit adstipulator'a He TpeOyeTcst; HO BO BCSIKOM
ciydae comepxkaHue adstipulatio, Kak 00s13aTeIbCcTBa J00aBOYHOTO, aKIIECCOPHOTO,
He JOJDKHO OBITh LIMpe 00S13aTe/IbCTBA IO OCHOBHOM CTMIYJISILIMK; HAao0OpOT,
yMeHbllIeHEe 100aBOYHOIO 00s13aTe/IbCTBA MO CPAaBHEHUIO C IJIABHBIM — JOITYCTH-
Mo (OyzeT JIn yMEHbIIIEHUE BbIpaXKaThCs B pa3Mepe CyMMbl 00s13aTe/IbCTBa, WIM B
oCJIabJIeHUH YCITOBUIA, HAIPUMED, OCHOBHASI CTUITYJISILIMSL 3aK/IIOUeHa pure, 6e30-
TOBOPOYHO, a adstipulatio — mom ycioBuem).

Kakune npakTtrueckue HagoOHOCTH MpeCIeayroTcs 9Toii HoBol ¢opmoii? Ka-
K1e 9KOHOMUYECKUE 3arpochl BBIIBUHYIM ee?

B Uncturymmsix Tas (3. 215) mbl HaxomuM Takoe ykazanue. [lepemnasast comep-
>KaHWe 3aKoHa AKBWIMS, [aii cooOILaeT, YTo BTOPOIl IIaBOK 3TOro 3aKOHa Mpery-
CcMaTpuBaJIcs MCK IpoTUB adstipulator'a, coBepimsiero acceptilatio (T.e. mpekpa-
THUBIIETO 00s13aTeibeTBO) in fraudem stipulatoris, Bo Bpem IIABHOMY KpeOMTODY.
M3 310T0 MOXHO 3aKITIOUMTH, UTO adstipulatio ciry>kia mpaBoBoit (hOpPMOIi, oT4Ya-
CTU 3aMEHSIBIIEH MPUHLIMITMATIBHO HE TOIyCKaBIIIEeCsT B TO BPEMSI ITPEICTaBUTEb-
CTBO: BBOZISI B CTUIYJISILIMIO JOOABOYHOTO KPEAUTOPA, TJIABHBII KPETUTOP TOTydalt
BO3MOXKHOCTb 3aMEHUTh CeOS1 3TMM HOOABOYHBIM KPEAUTOPOM IPU B3BICKAHUU
nmonra. B kimaccuueckyro 31moxy, ¢ JOIMYIIEHUEM TTPOLIECCYalTbHOTO MPeACTaBUTE b~
CTBa 3TO 3HayeHue adstipulatio oTnao.

Jpyras ¢pyHKINS, BRITOTHSIBIIAAC adstipulatio, cocTosiia B TOM, 4TO C €€ I10-
MOIIBIO MOXHO OBLIO TIOJIyYMTh OOCILIaHUE CHOEIaTh YTO-TO TMOCIe CMEPTH KPeau-
Topa. OObIYHAs (TIpocTasi) CTUITYJISLMST ObUla VIS 9TOM 1ieM HeaocTaTtoyHa (1.
438); mipuBieKast 1OOABOYHOTO KPEANTOPa, BBIXOMWIM TaKUM IIyTEM M3 3aTpyIHe-
HUSL: KOLJa yMHUpal OCHOBHOWM KPEIUTOpP, BBICTYMAT JOOABOYHBIA M TpeGOBal OT
JIOJDKHUKA UcTonHeHus 1o obszarenbetBy (Tait. 3. 117). B mpase KOctnnmana,
KOrma ObUIO JOIYIIEHO CTUITYIMpPOBATh AeWCTBUE post mortem suam, adstipulatio
yTpaTwia 3TO 3HaUeHUe, a TIOTOMY BBIIIUIA U3 YITOTPEOICHNS.

445. Adpromissio. Adpromissio onuceiBaercst laem (3. 115 u cn.) tak. [ocre
TOTO, KaK KPeAUTop 3aJal JOJDKHUKY Bompoc: «centum dare spondes?» wm «fide-
promittis?» wm — «fide tua iubes?» ¥ MOMYIMIT OT HETO COBIMATAIOIIMIA OTBET, OH
obpalaercst K IpyromMy JIMily, KOTOpPOe JOJDKHO YJacTBOBAaTh B KaYeCTBE J00ABOY-
HOTO J0JDKHUKA, ¢ BorpocoM: «idem dari spondes? idem fidepromittis? idem fide
tua esse iubes?», a TOT oTBevaeT: «spondeo, fidepromitto, fide mea esse iubeo». Tak
nonmy4aercst Tpu opmMbl adpromissio: sponsio, fidepromissio, fideiussio.

Oo6miee 11s Beex 9TUX Tpex opM [aii onpeaensieT cioBaMM, 4YTO 37eCh 3a TO-
ro, KTO OOEIIaeT 10 CTUIY/IALMU, obs3biBatoTca Takke apyrve (3. 115), Te.
adpromissio mpeacTaBisieT coboit nopyuumenscmeo, WIA AOTOBOP, MO KOTOPOMY
TpeThe JINIIO, B LeIsIX obecriedeHus kpeauropa (ut diligentius nobis cautum sit,
Tait. 3. 117), npuHuMaeT Ha cebsl OTBETCTBEHHOCTD IO 00S3aTENILCTBY JOJDKHUKA
(tnaBHOTO). OO6SI3aTEILCTBO MTOPYUYUTENIS SIBISIETCS] aKLIECCOPHBIM, 100aBOYHBIM K
00513aTeIbCTBY IVIABHOTO JODKHMKA, M B 5TOM KauyeCTBE CYILECTBYET JIMILD I10-
CTOJIbKY, TIOCKOJIBKY CYILIECTBYET IJIaBHOE 00SI3aTeNIbCTBO, 0OecrieunBaeMoe Mopy-
YUTEJILCTBOM, U B pa3Mepe, He TPEeBbIIIAIOIIEM pa3Mepa TIaBHOTO 00s13aTe/IbCTRA:
niec plus in accessione esse potest quam in principali re — B mpunaTke (Kakum siB-
JISIETCS TTOPYYUTENBCTBO) HE MOXET OBbITh OOJIbILIEE COAEPKAHME, YeEM B OCHOBHOM



otHomieHuu (T'ait. 3. 126); MOPYYUTETHCTBO B MEHBIIEN CyMME TI0 CPABHEHUIO C
IJIaBHBIM 00s13aTeNTbcTBOM momycTuMo ([aii 3. 126); BooGIle, MOXHO TIPUBIEYb
nopyuuTens in leviorem causam; HO eciM MOpYdYuTeNb NpuBiedeH in duriorem
causam, ero obs13aTesbcTBO He Bo3HuKaet (D. 46. 1. 8. 7). 3akonom Kopuenus (I
B. IO H. 3.) OrpaHMYeHa BOOOILE OTBETCTBEHHOCTb MO 00s3aTenbcTBY creditae
pecuniae OIHOTO JINIIA TIepe OMHUM 1 TeM 3Ke JIMIIOM B OTHOM M TOM Ke romy 20-
ro ThicstuaMu cectepuuii (Iait, 3. 124).

W3 Tpex Ha3BaHHBIX (HOPM TMOPYYMTELCTBA, sponsio u fidepromissio, mo cio-
BaM Tas (3. 118), apismiorcs cxomubiME, mojioxeHue xe fideiussor CUIBHO OT/IMYa-
erca (valde dissimilis). MmenHo, sponsio u fidepromissio Moryr obecrieunBarh
TOJIBKO BepOalbHOE 00s13aTeIbCTBO; HAIpOTUB, fideiussio yroTpebisercss omrHa-
KOBO, BOZHMKJIO JIM TJIABHOE 00s13aTeNIbCTBO verbis, WM litteris, Wi re, Wiv cor-
sensu. B otmmuwe ot sponsio u fidepromissio, fideiussio, obecrieunBaeT ogrHaKO-
BO U IIMBWJIbHOE W HaTypajbHOe (T. €. He CHaOXEeHHOe MCKOM) 00s13aTeIbCTBO.
Hanee, sponsor u fidepromissor oTBeyaroT TOJBKO JUYHO, UX HACASTHUKNA OTBET-
CTBEHHOCTH 110 adpromissio He HecyT; HampoTuB, B ciydae fideiussio oTBeTCTBEH-
HOCTb JIOXUTCSI TaKKe W Ha HacienaHuka fideiussor. OTBeTCTBEHHOCTh SPONSOr U
fidepromissor 6b1a orpannueHa (1o 3akony Oypust npudnuszureasHo 11 B. 1o H.3.,
JeCTBIE KOTOPOTO PacIpoOCTPaHsIOCh TOJbKO Ha MTamio) IByXJIETHUM CPOKOM;
fideiussor oTBeyaeT 6e3 OrpaHUUYEHUS CPOKOM.

CylllecTBeHHOE 3HaYeHWEe MMEJNIO pa3jinyuve B TojiokeHuu sponsores U fide-
promissores, ¢ onHOI cTOpOHBI, fideiussores ¢ IPyroii, Koria BBICTYIIATIO HECKOJb-
KO TIOpY4YMTeJIel 10 OHOMY 00S13aTeNTbCTBY. B OTHOIIIEHNN OTBETCTBEHHOCTH He-
CKOJIBKMX comopyuMresieii — sponsores M fidepromissores 3akoH Amynest (lex
Appuleia HeM3BeCTHON HaM JaThl) YCTAHOBWII, TIo croBam [as (3. 122), quandam
societatem, T.e. CBOero poa TOBapMIIECTBO: €CITM OMHUM M3 COTTOpYJMTETIe OyneT
yIUTa4eHO OOJIbIlle, YeM MPUUYMTAETCS Ha ero JOJI0, OH MOXET B OTHOIIEHUU W3-
JIMIIKA TIPEIbSBIISATG UCKU K IPYTUM TOpy4YuTelisiM. bosee mo3nHum 3akoHoM Py-
pUsI YCTAaHOBJIEHO, YTO HECKOJIbKO sponsores U fidepromissores HeCyT OTBETCTBEH-
HOCTh TIO 00SI3aTeILCTBY TOJBKO B TAAAlOIIMX Ha HUX OOJMAX (IO BpeMeHU
B3bicKaHus1) (in... partes diducitur inter eos obligatio et singuli in viriles partes
obligantur, Tait. 3. 121). OtmMenwn au 3akoH @ypust B otHomeHun Urtanuu, npe-
JielaMM KOTOPOM OTrpaHMYMBAJIOCh €ro JeiicTBue, 3aKoH Armyness — s [as
(3. 122) ovwuto HesicHO (valde quaeritur). ITockombKy sponsores u fidepromissores
OTBEYATH B Tpelesiax MaJarolleil Ha HUX 101, UM ObUTIO BaKHO 3HATh, CKOJIBKO Xe
MOpy4MTEsIei BBICTYIIAET IO JAHHOMY O0SI3aTe/IbCTBY M KTO OHU.

CrenuanbabiM 3akoHOM (lex Cicereia, mpu6i. 11 B. 1o H. 3.) JOJDKHUK 00SI3bI-
BaJicsl OOBSIBIISITH 3apaHee, CKOJIbKO MOPYYUTENILCTB YCTAHABIMBAETCS B obecrieue-
HMe €ro J0JITa, M KTO UMEHHO 3TH MOPYIHUTENTN (HEUCITOTHEHUE 3TOi 00sI3aHHOC-
TM OOJDKHWKOM [aBajio TpaBO IOPYYWTENsIM ToTpeGoBarh praeiudicium u
OCBOOOIUTLCSI OT OTBETCTBEHHOCTU 10 00513aTENILCTRY).

MHave ObUta ITocTaBIeHa OTBETCTBEHHOCTh HecKoibKMX fideiussores. Iait ro-
BOPHT O HUX: CKOJIKO WX OyJeT YMCIIOM, KOKIBI M3 HUX HECET OTBETCTBEHHOCTh
in solidum, B MoTHOM 00BEME, M KPEIUTOPY MPEIOCTaBIEHO UCKATh C TOTO, C KO-
ro oH xkenaeT (3. 121). HekoTtopoe cMsArdeHre MX OTBETCTBEHHOCTH BHECEHO BO
II B. H.5.: fideiussores (TmomoOHO sponsores 1 fidepromissores) mepecTaay OTBeYaTh



colMMmapHoO: UM ObUTO mpemocTaBieHo beneficium divisionis, Jibrora, cocrosBIiast
B TOM, YTO €CJIM KPEIUTOP TPEOYET C ONHOrO U3 COMOPYUUTENEH TOIHYIO CyMMy
00s13aTe/IbCTBA, 3TOT COTMOPYYMTEb MOT Terepb MOTpeboBaTh, YTOOBI KPETUTOP
pas3nevi CyMMY JIoJITa MEXKIy BCEMU TOPYIUTEISIMU;, HO €CITU KTO-HUOYIb U3 CO-
TTOPYYUTENIe YMPET, He OCTAaBUB HACJIEMHUKA, WA CTAHET HEMMYIIIUM, €TO MOJIS
pacripenensieTcst Mexay octambHbeiMu (D. 46. 1. 26). TTo cmoBam Tag (3. 123),
TpaKTHKa pacrnpocTpaHuia Ha fideiussores Takke TOJIbKO UTO U3JIOKEHHOE TTPaBU-
70 lex Cicereia. OgHaKo, 1 IOCIE 3TOTO OCTAJIOCHh PA3IMYME B 3TOM OTHOIICHUN
Mexmy sponsores U fidepromissores, ¢ omHOM cTOpoHBI, fideiussores — ¢ apyroii:
eCJIi KTO-Tn0o 13 sponsores U fidepromissores oKaxeTcsi HETUIATEKECTIOCOOHBIM,
€ro JI0JIs1 He TManaeT Ha OCTAJIbHBIX MTOPYYMTENIEN; eClu Ke U3 HecKoIbkuX fideius-
sores OKaXeTcsl TIIATEXeCITOCOOHBIM TOJIbKO ONMH, Ha HETO JISDKET BCS OTBETCT-
BEHHOCTb.

TlopyunrenscTBo ObUTO B PriMe pacripocTpaHeHHOR (hopMoii obecrieueHust
00s13aTeIbCTB. 371eCh CKa3hIBAIMCh, KaK U BOOOIIE B IpaBe, COLUAIbHO-3KOHOMU-
YyecKHe YCIoBHs puMcKoro QOIecTBa. beqHak, HyXIaBLIMACA B KpEAUTE, HE MOT
00eCITeunTh KpearUTopa YCTAHOBIIEHUEM 3aJIOTOBOTO IIpaBa, TaK KaK He pacrojia-
Taj1 ISl 3TOr0 CBOOOMHBIM MMYILIECTBOM, W JOJDKEH ObLT MpUOEraTh AJIsl STOM Lie-
JIA K TOPYYMTEIILCTBY. boratbie paboBaanesblibl ObUIM HE MPOYb BBICTYIIATh B Ka-
YeCTBE ITOPYYUTENIed IOTOMY, 4YTO CTAaBWIM OTUM JIMI, HYXIABIIMXCS B
TIOPYYUTEIbCTBE, B 3aBUCMOCTD OT ce0s1, TIprodpeTast TaKMM 00pa3oM U JIUILITHUE
roJioca Mpy BEIOOPAX M MHbIE BO3MOXKHOCTH JIYYIIETO UCTIONb30BAHKS CBOETO BIIU-
saHus. KpoMe Toro, okasbiBasi TAKOrO pofa «yclayry» OeIHSKY, OOraTblii MOpy4Yu-
TeNb (DaKTUUYECKH YMEN BO3HArPaauTh ce0sl 3a 3TO B (popMe MPsSIMOiA SKCITIyaTalliK
JIOJDKHMKA, 32 KOTOPOTo OH pydasicsd. HakoHell, MpoKoii MpaKTUKE TTOPYINTeITb-
CTBa OTYACTH CIIOCOOCTBOBAJIa HEAOPA3BUTOCTD 3aJI0rOBOrO Ipasa (1. 418).

HasHayeHne MHOpydYuTeIhcTBA, KaK CPEICTBa OOECIIeYeHUsT JOJDKHUKY BO3-
MOXHOCTH TIOJTyYUTh HEOOXOIUMBIN KPEAUT, ECTECTBEHHO, TPEOOBAJIO MPEIOCTAB-
JIEHHSI TIOPYUUTENTIO KAKMX-TO CPEICTB 3aIUThI TSI BO3MELLCHHUST TTOHECEHHBIX UM
3aTpar Ha YIOBJIETBOpeHUe KpeauTopa. st sponsores, KOTOPbIM MPUIILUIOCH MPO-
M3BECTH IUIATEX 3a IIABHOIO JOJDKHUKA, CIIEIMaIbHBIN 3akoH I[lyomammst (lex
Publilia), BepositHo 111 B. 10 H.3., IpemOCTaBUI MCK, HAa3bIBABIIMICS actio depen-
si (MCK 00 yIUIaueHHOM) IUISI OCYIIIECTBICHHUSI 0OpaTHOrO TpeboBaHUs (perpecca)
sponsor'a K IJIAaBHOMY JOJDKHUKY, NPUYEM YIIaueHHas CyMMa B3BICKMBaJIach B
nBoiiHoM pasMepe (in duplum). Besxkuii BooOlLe MOpyuuTes ObUT BIIPaBE BOC-
TOJIL30BAThCS IS LIeJIel perpecca MCKOM M3 OCHOBAHMS, 10 KOTOPOMY IOpY4YH-
TEJILCTBO OBUIO YCTAHOBJIEHO (OOBIYHO 3TO OBLIO MTOPYUYEHUE CO CTOPOHBI JOJDKHU-
ka, mandatum, a motoMy [Is LENER perpecca MoJb30BaIKCh actio mandati).

B nozaHeiiinyio, UMIIEPaTOPCKYIO 3MOXY B IOJIb3Y MOPYYUTENIC ObLIO ycTa-
HOBJIEHO HECKOJIbKO JIbIOT.

Kiaccryeckoe prMCKOe TIpaBo, ITOTYepKUBasl aKIIECCOPHBIN XapaKTep Mopy-
YUTENILCTBA, HE TIPU3HABAJIO, OMHAKO, 32 HUM CYOCHMIMApHOro Xapakrepa, T.€. He
CUMTAIIO OTBETCTBEHHOCTh MOPYUYMTENISI 3alaCHOM, BCIIOMOTaTeIbHOM, HACTYIAIO-
IIE UL TIPYM HEBO3MOXHOCTH IJIsSI KPEAUTOpPa IONYYUTH YIOBJIETBOPEHUE C
IJIABHOTO JODKHMKA. HarmpoTuB, KpemuTopy, He MOTyYMBIIEMY B CPOK MCIIOJTHE-
HUS, MPEIOCTABISIOCH [0 €T0 YCMOTPEHMIO 00PaTUTh B3BICKAHWE VI Ha TJIaBHO-



TO NOJDKHMKA, WIM Ha TIOpYYUTeNsl. DTO TOJIOKeHNe M3MEHEHO 4-0if HOBEJIon
(o I) mmmeparopa FOctunmana 535 T.

OruM 3akoHoM IOctunuana fideiussor'y (apyrue ¢opMbl CTUIYJISIIUOHHOTO
TIOPYUUTENHCTBA K 3TOMY BPEMEHHM YKe He TIPAKTUKOBAICH) TPEIOCTaBIeHo ben-
eficium excussionis sive ordinis — OyKBaJbHO, JIIOTA, MO3BOJIAIOILAS CTPSAXHYTD,
¢ cebsl MepBOOYEPETHYI0 OTBETCTBEHHOCTD, WJIM JIBIOTA, COCTOSIIAS B OYepeIHOC-
TH OTBETCTBEHHOCTU. Ha OCHOBaHMM 3TOTO MOPYUYUTENb, TIPOTUB KOTOPOTO KPeau-
TOP MPEIbSBISIT UCK, MOT BBICTAaBUTh BO3paXeHME MPOTHB MCKa ¢ TpeOOBaHMEM,
YTOOBI KPEAUTOP B TIEPBYIO OYepeh OOpaTHIT B3bICKAHKWE Ha TJIABHOTO JOJDKHMKA.

Jnst ocylecTBIeHUsl MpaBa o0paTHOTO TpeboBaHMsI (perpecca) MOPYYUTESIo,
YIUIATUBLIEMY JOJIT, TpenocrasieHo beneficium cedendarum actionum, T.e. npaso
TpeOoBaTh OT KPeaUTOpa, YTOObI OH YCTYIIJI CBOM MCKM K TOJDKHUKY.

§ 131. Apyrne ¢dopmbl YCTHbIX AOrTOBOPOB
(dotis dictio, iurata operarum promissio)

446. Dotis dictio. Crietincdudeckyto pa3HOBUIHOCTb BepOaIbHBIX (YCTHBIX) J10-
TOBOPOB TIpeCTaBIseT dictio dotis, Ha3HaueHWe TpumaHoro. I[IpeamnonaraioT, 4To
MepBOHAYAIBHO 3TO OBLTO CIEeIMANbHOE BhIPAXKEHHE BOJIM, JeNaBIleecs TPy 00py-
YeHWM, cOoBepllaBlIeMcs B popMe Sponsio ¥ HOCUBILIEM HauMEeHOBaHUe sponsalia
(cm. 1. 137), mouemy sTa crieLmanbHas OroBopKa HasbiBaercs lex sponsalibus dicta.
Takoro poma obelaHre TOIYyJIaT0 CAaHKIMIO B (popMe actio ex sponsu. C Tex 1mop,
KakK JIOroBOp OOpYYeHMsT He CTal TIOJIb30BaThCsl MCKOBOM 3alllMTOM, obeliaHue yc-
TaHOBUTH MPUIaHOE TIPHMOOPESIO CaMOCTOSITESIbHOE 3HaYeHUE, KaK OTaebHas Bhop-
Ma YCTHOTO JOroBOpa.

B ommmume ot ctumyssiimu, dotis dictio He comep:kana B cebe Bompoca M OTBe-
Ta; 37eCh ObUTO YCTHOE 3asBlicHHe — OOelaHNe YCTAHOBUTENS TIPUAAHOTO U BbI-
pakeHUe COTJIacHsi CO CTOPOHBI TOTO, B YbIO TIOJIB3Y 3TO OOEIIaHUe TaBaoCh.

447 . Turata operarum promissio. /urata operarum promissio ipeJCTaBIIsIIa Co-
6011 KISTBEHHOE OOEIIaHNe YCIYT CO CTOPOHBI BOJILHOOTIYIIEHHUKA IO OTHOIIIE-
HMIO K €r0 MaTpoHy, OTIyCTUBIIEMY ero Ha cBoOomy. BooOiiie roBopsi, Ha BOJIbHO-
OTIYILEHHUKE JieXala 00s3aHHOCTb MPOSIBISITH MPEAAHHOCTh U BBITEKABIINE U3
Hee yciyru cBoemy matpoHy (operae officiales). Dta o0si3aHHOCTb TIpHOOpeTana
IOPUINYECKA M ICKOBOM XapaKTep TOJIBKO TOTIA, €CITM BOJBHOOTITYIIIEHHUK TTPH-
HUMaJ Ha cebsl CrelaIbHOe 00SI3aTeIbCTBO 3TOTO pofia, KOTOPOe CKPETUIsT TTpH-
ciaroil WM KiIsTBoit. M3 Takoro KJIsITBEHHOro obGelaHus ycayr (iurata operarum
promissio) MaTpoH moiydan operarum actio. Ha aToif mouBe mist maTpoHa, Heco-
MHEHHO, OTKPBIBAJIaCh BO3MOXKHOCTb AKCIUTyaTallii BOJIBHOOTITYIIIEHHUKA.
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IIMCbMEHHBIE 10TOBOPBI
(CONTRACTUS LITTERALIS,
LITTERARUM OBLIGATIO)

§ 132. OGgas3aTtenbcTBa U3 3anucei
B NPUXOA0-PacXOAHbIX KHUrax

448. Buipl IHCHMEHHbIX KOHTPaKToB. HeoOGXoaMo pazinyaTh Kak He UMEIOLLIIE
Mexy co0Ooli HUYEro OOIIEro APeBHEPUMCKUIA TUTTEPATbHbIA (MUCbMEHHBIN) KOH-
TPAKT W TMMChMEHHBIE JOTOBOPHI TIO3MHEUIIIETO, UMITEPAaTOPCKOTO Teproa.

449. pesnepuvmckuii contractus lifteralis. OtHocuTeTbHO IPEBHEPUMCKOTO
contractus litteralisB UHcTuTyIMsIx ['ast MbI HAXOIMM CJIYIOIIME YKA3aHUS:

§ 128. Litteris obligatio fit veluti nominibus transcripticiis, fit autem
nomen transcriptium duplici modo, vel a re in personam vel a persona
in personam. - [lucbMeHHOe 0653aTe/IbCTBO BO3HUKAET, Hanpumep, B
¢popmMe KHWXHBIX BONIrOB [O6yKBasIbHO: 4Yepe3 3anucb 0053aTesibCTB].
A BO3HUKAET KHWXHbIV [0 ABOSIKUM CITIOCOOOM, a UMEHHO, Win 3anu-
CblO Ha onpepgesieHHoe JINLO ero Xe [oJira u3 Kakoro-To Apyroro oc-
HOBaHus, UMNU e 3annucbio Ha AaHHOoe JINL0 [A0JIra, KOTOPbINA [0 TOro
6bin1 Ha Apyrom nuue.

§ 129. A re in personam transcriptio fit, veluti si id quod tu ex emption-
is causa aut condictionis aut societatis mihi debeas, id expensum tibi
tulero. - MepBas ¢popma 3anucu [T.e. a re in personam] 6biBaeT, Ha-
npumep, B Tex cyy4asix, Korga TBOW AOJIF MHEe U3 KYIJn, Haiima wau
TOBapuLLLEeCTBa s Nepenuily Kak Bbilyila4eHHYIo Tebe cymmy.

§ 130. A persona in personam transcriptio fit, veluti si id quod mihi Titius
debet, tibi id expensum tulero, id est si Titius te delegaverit mihi
(3. 128—130). - Bropas ¢popma 3anucu [T1.e. a persona in personam]
nmMeeT MecTo Torga, ecnu s nepenuuy Ha Tebsi, KaK BbilJIa4eHHYIo
Tebe cymMmy, KOTOpPYyio MHe Ao/mkeH Tuuwii, T.e. ecnn Tuywii nepeso-
ANT Ha Tebs CBOJ AOJIr MHe.

N3 atoro otpeiBka MHCcTUTYIMIE ['ass MOXHO chenath Clenyroliye BIBOIbI.



(1) dpeBHEeprMCKUil AATTEPANBHBIA (MMCHMEHHBII) KOHTPAKT BO3HUKAI IT0-
CPEICTBOM 3anuUcU 8 npuxo00-pacxo0nvle KHu2u, KOTOpble BEIMCh PUMCKUMU TpakK-
naHaMmu. JlaHHBIE MCTOPMYECKON HAyKW TO3BOJISIIOT YCTAaHOBUTDH, YTO Y PUMIISH,
KOHEYHO, 0o0Jiee 3aKUTOUYHBIX, B 0ObIYae OblIa BECTU JOMOBBIC KHUTH.

W3BecTHBI, MeXTy MpoYrM, OBa TUMA KHUT: adversaria (WM >XXypHai) U codex
wm (tabulae) accepti et expensi, IPUXOIO-PACXOMHAS KHUTA. DTa MPaKTUKA, ITOBHU-
MMoMy, ObLTa 3auMcTBOBaHa U3 ['petiun u yxe Kk VI B. ot ocHoBaHusi Puma mnony-
YuJia OYeHb LIMPOKOE pacrpoCTpaHEeHUE.

Adversaria UMenIM 3HayeHWe MaMSITHOM KHUrHW; mo cioBam Luuepona (Pro
Roscio Com., 2-as peub B 3ammry Pociiysi) OHM 3aBOIMJINCH HA KaXIbIA MeCSIII,
10 UCTEYEHUU KOTOPOTo yHUUTOXaMUCh. B adversaria 3aHocunuch 11t maMsTH ca-
Mble pa3HOOOpa3HbIe 3aIMMCH; HEKOTOPhIE U3 3TUX 3aIiceil MepeHOCUIUCH ITOTOM
BO BTOPbIE — MPUXOA0-PACXOHBIE KHUTH, KOTOPbIEe UMEIU 3HAaY€HUE TTOCTOSTHHBIX
u (o cioBaMm Toro ke LluiiepoHa) Moab30BAIUCH MPU3HAHUEM JIOCTOBEPHOCTH.
Kak nMeHHO BeMCh 3T KHUTH, KaK MPOU3BOAMINCH B HUX 3aMMCA — TOYHO He-
M3BECTHO; U3 YacTO BCTpeyarollerocs Bbipa.<eHUA «codex (mm tabulae) accepti et
expensi» JenaloT MPeIIoIoXeHre, YTO B 3TOI BTOPOW KHUTE Ha OHY CTOPOHY 3a-
HOCWJICSI TIPUXOJI, Ha IPYTYI0O — PAcXofl.

(2) JlutopanbHbIli KOHTPAKT MPEACTARISUT COO0I 00sI13aTeIbCTRO, MO CYIIIECTBY HE
BIIEPBbIE BO3HUKABIIIEE, HO 3aMEHsIBILIEE COOOI MM OOHOBJsIBIIeE (novatio, cm. n.
354) yxe CyIleCTBOBaBIIIce paHee Ha IPYrOM OCHOBAaHWU (HalpuMep, 3aI0/DKeHHOCTh
Ha OCHOBaHUM KYIUTM, HaliMa M T.I.) WIM Ha IpyroM Jiuiie (OTciona pazindue tran-
scriptio a re in personam u a persona in personam); Ho GhOpPMaIbHO 00SI3aTENBCTBO,
BO3HMKABIIIee U3 3aMUCH B KHUTY, HU B KaKOW 3aBUCMMOCTH OT TIPEIbIIYIIMX TIPaBO-
OTHOIIIEHUIT He HaXxomuIoch. TakuM 00pa3oM, 3arvcK Ha CTPaHMILy pacXona U3BecT-
HOW CyMMBbI 32 JAHHBIM TOJDKHMKOM HE COOTBETCTBOBAIA P€ IbHAS BbITUIATA JODKHU-
Ky 3aluchiBaeMoil 3a HUM cymMMbl. B oTOM cwmbicie Taii v Ha3biBaeT TaKhe
00s13aTeNILCTBA NOMINA transcripticia, B POTUBOIOIOXHOCTH NOMina arcaria (0 HUX —
cm.n.450).

(3) B kayecTBe pewraroujeco (B CMbICIIE BOSHUKHOBEHUS 00513aTe/ILCTBA) MOMEH -
ma B 9TON KaTeropyuy KOHTPAKTOB ObUIa 3aMUCh JAHHOTO OTHOIIEHUSI KPETUTOPOM
B KHWTY IIO CTpaHMIle pacxomoB (expensilatio), oTKyma M BbIpaxeHue litteris fit
obligatio M yrnoTpeOUTeIbHbI B HAyKe PUMCKOTO TIpaBa TEpMUH contractus litter-
alis, nmuTTEpANBbHBIN, MMCHMEHHBIA KOHTPAKT. Takas 3aImich Jeiaiach, pa3yMeeT-
csl, Ha OCHOBAaHWM COOTBETCTBYIOIIETO COTJIAIIEHUsI CTOPOH; MHA4Ye HE MOIJIO Obl
ObITh peun O contractus, goroBope. BeposiTHO, 3arvcu B KHUTE KpenuTopa U3BeCT-
HOI1 CyMMBbI KakK yIJIa4YeHHOM IOJDKHMKY, COOTBETCTBOBA/IA 3alMCh B KHUTE JOJIXK-
HMKa TOM K€ CyMMBI, KaK MOJTy4eHHOM OT KPEAUTOpa: B 3TOM U BBIPAKAJIOCh MX CO-
riameHue. [lo moBomy BTOpOil pa3HOBUAHOCTU JIMTTEPATLHOTO KOHTpaKTa —
transcriptio a persona in personam — [aif yIIOMMHAET U O COMIACUM TPETHETO JIM-
11a, JOJIT KOTOPOTO TEPEeBOAUTCS Ha HOBOTO JOKHUKA (M0 OYKBATBHOMY TEKCTY
lNast: ecnm Tunmii mepeBomuT TeOST MHE).

(4) Takum 06pa30oM, MOXKHO OIIPEICITUTD AUMMEPAAbHbLI KOHMPAKM PUMCKOTO
TpaBa B 3TO# ero Gosnee npeBHel hopme, Kak doeo8op, 3akatouasuuiics nocpedcm-
80M 3aNUCU 8 NPUX000-PaAcXo0KYI0 KHU2Y Kpedumopa uau cyuecmeosasuieeo 00 moeo



0012a0aHH020 00NIHCHUKAUAUD0A2AOPY2020 Q0NIHCHUK A, NEPEBO0UMO20HADAHH020,HA
OCHOBAHUUCOOMBEMCMEYIOU,E20 COCAAUEHUSICMOPOH.

(5) Y3 atoro omnpeneneHust JTUTTEPabHOIO KOHTpPAKTa BhITEKAET BOMPOC: Ae- .
JlaJIach JIM TIpY Nomina transcripticia Kakag-HUOYIb OrOBOPKA O TOM, 4TO JaHHOE
00513aTe/IbCTBO TOJDKHO CODOI0 3aMEHMTh TaKOe-TO MpeAblayllee, U YTo 3TO MO-
clleiHee ¢ BO3HMKHOBeHUeM litterarum obligatio ipekpartiaercsa? Eciu Her, To Ka-
KUMH CPEICTBAMU TIPEAYNPEXKIANOCh AyOIMpOBaHUE 00S3aTeNIbCTBA, KaK TIPey-
TIPEXIanach BO3MOXHOCTb B3bICKAHMS M TIO0 TIEPBOHAYATIBHOMY O00S13aTesIbCTBY,
MOCTY>KMBILIEMY OCHOBaHUEM JJIs1 expensilatio, U MO0 HOBOMY — JIMTTEpaTbHOMY
oo6szarenbetBy? K coxaneHuto, B AOLIEANINMX 0 HAC UCTOUHMUKAX PUMCKOTO IpaBa
HMKAKOTO MaTepuaJia Ul OTBETa Ha 3TH BOIIPOCHI MBI HE HAXOIUM.

450. Nomina arcaria. Ot onucaHHbIX nomina transcripticia Tait (3. 131) omm-
yaeT nomina arcaria. Ix ocHoBaHue (causa) roBopurt ['aif, coBceM pyroe, oTomy
YTO OHM TTOJTyYarOT CHITYy He MHaue, KaK eCi UMeJT MECTO peaTbHBIN TIIaTeX Kpe-
JTIUTOPOM COOTBETCTBYIOIIIEH JEHEXKHOM CyMMBI TOJDKHMKY (non aliter valent, quam
si numerata sit pecunia), oTKyna ¥ IOJyYWJIOCh X Ha3BaHME: arca — Kacca, CyH-
IIyK ¢ IeHbramu. ['aif mpsiMo ¥ TOBOPHT, Y4TO B nomina arcaria 3akjIoJaeTcst 00s13a-
TEJIbCTBO rei (peasibHoe), a He litterarum (MMCbMEHHOE), YTO B 3TOM CJlydae numer-
atio pecuniae re facit obligationem (3. 132). Camasa xe 3amuch, no ciosam [ag,
arcaria nomina HUKaKoro o0sI3aTeIbCTBA HE CO3MAIOT, U TOJbKO CIyXaT J0Ka3a-
TEeJIbCTBOM, CBUIETELCTBOM 3aKJIIOUEHHOTO 00S13aTeNbCTBA, T. €. 3aKJIIOUYEHHOTrOo
re, riepeaaveii 1eHexxHou cymMMbl. OTcionia TaTbHERTIINI BBIBO/I: TaK KaK peaibHbIe
KOHTPaKThI MPEACTABIISIOT COOOI TaKOM pof 00s13aTeIbCTB, KOTOPBIM IpUHAMIJIE-
JKWT K ius gentium, To nomina arcaria TOCTYITHbI HE TOJIbKO JIJISI PUMCKHUX TpakIaH,
HO ¥ JIJ1s1 TIeperpMHOB. BripoueM, u nomina transcripticia, T.e. IOIJIMHHBII JIUTTE-
PaJIbHBIN KOHTPAKT, €C/IU transcriptio Obla are in personam, 1Mo MHEHUIO CAOUHb-
SIHIIEB, ObUI Takxke nocTyreH feperpuHam (Taii. 3, 133).

§ 133. No3gHelwmne GopmMbl MMCbMEHHbIXA,0NOBOPOB

451. TosBiaenne HOBbIX (hopM MUCHMEHHBIX KOHTPAKTOB. OTIVICAHHBI TpeB-
HEWIIMIi BUI JIUTTEPAIbHOTO KOHTPaKTa HeM3BecTeH yxke Konrndukarmu FOctuHm-
aHa. B Kmaccryeckyio amoxy NpHMXOmO-pacxomHble KHMTIU, codices accepti et
expensi, YTpaTWiu CBOe 3HaueHUe, MOBUAMMOMY, B CBSI3M C TOSIBJIEHUEM Ooiee
TPOCTHIX W YOOOHBIX (hopM 3ammcu moiaroB. C yTpatoil TpUXOm0-PacXOTHBIMK
KHUTaMH CBOETO 3HAUEHUSI PEKPATUIIACh U MPaKTUKa CTapblX JIMTTepaibHbIX KOH-
TPaKTOB. 3aTO CTalu Bce OOJbllle BXOAWTh B YMOTPeOJIeHNe 3aMMCTBOBAaHHbIE U3
TpeYecKoil MpaKTUKK JOITOBbIE JOKyMEHTHI chirographa u syngrapha (xuporpadbl
1 cuHTpadsl), TIpo KoTopble [aif TOBOPUT, YTO TIOCPEACTBOM 3TUX JOKYMEHTOB
praeterea (T.e. KpoMe cTaporo contractus litteralis) litterarum obligatio fieri videtur,
YCTaHaBJIMBAETCS, MIOBUAMMOMY, 00s13aTesbeTBO litteris (3. 134).

452. Cvmrpacdwl u xuporpadbl. Syngrapha (cuHrpadbl) NpeacTaBIsuId cOOOM
JOKYMEHT, COCTABJISIBLLIMICS B TPEThEM JIMLE (TAKOW-TO JOJDKEH TAKOMY-TO TaKylo-
TO JCHEXHYIO CYMMY); 3TOT JIOKYMEHT COCTAaBJISUICSI B MPUCYTCTBUM CBUIETENEN,
KOTOpBIE Y TIOATMCHIBATIA €T0 BCJIE 3a TEM, OT YbeTO MMEHU OH COCTAaBIISUICS. DTa
¢opMa MUCHbMEHHBIX 00S3aTE/ILCTB ITOJMYYWIa OYeHb OOJIbIIIOE PacIIpOoCTpaHEHUE
yXe B KOHIIE PeCITyOIMKM Ha MOYBe MPOLIEHTHBIX 3aiiMOB, 3aKJIIOUABLIMXCS MEXITY



PYIMCKMMU POCTOBIIIMKAMM U TIPOBMHLIMAIAMU. B mMIiepaTopckuii mepuoa syn-
grapha cTtajim MeHee YIOoTpeOMTESIbHBIM BUIOM ITMCHbMEHHOTO 00SI3aTeNIbCTBA; Ha
MEepBBI TUTaH BHICTYmIM chirographa. D10 ObUT TOKYMEHT, COCTABJISIBIIMIICS B
TIEPBOM JIMIIE («sI, TAKON-TO, JOJDKEH TAKOMY-TO CTOJIbKO-TO») Y TTOMITACHIBABIIUH -
¢S NOJDKHUKOM. TlepBoHaYaJIbHO 3TO ObLT TOKYMEHT, UMEBIIWI TOJIBKO 3HaYCHUE
JIOKA3aTeJIbCTBA, HO 3aTeM C HUM CTAJIM CBS3bIBATh 3HAYEHUE UCTOYHMKA CAMOCTO-
SITEJIBHOTO 00513aTeJbCTBA: TIOAIMCABLINT JOKYMEHT 00sI3aH IJIATUTD M0 HEMY.

D1y HOBeiiyo ¢hopMy MUCbMEHHBIX JHOrOBOpoB lail mosicHsdeT Tak: si quis
debere se aut daturum se scribat; ita scilicet si eo nomine stipulatio non fiat, T. e.
€CJTM KTO IMHUIIET B PACITMCKE, YTO OH JIOJDKEH HEeUYTO WM YTO OH TPeAOCTaBUT TO-
TO (TO BO3HHMKAET 00s13aTeNIbCTBO); [aif mobaBisieT: pasyMeeTcs, ecii He ObUIO IO
3TOMY 0053aTeIbCTBY CTUIYJISILIMU (TOrAa OCHOBaHWEM BO3HUKHOBEHUS 00s13a-
TeNIbCTBA ObLTa OBl CTUITYJISILMS). BripoueM, B MpakTKe Hepeako B chirographum
BKJTIOYAJIACh OrOBOPKA O TMPEALIEeCTBYIOIIEN CTUITYJISILIMU: TOJy4aoch coyeTaHue
YCTHOW U TIMCbMEHHOM (opMbl goroBopa. [locpencTtsBoM 3THX JOKYMEHTOB ycCTa-
HaBJIMBAJIMCh 00513aTeIbCTBA, HE3aBMCUMO OT TOro, ObLIa I (paKTUUECKHU TIepena-
Ha Ta CyMMa, KOTOPYIO 00sI3yeTcsl YIIaTUTh TOANMCABIIMIA PACIMCKY, U BOOOIIIE
He MpUHMMas BO BL.LUMaHWe OCHOBaHUs (causa), TT0 KOTOpOMY TaKasl pacIvcKa Bbl-
naBajiachb JOJKHHKOM.

EctecTBeHHO, YTO TIPU COLIUATBHO-9KOHOMUYECKOM 3aBUCMMOCTHU OT KPEINUTO-
POB IOKHUKOB, BBIHYXKICHHBIX IMpUOErarb K MOJOOHOTO poia o0s13aTesIbCTBaM,
Ha TTOYBE BBIIAYM TaKWUX JTOKYMEHTOB JIOJDKHBI ObLTM HEPEIKO BCTPEYaThCsl 3J10-
yroTpeOieHus — Oe3BATIOTHBIE 3aiiMbl, KOTIA KPEAUTOPHI, HE TepeaB JOJDKHM-
KaM BaTIOTHI 3aiiMa, TeM He MeHee TpeOOBaIM ee Bo3Bpara (00 3THX 3710yNOoTped-
JIEHUSIX Y CPEACTBAX OOPBObI C HUMU — CM. 8 C853U ¢ 002080poM 3aiima n. 465).

lait Ha3bIBaeT TOT poj 0OSI3aTENbCTB (T. €. MO3MHENIINI MMCbMEHHBIN JOTO-
BOp B (hopMe syngrapha wim chirographa) CBOMCTBEHHBIM (proprium) rneperpuHam
(B TOM CMBICJIE, YTO BO3MOXHOCTb T0JIb30BaHHUsI CTAPBIM JIUTTEPAIbHBIM KOHTPaK-
TOM JJIs1 HUX ObUIa CIIOPHOM, M 3TO ObUla €AMHCTBEHHO OTKPBITAs ISl HUX (hopma
MUCBMEHHOTO JOTOBOpa). XapaKTepUCTUKa 3Toi (HOpMbI 00s3aTeNIbCTBA, KakK
CBOMCTBEHHOI1 MeperpMHaM, MOXKeT ObITh, OOBSICHSIETCS U TEM, UTO 3TH 00s13aTeNb-
CTBa BOBHMKJIM UMEHHO B MPAKTUKE TIePErpUHOB.
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PEAJIBHBIE KOHTPAKTBI

§ 134. 3aem (mutuum)

453. Onpenenenue mutuum. Mutuum (3aem) npedcmasasem coboii 002080p, no
Komopomy 00Ha cmopoHa (3aumodaseu) nepedaem dpy2oii cmopoHe (3aeMuluKy) OeHegnc-
HYIO CyMMY UAU ONpedeneHHOe KOAUMEeCMBO UHbIX 3AMEHUMBIX Beleil 8 COOCMBEHHOCMD,
¢ 0053amenbcmeom 3aeMuUKa 6epHyMb, N0 UCMEYeHUY YKA3AHHO20 8 002080pe CPOKA
UAU 1O BOCMPEOOBAHUID, MAKYIO Jce OEHENHCHYI0 CYMMY UAU MAKOe Jice KOAUUECME0 6e-
wieli maxoeo Jee pooa, Kakue ObLau NOAYHYeHbL.

(1) Mutuum damus recepturi non eandem speciem quam dedimus (alio-
quin commodatum erit aut depositum), sed idem genus, velut ut pro triti-
co vinum recipiamus, hon erit mutuum (D. 12. 1.2. pr.). - (1) Mbl saaem
B3aliMbl C TEM, HTOObI 10J1y4NTb 0BPATHO HE Ty Xe caMyto Species,
T. €. HEe UHANBUAYaIbHO ONPEAENIEHHYIO BELLb, KaKyto Aaauv (uHaqe by-
JeT 0roBop CCyabl WV MOKAaxu), a Bellb TOMO Xe poda: ec/sim 00si-
3aHHOCTb BO3BpaTta byaeT OTHOCUTLCS K BeLuaM 4pyroro poaa, Ha-
npuMep, ec/v Mbl 3@ NLUEeHNULY AOMKHbI Oblin Obl MOAYYUTb BUHO, —
TO 370 He byAeT 3aiiMoM.

(2) Mutui datio consistit in his rebus, quae pondere, numero, mensurave
constant, veluti vino oleo frumento pecunia numerata, quas res in hoc
damus, ut fiant accipientis, postea alias recepturi eiusem generis et
qualitatis (D. 44. 7. 1.2). - (2) Ja4a B3asiMbl COCTOUT B nepenaye 1a-
Kux BeLen, KOTOpbIe ONMpeaessoTCs BECOM, YACIOM W MEPOU, Ka-
KOBbI, Hanp. BVHO, MacJso, 3€pHO, AEHbI; [B 3TOM C/iy4ae] Mbl faem
Takuve Bewjmcrem, 4TOObI OHU rNnocTyrnjinB cobCTBEHHOCTb rnosy-
4aroLLero, a Mbl BrioC/a€ACTBUN r0J1y4mv 6bl APYrne BeLuy Takoro
)Ke posaa v ka4yecTsa.

454. PeanpHblil XapakTep muttum. Mutuum (3aeM) sIBISIETCSI TUITMYHBIM pe-
A/bHbIM IOTOBOPOM, T. €. TAKMM JJOTOBOPOM, TIPH KOTOPOM 00SI3aTeNbCTBO YCTaHAB-
JMBaeTCs He TPOCTBIM COTMalieHreM (consensus), HO mepenaveit Beiy (re): moka
He Mpou30LILIa nepenaya, ropoput [laBen, 0053aTeNbCTBO U3 PEANbHOTO A0TOBOpa
He BO3HMKaeT (re enim non potest obligatio contrahi, nisi quatenus datum sit —
D.2.14.17.pr.).



Taii (D. 44. 7.1. 2), nosicHAS MOHSATHE PEATbHBIX JOTOBOPOB, OTOXIECTBIISIET pe-
ATBHBII TOTOBOP € 3aiiMOM. «O0SI3aTeNTbCTBO YCTAHABIMBACTCA Te (T. €. Tepenadeii
BelIM, peajibHO) naveit B3aiiMbl». Ho 13 aTOrO HE criefyer aenarth BbIBOM, YTO mutu-
um — eIMHCTBEHHBI! peaJbHbII JOTOBOP: KpoMe MUtUUm, TakoM XKe xapakTep uMe-
Jm commodatum (ccyna, J0roBop O NPeIOCTaBICHUM UHIMBUIYAILHO OTpeeieH-
HOI Bel B 0e3BO3MeE3NHOE TMONb30BaHMe), depositum (ToKJIaxa, IOTOBOP O
0e3BO3ME3THOM XpaHEHUH BEIlM), contractus pigneraticius (3aKiamHOI T0roBop, 00
otgaue Bely B 3aor) (cM.1.406 u ¢1.). Ho mutuum, Kak Hanbosee pacripocTpaHeH-
HBII ¥ MPAKTUYECKN BaKHBII TIOTOBOP TIEPBBIM MPUXOIUT Ha MamsITh [ato, Korma oH
TIPUCTYTIAET K OMNpENeeHUI0 peabHbIX JOTOBOPOB, OTKYIa HEBOJIBHOE OTOXIECTB-
JIeHUe 3aliMa U PeaTbHOTO I0OTOBOPA: TOJILKO B 3TOM CMBICIIE M HYXKHO MTOHUMATh 3TO
yKazaHue.

PeanbHBIN XapakTep IOroBopa He O3HayaeT, OMHAKO, YTO B 3TOM KaTeropyuu
JIOTOBOPOB CONSensus, coeiauieHue CTOPOH, He MMEET CYIIeCTBEHHOTO 3HAUYCHMS:
5TOT MOMEHT He SIBJISICTCS JOCTATOYHBIM /11 BOSBHUKHOBEHMUSI 00SI3aTe/IbCTB; HO OH
He TiepecTaeT ObITh HEOOXOAMMBIM MOMEHTOM. Her consensus, HeT W nOroBopa.
PuMcKuMe 10pUCTBI TAIOT HaM, B YaCTHOCTH, TIpUMEPHI, KOTIa, HECMOTpPS Ha Tiepe-
Javy Beleid, 00s13aTeIbCTBO He BOZHUKAET, TIOTOMY YTO MEXIY CTOPOHAMHU He Con-
sensus, a dissensus (pa3Horjaacue, HemopasyMeHMe); TaK, MepeaaloTcsl Belllu, B Ya-
CTHOCTH, NEHBIM, HO TIepeJalolvii NeHBIM JefaeT 3TO C HaMepeHHMeM JaTh
B3aiiMBbl, a TIOJYYalOIIi TyMaeT, YTO eMy JAloT B Iap WIM Ha COXpaHeHue; 3aiiMa
HET, 3a OTCYTCTBUEM comiacusl IByX Bojb (Ynbnuad, D. 12. 1.18. pr. 1).

455. Coorsomenre mutuum u creditum. Mutuum nipencrasisier coGoM OIHY
un3 popm kpenuta. IMasen (D. 12. 1. 2) Tak 1 roBopwMT, 4TO creditum oTIMyaeTcst ot
mutuum, Kak pon oT Buma. PomoBoe moHsiTHe creditum MMeeT MecTo He TOJbKO
TIpY Tiepemaye Belelt quae pondere numero mensura continentur, HO W TPy Tiepe-
Jnadye MHIWBUIYaJTbHO OMpENe/ICHHOM BElly, KOrAa MOJydaroliuii Belllb (Harpu-
Mep, B TIOJIb30BaHUE, HA XpaHEHUE U T. J1.) 00SI3bIBACTCSI BO3BPATUTH 3TY XK€ CaMylo
Belllb. Mutuum ecTb ¥ pa3HOBUIHOCTB creditum 1 OTHOCHUTCSI TOJTBKO K BelllaM, OTI-
pezenseMblii Mepoil, YUCIIOM, BECOM, B OCOOEHHOCTH — K JIEHbIaM.

B 1ien1s1x yTOYHEHHMST pUMCKOIM TEPMUHOJIOTUU CIIGIYET eIle YITOMSIHYTh TOsIC-
HeHMe cMbICTa pecunia credita, maBaemoe B MHctutyrmsax Ias (3. 124) B cBsa3u ¢
n3noxeHneM 3akoHa KopHemus o mopyuutenbctBe (11 445). T'ait roBopuT, 4TO
MMeHeM pecunia credita Ha3pIBaeTCs HE TOJIBKO CymMMa, daBaeMasl B 10T (creden-
di causa), HO 1 BcsKasi BOOOIIE BElllb, B OTHOIIEHUM KOTOPOM MpU 3aKII0YeHUN
00s13aTeTbCTBA M3BECTHO, YTO OHA OYNIET COCTABJISITh MPEAMET J0jra (KOTopasi BBO-
JIATCsT 6e3yCIOBHO B cozlepkaHue o0s3arenbersa, deducitur in obligationem).

456. IpensapuresbHoe COIANIEHNE O 3aKII0YeHnN 3aiivMa. PeatbHOMY ToT0-
BOpY 3aiiMa MOIJIO TIPEMIIeCcTBOBaTh HehopMaibHOe coranieHue (pactum) o ToM,
YTOOBI OTHO JIUILIO JaJI0, a APYroe MPUHSIIO U3BECTHYIO CyMMY B3ailiMbl {pactum de
mutuo dando, demutuo accipiendo). Morna ObITh 3aKJTIOUEHA M CTUTTYJISIIIUS, TI0 KO-
TOPOI OTHO JIUIIO 00S3BIBAJIOCH ATh APYroMy B3aiiMbl. Takoe 00s3aTeIbCTBO TOJ-
koBatoch (D. 46. 3. 38. pr.), xak comepxalee B cedbe MOTIATMBOE YCIOBUE, YTO K
TOMY BPEMEHM, KOIJIa er'0 MPUIETCS UCIIONHSTh, T.€. COBEpIlaTh mutuum, repeaa-
BaTh BAJTIOTY, 3aEMIILIMK HE YTPATUT CBOE KPEIUTOCITOCOOHOCTU. DTO 0OCTOSITE b~
CTBO JTOJDKEH TOKA3aTh caM 3auMOJIaBell, MHavYe OH 00s13aH UCTIONHUTh OOelaHue,



a MpY HEUCITOJTHEHUN — BO3MECTUTh KOHTPAreHTy TPUYMHEHHBIE 3TUM YOBITKH.
PaBHbIM 00pa3oM, HapyilieHue pactum de mutuo accipiendo mopoxnars 00si3aH-
HOCTb TPE/IoJaraBIierocsl 3aeMIlMKa BO3MECTUTh KOHTPAreHTY MHTEpec, KOTO-
pbIii OH UMeJT B TIOMEIICHMM CBOErO KaluTajla Ha YCJIOBMSIX, HaMEUCHHBIX B
pactum.

457. Nexum kax apesneiiias popma 3aiima. Mutuum asisercsa cpanureabsHO
To3MHel (hopMoii ToroBopa 3aiiMa. JIoBOJIbHO pacIpoCTpaHEHHBIM B HayKe pUM-
CKOTO TIpaBa SIBJISIETCS B3IV, UTO B IPEBHEMIIIEM PUMCKOM TIpaBe ISl 3TOM 1IeJn
MOJIb30BATUCH CHauala — (hOPMAaIbHOI CIENKOI NeXum, a 3aTeM — CTUIYJISILIUEN.

Crenka nexum CJIOXWIach B APEBHEMIITYIO 3MTOXY PUMCKOM XXW3HM, eIIe 10 3a-
koHoB XII tabnuit. 3akons! XII Tabauil yomMuHaroT 06 31oit (hopme T0rOBOPOB Ha-
psiy ¢ MaHLMnanueit (cm. n. 196): cum nexum faciet mancipiumque, uti lingua nun-
cupassit, ita ius esto — Mpu COBEPLIEHWU NeXum U MaHIMIIALIMK, YTO OyleT CKa3aHo
B TOPXKECTBEHHOM pevr, HasbIBaBIIeHCs nuncupatio, TO ¥ MOJYIUT IOPUIMIECKOE
3HaYCHHUE.

Psan aBTOpOB MOHMMAaEeT nexum Kak 3aJIOXXKHUYECTBO WM camo3akabaieHue
JOJDKHUKA JUTST obecTieueHusl miarexka nonra. HemocraTtouHast oHOTA U SICHOCTD
HWCTOYHUKOB HE TTO3BOJISIET CE/IaTh OECCIIOPHBIA BLIBOJ O MPOMCXOXKICHUN U 3HA-
YeHUU nexum.

Nexum mnpencranisieT codoil CAeIKy, COBEpIIaBIIYIOCS B (popMe 0co00ro oopsi-
Ja, ¢ MOMOLIBIO KycKa MeIu M BecoB {gestum, wim negotium per aes et libram).
B GoJee oTnaneHHyIO 310Xy, KOTJA ellie He ObUIO YeKaHHOW MOHETHI, gestum per
aes et libram mMesno, Tak cKa3aTh NpsSMON M HEITOCPEICTBEHHBIN XapakTtep: lib-
ripens, BecoaepkaTesb, B IPUCYTCTBUM TISITW CBUZIETENIEN B3BEILIMBAT CJIMTOK MEIN
Y OTIpeNIesisiyl, CIeNOBATe/IbHO, KaKyl0 IEHHOCTb MepeiaBal KPEAUTOp TOKHUKY;
TTOTOM, B 0CO00I1 TOpXKECTBEHHOI hopMe (nuncupatio) KpeauTop OOBSIBIISIT JOJK-
HUKa (ITOJYYMBIIETO CJIMTOK) OOSI3aHHBIM K IDIATEXY.

B Gosnee mo3mHee Bpemsi, KOIa BOIILIA B YIIOTpeOaeHUE YeKaHHas MOHETa, ges-
tum per aes et libram npeBpaTwicsl B IPOCTOi 0OPsil, 3aKaHYMBABILUICS MOMPEX-
HeMy TOpXXeCTBEHHOI (DOPMYJIOii, TTIOCPEICTBOM KOTOPOIA YCTaHABIMBAIOCH 005133~
TELCTBO YIUIATUTh ONPENEICHHYIO JIEHEXHYI0 CcymMMy. B 3Toit  (hopmyne
yKa3bIBaJIach NepeaaBaeMasi CyMMa, BO3BPATUTh KOTOPYIO 00SI3bIBAETCS JOKHUK, U
BCSIKME IOTIOJTHUTEJIbHBIE OTOBOPKHU, KaK1e CTOPOHbI JKeJTall BKJIIOYUTh B CBOM J0-
TOBOD.

B uucie Takvx TOTONHUTELHBIX OTOBOPOK HEPEIKO MPAKTUKOBAJIOCH COMJIa-
1IeHKe O MPOLIEHTaX, KOTOpbIe caMU CO0O0M TP 3aiiMe He MPEeAIoarairich, XOTs
(hakTMUECKM TPUMEHSUTMCH OUEHbB IIIMPOKO, KaK 3TO IOKA3bIBACTCS] MEPOTTPUSTHSI-
MU, HaTpaBJICHHBIMU Ha GOPBOY, C 3T0YMOTPeOICHUSIMUA Ha TIOUBEe B3UMaHUS ITPO-
IIEHTOB (TaK, ObUT OIpeesieH 3aKOHOM HaWBBICIINI pa3Mep TTPOLICHTOB; ISl POC-
TOBIIMKOB — feneratores, B3MMaBIIMX MPOLEHTHI CBBIIIE T03BOJIEHHOTO pa3Mepa,
ObUT yCTaHOBJIEH IiTpad B YeTBepHOM pasmepe, in quadruplum). OGpsimosas cTo-
pOHa, BOOOIIIEe TOBOPSI, ObUIa TOXIECTBEHHA, KaK TPY MaHIUMAIIMK, TaK W TIpU
nexum, M pa3ndyue 3aKiIoYaaoch B MPOM3HOCHMOM TOPXKECTBEHHOU (hopMylie,
nuncupatio.

®opMysia nexum B TOYHOCTH IO HAC He JIOIIUIA, HO MPUOIN3UTEIBHO OHA BOC-
cTaHaBIMBaeTca B TakoM Buze: «Quod ego tibi mille asses hoc aere aeneaque libra



do, eas tu mihi post annum dare damnas esto» («100 accoB, KoTopble 5 a0 Tebe B
3TOM TOPXKECTBEHHO! (hopMe C IMOMOIIIBI0 MEIM M BECOB, Thl TIOBUHEH Yepe3 Tof
MHE BEpHYTb»).

Ecnu nomKHYKY yaaBaioch CBOEBPEMEHHO MCITOJTHUTDL 00S13aTeIbCTBO, COBEP-
1IaJIcsl MPOTMBOTIONOXHBIN aKT (contrarius actus) JJisl €ro MoraiieHus: COBepILa-
cs1 OIISITh O0Opsin per aes et libram ¢ mpou3HeceHrneM 00paTHOM (HOPMYJIbI.

lait B cBoMx MIHCTUTYIIMSIX TaeT ee HaM B CJICAYIOIIEM BUIIE:

Quod ego tibi tot milibus condemnatus sum, me eo nomine a te solvo
liberoque hoc aere aeneaque libra. Hanc tibi libram, primam
postremamque expendo secundum legem publicam (Fai. 3. 174). -Moi
A0JIr Tebe Ha CTOJIbKO-TO ThiCSY 1 Tebe nya4dy u ocBob60XX[aloch OT
006513aTe/IbCTBa B OTHOLUEHUN Te6s1 3TUM O06PSI40M C MOMOLLbIO Me-
Aan n Becos. [Mnavyy Tebe BCIO CYMMY MOJIHOCTbIO B COOTBETCTBUU C
3aKkoHamMu rocygapcraea.

O0s13aTeIbCTBO, BO3HUKaBIIEe U3 (POpMaIbHOI CHENKM NEXUm, OTINYaIoCh
0COOEHHO CYpOBBIMM TOC/IEACTBUSIMU. BripoueM, BOMpPOC O MOC/IEACTBUSIX neXum
BbI3bIBAET CIOPHI B HayKe. UMeHHO, GoJiee cTapasi TOUKa 3peHUs CBOAMTCS K TOMY,
YTO KPEOUTOp MO CHEJIKE Nnexum, He TOMYYMBIIMIA CBOEBPEMEHHO IuUiaTexa OT
JNOJDKHUKA, MMEN TpaBo 0e3 cyla MPOM3BECTH B3bICKAHME CBOEIO JA0JIra IyTeM
manus iniectio pro iudicato, HaJloXXeHHUsI PyKU, KakK OyaTo ObLIO cyneOHOe peliie-
HUe, XOTs (haKTUIECKU ero He ObLI0: TAKUM 00pa30M, C 3TOM TOYKM 3peHUST nexum
OTJIMYAIOCH MCTIOJTHUTEIbHOM CUJION, MOMoOHO cynedbHoMy peieHuto. Haobopor,
Psii aBTOPUTETHBIX POMAHUCTOB YTBEPXKIAET, YTO MCIIOJIHUTENIbHAS CUJIa nexum He
MOXET OBbITb JoKa3aHa UCTOYHMUKaMU, a CJICI0BATC/IbHO, HEC MOXKET CYHUTATbCAd Ha-
YYHO 0OOCHOBAHHOM.

CHOpHBIMU SIBJISIIOTCS U KOHKPETHBIE MEPbI B3bICKAHUS, IPUMEHSIBILMECS K
HEUCIPaBHOMY JIOJDKHUKY 13 nexum. [To rocrnoacTBytolieMy B3IIsLy TaKOM JTOJIK-
HUK (ec oH B TedyeHUe 30 JBrOTHBIX JHEH HE MOT PACILIaTUTHCS C KPEIUTOPOM)
rorazal BO BJIacTh Kpeauropa. KpemuTop MOr HaJOXWTh Ha Hero pyky (manum
inicere) 1 BHOBb IPMBECTU Ha Cya MarucTpara. Ecim moJDKHUK BCe Xe He MOT pac-
TJIaTUThCS, 1 HUKTO HE BBICTYIAI B KayeCcTBE MOpydYuTessi 3a Hero (vindex), Kpe-
JIMTOP MMEJT TIPaBO YBECTH €ro K cebe, aepkaTh B OKOBax B TeueHue 60 THei, 3a 3To
BpeMs1 BBIBOAUTH B TPU TOPTOBBIX IHSI HA PIHOK. ECiM HUKTO He BBIKYMA JOJK-
HHMKa, KpPeIUTop MOT IIpomaTh ero B padctBo trans Tiberim u maxke youThb; a eciau
HEYIOBJICTBOPEHHBIX KPEAMTOPOB ObLIIO HECKOJIBKO, TO, CyIs IO paccKazaM pUM-
CKUX Tucatenieil o conepxkanuu 3akoHoB XII Tabaul, oHM MOIM Aaxe paccedyb
TOJDKHUKA Ha JacTu («Ast si plures erunt rei, tertiis nundinis parteis secanto: si plus
minusve secuerunt se fraude esto. Si volent, abs Tiberim peregre venum danto»).
TpynHo ckazaTh, HY»KHO JIM TIOHUMATb 3TO BbIpaXkeHUe OYKBaJIbHO, WU KakK (hUry-
pajibHOE. XapaKTepHO OTCYTCTBUE KaKUX-TMOO yKa3aHWI B IOPUIMYECKHX UCTOY-
HMKaX WIM B MCTOPUYECKMX COUYMHEHMSIX Ha TO, YTO 3TOT 3aKOH KOrna-HUOyIb
akTIeCK ITPUMEHSIICS.

Ecnu naxe, neficTBUTENIbHO, (PAKTMUECKOTO pacceYeHMsl JOJKHUKA Ha KYCKU U
He TPaKTHKOBAIOCh, BCE € Mepbl B3bICKAHUI J0Jra M3 nexum (3aKiIoYeHue



NOJDKHUKA B KaHIAJIbI, TIPOaXa B PaOCTBO) SIBJISIFOTCS XKECTOKMMM. DTa XKecTo-
KOCTb B3bICKaHMSI MO NEXUM Bcera odpalaia Ha ce0si BHUMaHUe uccienoBaTenieit
PYIMCKOTIO MpaBa, HEPEOKO IbITABIIMXCS OOBSICHUThH MOCJEACTBYS NEXUm BOJEIO
€aMoro JIOJKHMKA, KaK Obl COBEPIIABIIIEIO B 3TOM CIEJTKE CaMOIIpOIaxy WM ca-
Mo3aKJIaz (MpUYeM HEKOTOPbIE aBTOPbI OOBSICHSIIOT 3TO TEM, UTO 3aUMOJIABeLl Tpe-
0OoBaJl OT 3aeMILMKA U3BECTHBIX FAPAHTUII BO3BpaTa 3aHSTOW CYMMBbI, a JOJKHUK,
HEe MUMEBIIMIA B CBOEM PACIIOPSLKEHUY UMYILIECTBA, MOT 3aJIOXKUTh TOJIbKO cebs ca-
Moro). Jlpyrve uccienoBatesiM yCMaTpUBAIA B JaHHOM CJIyyae OTIOJIOCOK JpPEB-
HEMIIel 3MoX1 caMOyIpPaBCTBa M YaCTHOW MECTU, TIPUYEM CO CTOPOHBI AODKHUKA
OITATH-TaKU MMEJI MECTO CaMO3aKJIal WM caMo3aKabasieHre. DTo MocieaHee 00b-
SICHCHUEC, OBITH MOXET, HC JIMIICHO 3HAYCHMUs 1A 000OCHOBaHUA KOHKPETHBIX
(opm B3bICKaHWsI, HO CaMblii MPUHLMIT MOMYMHEHUsI JOJDKHUKA BIIACTHOM BOJIE
KpenuTopa KOpEeHUTCS B Oojiee ITyOOKMX MPUUYMHAX, KaK-TO: KIaCCOBOE COOTHO-
IIEHWEe CUJI, YCIIOBUS COLIMAIbHO-XO3SIMCTBEHHOM KU3HM, OOIIMI KyJIBTYPHBIA 1
MOPAJIbHBIN YPOBEHb.

Kpenuropsl B Macce NMpuHamIexaiu K Haubosiee CUJIbHbIM, SKOHOMUUYECKU 1
COLIMAIbHO, TPYINaM PUMCKOTo HacejieHus. B cuity 3Toii OCHOBHOI MpPUYMHBI
OemHbBII JIIOM, HYXTABIIMACSI B AGHbraX M BBIHYXKIEHHBIM ITpHOerarbh K COeIKaM
3aiiMa, OKa3bIBaJCsl BO BIACTU YCMOTPEHUs KPEOUTOPOB. A mpu oOIIel rpydbocTu
HPaBOB KJIaCCOBasi MOILIb KPETMTOPOB U BbLIMBAIACH B (DOPMbI HETTOCPEICTBEHHOIM
pacripaBbl ¢ HEaKKyPaTHbIM TOJDKHUKOM.

KiaccoBblit xapakTep nexum HamIsSIHO OTPaXKaeTcsl B HEPEAKMX XKajobax Tuie-
OeeB, T. €. UMEHHO TOI YacTU HaceJIeHUsI, KOTOPOil OCOOEHHO YacTo MPUXOIMIIOCH
WCIIBITBIBATh Ha ceOe BCIO TSDKECTh IMOJIOKEHMST nexi Wiam obaerati. Nexum, Oec-
CIIOPHO, SIBJISICS MOLIHBIM CPEICTBOM 3aKabajeHusl riedeiickux macc. HeBbIHO-
CHMOE TIOJIOKEHUE, B KOTOPOE TOMaJald TOJKHUKM, BBI3BIBAIO JAXE BOJTHEHUS
cpeny OemHeIero HaceIeH s, KOTOpoe HaXOIWJIOCh TIOCTOSTHHO TIOf YTPO30ii, He
pacIIaTUBLIMChH 110 3aiiMy, OKAa3aTbCsl 3aKOBAaHHBIM B KaHAAIbl W MPOAABAEMbIM
trans Tiberim. Pumckuii ucropuk JIMBUi pacckasbiBaeT, 4To OIHO U3 TIOIOGHOIO
poza BOJTHEHUI TIOOYIMIIO U3MEHUTD TIOJIOXKEHUE. DTO ObLIO B YETBEPTOM BEKE JI0
Harueii 3pbl (326 r.), Korma 6bu1 u3naH 3akoH Iletenus (lex Poetelia), 3anpeTus-
LIMI 3aKOBBIBATh IOJDKHUKOB (KPOME TeX, KOTOPBIE MONAINA K KPeAUTOPY BCIEACT-
BU€ MPECTYIUIEHUsI, HAalIpUMeEP, BOp, 3aXBauyeHHbII Ha MecTe). 3akoH Ilerenust ot-
MEHWJI TIpaBO KpeauTopa YOouBaTh JOJKHMKA WM TpojaaBath ero trans Tiberim.

Ecmu nexum mpenpimyiiieil 3moxy Bo30Y:KIAeT CHOPHI OTHOCHUTENIBHO TOTO,
MpUCyLIA M ObUla 3TOU CHeKe WCIIOJHUTENbHAS Cuja, T. €. ObUla JIM BO3MOXHA
manus iniectio 6e3 cyna, pro iudicato, To nocse 3akoHa Iletenvs 06 UCTIOTHUTEIb-
HOI cuJjie nexum He MOIIo ObITh U peur. Kpeautop ternepb BO BCSKOM cliydae 10J1-
XKeH ObUI ToKa3aTh CBOE TpeOOBaHME IIepe CyIoM, MOayduTh iudicatum, cyneoHoe
pellieHre, 1 TOJbKO Ha €ro OCHOBaHMMU 00pallaTh B3bICKAHUE Ha JOJDKHUKA, TTPU-
TOM He Ha JITYHOCTh TOJDKHUKA, a Ha ero MMYILEeCTBO, bona.

458. Comymsmms i nedieii 3aiivMa. Pecdbopma, ripoBemeHHast n3naHueM 3aKo-
Ha [lerenusi, cMsiryMBIIasi CypoBOCTb MOC/IENCTBUI, HACTYMABLIMX MPU HEUCHON-
HEHMU 00s13aTe/IbCTBA U3 NEXam, JIUIIWIA 3Ty DOPMAIbHYIO CIEKY TeX MpUBIeKa-
TEJIHBIX ISl KPEIUTOPOB YepT, KOTOpbIe paHee XapaKTepU30BaIM 3Ty CHEJIKY.
Ocobasi CTporocTb B3bICKaHUsI, C KOTOPOii ObLTIO CBSI3aHO 3aKJIIOYEHUE Nnexam, Bbl-



rofmHasl /Ul KPeAMTOPOB, 3acTaBlisiia UX MUPUTBCS C TPOMO3IKOCTBIO U TPYIHOC-
TBIO BEITIOJTHEHUST (DOopMaIbHOTO 00psima per aes et libram. ITocte 3akonHa Ileremms,
KOTIa 4Ype3BbIYaifHble CPENCTBA YIOBJICTBOPEHMST KPEAWUTOpa IEpecTaiyd COTpPO-
BOXIATh NEXUM, He CTaJlo CMbIC/IA BBITTOJIHSITh CIOKHBIE ()OPMATBHOCTH 3TOTO aK-
Ta, NEXam yTpaTui TpexkHee 3HaYeHWe M CTAl BbIXOMUTh M3 YIOTPeOIeHMS.

Crennku 3aiiMa CTaJli OXOTHee 3aKIIoYaTh B (hopMe YCTHOTO (BepOaIbHOTO) T0-
roBopa — stipulatio.

Kaxk yxe ykazaHo Bbiie (1. 439), 00s13aTeIbCTBO, BO3HUKABIIIEE U3 CTUITYJISI-
UMK, ObUIO abCTPaKTHBIM, OTBJIEYEHHBIM OT CBOEro OCHOBaHUsI, causa. [Touemy
MMEHHO JOJDKHUK JaJT oGelaHe YIUIaTUTh U3BECTHYIO CyMMY, OCYLIECTBUIIOCH JIA
TO OCHOBaHME, KOTOPOE OH MMeJT B BUIY, — BCE 3TO OCTABAIOCH 32 TIpeIe/iaMU 10-
roBOpa, IopuanYecKas cuia CTUIYJISIUUM BO3HMKAIa HE3aBUCUMO OT 3TOTO, €CIU
TOJIbKO JIOJDKHUK Ha BOMPOC KPEIUTOpa Jal HEeMeUICHHBIH M COOTBETCTBEHHBIN
oTBeT. braromapsi 3Toif 0COGEHHOCTH CTUITYJISILIMI, €10 MOXKHO OBLIO, B YaCTHOCTH,
BOCTIOJIb30BaThCSl U IS LieJiel YCTAaHOBJIEHUSI 3a€MHOTO 00s13aTeTbCTRA.

Jlns Toro, 9Tto0Bl 00ECTIeYHTh T0KA3aTeIbCTBO, YTO CTUIYJSLMS (YCTHBIA BO-
MPOC U YCTHBIN OTBET) COCTOSUIACH, C TEUEHUEM BPEMEHM BOIILIO B MPAKTUKY CO-
CTaBJIeHUE CIeMaIbHOIO TOKyMeHTa (cautio). B aTux cautiones, Mexmy mpoyumM,
OTPaXaeTcsl U TOT MOMEHT, YTO K CTUITYJISILIMKA TIPUOETaTi B LIEJISIX YCTAHOBICHMSI
3aeMHOTO 00s3aTeNIbcTBa. Harmpumep, B JOKYMEHTE TTMCANIOCH:

Lucius Titius scripsi me accepisse a Publio Maevio quindecim mutua
numerata mihi de domo et haec quindecim proba recte dari Kalendis
futuris stipulatus est Maevius Publius, spopondi ego Lucius Titius
(D. 12. 1.40). - 9, Jhoyuli Tuyull, Hanucan B HacTosILEM [OKYMEHTE,
4T0 5 nonyyun ot IMy6nns Meaust 15 B3aiiMbl, KOTOPbIE MHE UM Bbi-
AaHbl U3 CYMM, UMEBLUNXCS y Hero aoma, n3 gomatuHeri kaccsi; lMyénnii
Mesull crunynuposan, a s, Jliouwii Tuywii, o6eLyan 4eCTHO oTAAaThL
ary cymmy 15 B cnepyiowyme KaneHabl.

3a npeaenamMu JOrOBOPOB CHavYala neXum, 3aTeM — CTUIMYJISILWU, COETKU 3aii-
Ma, TIepBOHAYaJbHO He MMeJM MCKOBOH cwibl. Ho 6e3 coMHeHMs, B MpaKTUKe
JKM3HU TaKue HEHOPMAaJIbHbIE CENIKM 3aiiMa He MOIIM He BcTpedatbesl. C aTuM
(axkToM C TeueHrEM BpeMEHH TPUIIIOCH MMOCYUTATHCS, TeM OoJjiee, UTO pa3BUTHE
XO3MCTBEHHOW XXU3HU, pacIIMpeHUe TOPTOBIU, PEMECIEHHON MPOMBILILIEHHOC-
TU, HE MUPWJIOCH C HEOOXOMUMOCTBIO BBITIOJTHEHUSI HE TOJBKO TAKOTO T'POMO3IKO-
IO aKTa, Kak gestum per aes et libram, Ho 1 Gosee MPocToi, HO Bee ke — hopMalib-
HoO#l crunymsanuu. TpeOoBaHUS pacTyIelt XO3SMCTBEHHOM KM3HU IIPUBEIM K
TOMY, YTO HEHOPMAJIbHBIE IOTOBOPBI 3aiiMa CTANIMA TAKXKE 3alUIIATHCS CYAEOHBIMU
rckamu. Tak rosiBuiach M cBos (hopMa 3aiiMa — mutuim, peanbHbIi JOTOBOD, IS
IOPUINYECKON CUJTbI KOTOPOTO HE TPeOOBAIOCH O0JeKaTh COIIacMe CTOPOH B Ka-
KH1e-1100 TOPXKeCTBeHHbIE (DOPMBI, a TOCTATOUHO ObLIO JIUIIL TIepeaaTh Ha OCHO-
BaHWU 3TOTO COIVIAIIEHUS TaK Ha3bIBaEMYIO BTIOTY 3aliMa, T. €. IEHbIM UJIU WHBIE
3aMEHUMBbIE BEILIU.

459. Xapakrepnble npu3Haku 3aiiva. B ntore norosopy 3aiima, mutuum, cra-
JIA TIPUCYILU CIIEAYIOLIUe XapaKTepHbIe MTPU3HAKU:



a) mutuum — peassbotli  TOroBop (T.€. MOMYYAIOLIUIA IOPUIUIECKYIO CHITY JIUIIH
¢ TOTO MOMEHTa, KOTIa Ha OCHOBAaHWM COTJIAIIIEHHsT CTOPOH TTOC/ieioBajia repea-
Ya res, BEIlN),

0) CoCTOSIIIIMIA B ITepeave KPEAUTOPOM 6 COOCIMEEeHHOCMb TOJKHUKA,

B) M3BECTHOM JACHEKHOW CYMMBI WM M3BECTHOTO KOJIWYECTBA IPYTHX 3AMEHU-
MbIX BELLEH,

T) ¢ 00513aTeNILCTBOM ISl TOJDKHUKA 8epHYymb KPETUTOPY TAKYIO Xe JCHEKHYIO
CYMMY WM TaKOE e KOJIMYEeCTBO TAKOTO e pojia Belllei, Kakue ObUIM MOJTYYeHbI.

[Mocmennuii pu3HaK (M. «») OTIMYAET TOTOBOP 3aliMa OT TaKMX JOTOBOPOB,
Kak commodatum (ccyma — JOTOBOP O TMPEAOCTaBICHUM OE3BO3ME3THOTO TTOJTh30-
BaHMs BelpIo) Wi depositum (MoK/axa — JOTOBOP O OE3BO3ME3IHOM XPAHEHHU
BelIM): TIpy AoroBopax commodatum u depositum KpeauTop MMeeT MpaBo Tpeho-
BaTh He TaKylo e Belllb, KaKoBa Oblla TiepejaHHas MM IOJDKHUKY, HO UMEHHO Ty
camyro, Kotopast ObUTa maHa, eandem speciem (D. 12. 1. 2. pr.).

3aeMIIMK 00s13aH BEPHYTh HE TOJIbKO TaKOE e KOJIMYECTBO Belllei, KaKoe Obl-
JIO TIONTy4EHO, HO U TIO0 KAa4ecTBY HE HIKE TOTO, KAKUM OTJIMYAJIVCh TTOTyYeHHbIE
B3aiiMbl Belr. [loMMOHUI OTMeYaeT, YTo OOSI3aHHOCTh BepHYTh Bell eadem
bonitate, kKak TOJy4eHHBIE, JIEKUT Ha 3aeMIIUKE HE3aBUCUMO OT TOTO, OBLIO JIN
MIpeayCMOTPEeHO Takoe ycaoBue B qoroope (D. 12. 1. 3).

460. Puck ciyyaiiHoii i0e/m 3aHnMaeMbIX Bemleil. [10CKONIbKY TIpeMeToM
3aiimMa cykaT Bell, oIpenesisieMble BECOM, YUCIIOM, MEPOU (a He MHIVBUIYaIb-
HO), ¥ 3TH BelllM TIOCTYMAalOT B COOCTBEHHOCTh 3aeMIIIMKA, Ha HEM JIEXKUT U PUCK
CIIy4JaifHOI TMOe M ITOyIeHHBIX BEIei: eCl B CHTy CIyJalHOM NMPWYUHEIL (IT0-
Xap, 3eMJIeTpsiceHre, KopabieKpylieH e, HarmaneHue pa300iHUKOB U T. T1.) 3aeM-
UK HE MMEJT BOBMOKHOCTU BOCITOJIB30BAaThCA INEPEAaHHBIMU €EMY BE€llaMM, OH HC
ocBoboXmaeTcst or obsizanHocTh: «nihilo minus obligatus permanet» — rosoput
laii, T. e. TeM He MeHee ocTaeTcs 00s3aHHBEIM oM (D. 44. 7. 1. 4).

461. Ilepexon npaBa COOCTBEHHOCTH HA 3aHMMAaeMble Beri. CaMo Ha3BaHUE 10-
roBopa mutuum ITaBes HAaMBHO TIPOV3BOAWT M3 TIepeaauu Belleil B COOCTBEHHOCTD
TIOJTyJaTesisi U B CBSI3U C 3TUM YCTaHABIMBAET BAXKHBIN MPUHIIMIT, YTO €CJIM MOCTYIa-
OlIMe OT MEHSI K TeOe Bell He CTAHOBSITCSI TBOMMMU, 00S13aTe/TbCTBO HE BO3HUKAET:
et ideo si non flat tuum, mom nascitur obligatio (D. 12. 1. 2. 2). D10 IpUHINIINATL-
HOE TTOJIOKEeHHUe TOsICHsIeTCsl ['aeM Ha TakoM TpuMepe: TIONOTICYHBII 1aeT B3aliMbl
6e3 commacusi omeKyHa; quia non facit accipientis... nullam contrahit obligationem,
T.€., TaK KaK OH He JieJIaeT MoJTydaTesisi COOCTBEHHHUKOM TiepeaBaeMbIX BEIle..., OH
He yCTaHaB/IMBaeT obs3aTebeTBa (2. 82).

Crporo roBopsi, OTCIONA CJIEMyeT, YTO JaBaTh B3aliMbl MOXKET TOJIBKO COOCTBEH-
HUK Belleil. TakoBo MMeHHO M GbUTO 0flLlee IpaBwio: in mutui datione oportet
dominum esse dantem (D. 12. 1.2. 4).

OnHako ObUTM TOMYIIEHBI HEKOTOPBIE TTOCIA0JICHUST 3TOTO MpaBUia U U3bSITHS
u3 Hero. [Ipexae Bcero, B CBSI3U ¢ 00bIMAEM OOraThIX PUMJISIH BECTU CBOM ACHEX-
HBbIe 1iefla Yepe3 GaHKUPOB M MEHSUT, B KITACCHMIECKYIO 3ITOXY JOMYCTIIN TIpH 3aii-
Me TIPEACTABUTETLCTBO: TIPENCTaBUTEIh TTepeaBall 3aeMILMKY IEHBIW, He TTPUHA-
JIeXalllie TOBEPUTEIIO, a CBOM, U 3aeMIIMK CTAHOBWIICS OOSI3aHHBIM TIO 3aiiMy
Tepen ToBepuTelieM, U 00paTHO, TTOoJTydeHKe IeHeT B3aliMbl MPEICTAaBUTEIIEM JIeia-
JIO TIPENCTAaBISIEMOTO COOCTBEHHUKOM 3THX JEHET M, TeM CaMbIM, 3aeMIIMKOM



(D. 12. 1. 15). lanee, B ToM ciy4ae, €ClId JaHbI B3aiiMbl YyXKUe JE€HBIHU, IIPUTIEM
TTOJTYYMBIIMI MCIIONB30BAI MX, BO3HUKAET TaKKe 3aeMHoe o0bsizaTebcTo (D. 12.
1. 19.1).

B kiaccuyeckoM pMMCKOM TIpaBe [UIsl JTy4Ilero YIOBJIeTBOPEHHUsI MOTpeOHOC-
Te XO3sSICTBEHHOM YKU3HM ObUTM NOMYIIEHBI M HEKOTOpPbIE APYTHe MOCaabIeHS B
TOM K€ HampaBJIeHMH. DT ITOCIa0JeHNSI MOXXHO OOOOIIUTD TaK, YTO, HOMUMO He-
nocpedcmeenHoil nepedauu 3ameHuUMbIX 8CUe 6 cobcmeenHocmb, 3aem Modxcem Obimb
YCMAHOBAEeH U OpYyeUMU CROCOOAMU, eCAu OHU NPUBOOSIM K MOMY Jce Pe3yAbmamy.

PuMckMM 1opricTaMK TIPUBOIUTCS PSIT OTAETBHBIX Ka3yCOB, M3 KOTOPBIX MOXK-
HO BBIBECTU YKa3aHHOE OOIlee TIPpaBWiIo. Y JaHHOTO JIMIIA HAXOMSITCS Ha COXpaHe-
HMM YyXH1e TeHbIM; CTOPOHBI TOTOBAPMBAIOTCS, YTOOBI 3Ta CyMMa JE€HET CYMTaIach
JAHHOM B3aliMbl; TEM CaMbIM YCTaHaBIMBaeTCsl 3aeMHoe obsi3aTebcTBo (D. 17. 1.
34. pr.). dpyroit omHOpomHBIi TipuMep TpuBomuTces YaprmmaHoMm (D. 12. 1. 15),
KOIIa CyMMa, TIoJTydeHHasi TOBEPSHHBIM JIMLIOM Ha OCHOBaHWU JIOTOBOpa TOpyJe-
HUSI U TIOAJIEXaBIIasl Tiepenave JOBEPUTENIO, TI0 COMIAIIEHWIO CTOPOH OCTaeTcs y
JIOBEPEHHOIO U CUMTAETCsl JAaHHOM B3aliMBblI.

CJ10BOM, TTOITYCKAJIOCh TaKOE YCTAaHOBJICHMWE 3aiiMa, KOTla CTOPOHBI COIviallla-
JINCh, YTOOBI IEHEXHAask CyMMa, KOTOPYIO OJIHO JIMILIO IOJKHO APYTOMy Ha KaKOM-TO
MHOM OCHOBAaHMMU, CUMTANIACh JAHHOI B3aiiMbl. BoJiblile TOro, DOMyIeHO ObLIO 1aXe
TaKoe 3aK/II0YeHNe 3aiiMa, KOra JaeTCsl MHAVBUAYaATbHAST BEIb C TEM, YTOOBI TOTY-
YMBIIKI €e TIPONAT 1 BhIPYUEHHYIO CyMMY yaepxan Kak 3ansityio (D. 12. 1. 11.pr.).
OnHako YibnuaH B IPYBEICHHOM MECTE, IIPUCOSIMHSISICh K MHEHUIO OHOIO 13 00-
Jiee CTapbIX 10pUcTOoB — HepBbl, MPOBOIUT pa3inyKe, CMOTPS 110 TOMY, ObLIa JIU UH-
MMBUIyaIbHas Belllb (Y 3aMMO/aBlia) TpeIHa3HauYeHa JUIsl TTPOJaXu, WIM 3Ta Belllb
OblTa He MpOoAaXXHast U JaHa 3aeMIIMKY UCKITIOYUTENILHO B LiesisiX 3aiima. Ecm Benb
ObU1a BOOOIIIE ITpoAakHasi, pPUCK CIyJaiiHOI IMOeIM ee HeceT 3aMMOIaBel] Ha TeX XKe
OCHOBaHMUSIX, KaK eC/ii Obl OH ee OTIal KOMY-HUOYIb TOJIBKO ISl IIPOAAXKU; €CITH XKe
BOOOIIIE MPOIaBaTh Belllb HE MPEITIoNarajoch, a BOMPOC O TpoIake BO3HKUK B CBSI3U
C HaMepeHMeEM JaTh B3aliMbl, PUCK CITyJaifHON TMOEIN JIEKUT Ha TIoTyJaTeie-3aeM-
IIMKe, B OCOOEHHOCTHU IIpY OECIIPOLICHTHOM 3aiiMe.

462. OmHOCTOPOHHOCTH 003aTeNIbCTBA M3 3aiiMa. O0s13aTeILCTBO, BO3ZHUKAIO-
1ee U3 3aiiMa, CTpOTro 00HOCMOpoHHee: 3aMMO/IaBell UMeET IPaBoO TPeOOBATh OT 3a-
eMIIMKaA BO3BpaTa TAKOIO € KOJIMUECTBA BEILCH TAKOIo XKe pola M KavyecTBa, Ka-
Koe ObUIO TIOMYy4YeHO; Ha 3aeMILMKE Xe JIEXKUT COOTBETCTBYIOILASl OOSI3aHHOCTD.
3anMomnaBell yXe Mpy caMOM 3aKJTIOUeHHU TOTOBOPA, TaK CKasaTb, CIEIA CBOE 1~
JIOo, TIepeJiaB B COOCTBEHHOCTh 3aeMIIMKa OMNPEeIeHHYIO LIEHHOCTh M YCTaHOBUB
Takou nepenaueii goropop. IToaTroMy 13 1OroBopa OH IOJIy4aeT TOJbKO MPaBo Tpe-
OOoBaHUS W He HeceT Oojiee HUKAKOM OOSI3aHHOCTH; LIS OCYILECTBICHHS 3TOTO
MpaBa B paclopsDKeHUM 3arMMOJaBlia MMEIOTCSl MCKM CTPOroro TpaBa (actiones
stricti iuris) — actio certae creditae pecuniae, condictio certi, condictio triticaria.
HaoG6opot, 3aeMIlMK Npy 3aKII0YEHUH J0r0BOpa YKe MOJYYWI IEHBIU WX WHbIE
3aMEHUMBIE BEIM M TI03TOMY He MMeeT MpaBa Ha OCHOBAHWH JOTOBOpa TpeboBaTh
4ero-1mbo, a TOJBKO HeceT 00s3aHHOCTh BO3Bpara TaKOM K¢ MeHEXKHOU CyMMbI
WJIM TAKOTO e KOJMYECTBa APYrMX 3aMEHUMBIX Bellleil, Kakoe ObUIO TIOTyYeHO OT
3aMMOJIaBlIa.



463. TIponentel. Hepenko 3aeMIIVMK JOJDKEH ObLT HE TOJBKO BEPHYTH 3aMMO-
JaBIY 3aHATYIO CyMMY, HO ellle YIUIATUTh C Hee IpoueHTH. JpeBHeiimas ¢opma
MIPOLIEHTHOTO 3aiiMa — fenus; HaTpuMep, KPeCThIHUHY MaBajld B3aliMBI CEMEHa C
TeM, YTOOBI OH BEPHYJN YacTh Ypoxkast, MOKPBIBAIOIIYIO HE TOJbKO CTOMMOCTh JaH-
HBIX CEMsIH, HO M HEKOTOpYI0 Han0aBKy, T.e. MPOLEHTHI. Fenus BbI3bIBal cpeau
OemHOTHL BO3MYILEHMsT KaK (hopMma Oe33acTeHYMBOM dKCILTyaTaluu. K xoHIy pec-
nyOnmky fenus cran BeIxomuTh U3 yroTpebneHus. Ho 310 He 3HAYUT, YTO MCUE3NTH
MIPOLICHTHBIE 3aiiMbI; M3MEHUIACh TOJNBKO OpMa: B OTIOMHEHUE K TOTOBOPY 3aii-
Ma (mutuum) 3aKiI04aI0ch 0c000€ CoralieHue O MpolieHTax (0ObIYHO — B (hop-
Me CTUIYJISILIUK); €CIM TAKOrO COINAlICHNs 3aKI0YeHO He ObLIO, MpEATosaraacs
OecrpolieHTHBIN 3aeM (gratuitum). Takum 006pa3oM, TIPOLIEHTHOCTB 3aiiMa He TIPH-
HaJjiexana K Yuciy CYIIECTBEHHBIX 3JIEMEHTOB 3TOTO JIOTOBOpA (XOTS W IIMPOKO
TIPUMEHSIACh Ha TTPaKTHKE).

MakcuManbHbIN pa3Mep MPOLIEHTOB B Pa3HbIe MEPUOBI OMPEESICS pasiny-
HO: B KyaccuueckoM mpase — 1% B mecsll, B mpase FOctunnana — 6% B rox (mwist
ToproBieB — 8% B TOM).

HauucneHue nmpoLeHTOB Ha MPOLIEHTH (aHATOLM3M) OBLIO BOCIIPELICHO.

He sBnsioch HEOOXOMMMBIM 1 COIJIALIEHHE OTHOCUTENBHO CPOKa ILIaTeXa Io
3ajiMy: IOrOBOpP MOXHO OBLIO 3aKJIFOUUTh ¥ HAa TOYHO OIpEAETCHHBIN CPOK U Oe3
CpOKa WM Ha HEONpeNeNeHHbI! CPOK (B MOCISAHEM CIyyae KPEauTOp MMEET Tpa-
BO MOTPeOOBATh BO3BPATA 3aHSITON CyMMBbI KOLJA YTOIHO).

Jlaxke Tocyie TOro, Kak 3aeM MOJTYYMJI MCKOBYIO CHIY B KauecTBE peabHOTrO J10-
TOBOpa, HEPEAKO 00sI3aTeNbCTBO OOPMIISIM TaKXKe MyTeM 3aKTIOUEHUsT CTUTTYIISI-
MM, KOTOopas TO IIPeIllecTBOBaNa peajbHOM Iepemaye, TO €€ COMpPOBOXIaANa; B
000MX CIyyassx TPU3HAETCS BO3HUKIIMM TOJIBKO OIHO 00s13aTe/IbCTBO, a HE JIBa; eC-
JM KTO-HUOY/Ib Jall IeHBIY B3aiiMbl Oe3 CTUIYISLMU ¥ HETOCPEeACTBEHHO BCe] 3a
3TUM COBEPILII CTUIYISALNIO, BO3HMKAET OIMH AOr0BOp (unus contractus est); To
e camoe TIPUAETCS CKa3aThb M O TOM CJIydae, €ClM CHavajga COBEpILICHA CTHITYJISI-
1M, a BCIeq 3a TeM otcunTanbl geHbru (D. 46. 2. 6. 1).

464. 3aemuble pacmicku. [Ton BIMSIHMEM IpeyecKoro mpasa BOLLIM B MPAKTH-
Ky PuMa crenmanbhble 1oKyMeHTH — xuporpadsl (pacmmcku) (1. 452). CocTas-
JIEHHE TaKoro JOKYMEHTa, MpeACTaBIsABIIEr0 COOOM PachMCKy JOMKHMKA (3aeM-
I[1Ka) B TIONYYSHUM JEHEXHOU CyMMbl MJIM WHOW BATIOTHI 3aiiMa, 00erdano jis
KpeaUTOpa JieXaBllee Ha ero 00s3aHHOCTH J0Ka3bIBaHUE (haKTa Iepeqayyl BaaioThl
3aiiMa, a clefoBaTeIbHO M MOKa3bIBaHME MpaBa TPeOOBaTh OT MOKHMKA BO3Bpara
3aHITON cyMMBI. Q0OecTeUnTeNIbHBIN XapakTep PaclMCKU (B TOJBKO UTO YKa3aH-
HOM CMBIC/Ie) OOBSICHSET IPYroe Ha3BaHUE, KOTOPOe MMeJ TaKoi JOKYMEHT: cau-
tio creditae pecuniae (JOKyMeHT, oOecIeuMBaBIINiA JOKA3aTeILCTBO Hepefavn ae-
Her B3aiiMbl). [laBen mpuBOAMT HaM 00pa3vYMK TaKOTO TOKYMEHTA:

Lucius Titius scripsi me accepisse a Publio Maevio quindecim mutua
numerate mihi dedomo et haec quindecim proba recte dari kalendis
futuris stipuiatus est P. Maevius, spopondi ego L. Titius (D. 12. 1. 40.
Quaestiones, Il kH.). - 5, Mroyut Tuyul, Hanvucan HaCTOSILLYIO Pacrnc-
Ky B TOM, 4TO 1 nosy4usn ot [y6nus Mesusi 15, koTopbie oTcunTa-
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Hbl M Ha gomy; [ybnnii Meeuid cmunynupoean, a s, Jioyuu Tuyud,
obelljan akKypaTHO BepHYTb 3T 15 B cneayoLme kaaeHasl.

B ToM ke counHenunu (Quaestiones, III kHura) INaBen gaet o6pasel 6osee mo-
JPOOHOI paCIMCKU:

Chrysogonus Flavii Candidi servus actor scripsi ¢oram subscribente et
assignante domino meo, accepisse eum a lulio Zosa, rem agente lulii
Quintilliani absentis mutua denaria mille; quae dari Quintilliano heredive
eius, ad quern ea res pertinebit, kalendis Novembribus, quae proximae
sunt futurae, stipulatus est Zosas libertus et rem agens Quintilliani, spo-
pondit Candidus dominus meus (D. 45. 1. 126. 2). - 51, Xpu3oroH, pab
®nasusa KaHanaa, Hanvcasn 3Ty pacnvcky, B MpUCyTCTBUM MOEMO roc-
rnoavHa, 3a ero JIN4YHOW NOANMChIO U NMNeYyaTbio, B TOM, YTO OH MOJly-
4y B3avimel 1000 gnHapues oT 0nst 30Chkl, BeAyLLero nesaa oTcyT-
crByrolwjero lOnus KBuHTWIMaHa; BO3BPAT 3TOW  CYyMMbI
KBUHTUANAHY WM ero HacneaHvKy, KoroaTo4esobyaerkacarbCes,
B G/mxaviLume HosiIbPbCKME KaneHAbl, BOJIbHOOTIYLLEHHK 30ca, Besy-
wui gena KeBuHTuavaHa, ctunynampoBas, a Mow rocrnoavH KaHavna
obeLyarn.

465. OcnapuBaHue 3aiiMa 1Mo 0e3BAIOTHOCTH. DTa MPAKTUKA COCTABJICHUSI
MMCbMEHHOTO JOKYMEHTA, PACIIMCKU, B KOTOPOI JOJIKHUK MOATBEpKAal (haKT I10-
JIy9eHMs BaJIIOTHI, ITOPOIIIa OITACHOCTh HEOCHOBATEIBHBIX TPEOOBAHUIA KPEIUTO-
POB OT JOJDKHUKOB He TTOTyYeHHBIX TocjienHuMI cyMM. 1o camMomy Xapakrtepy 10-
roBopa 3aitMa 0oJiee CHJIbHOI B COLIMAIbHO-9KOHOMUYECKOM CMBICIIC CTOPOHOM
SIBJISIETCS 3aMMoaBell. 3aeMIIUK, HYXKIAIOLIUICS B IEHEXHOM cyMMe, (pakTudec-
K1 OKa3bIBaeTCsl B 3aBUCHMOCTH OT 3aMMOIaBIla, KOTOPBI MOXET TUKTOBaTh €My
ycioBus. Ha 3Toit mouBe B 3KM3HM CTaM HEPEIKM CIydad, KOrja COCTaBJICHUE 10~
KyYMEHTa HE COIPOBOXIAJIO TOJIyJYeHUE BaIIOTHI 3aliMa, a MpealIecTBoBaio eMy. B
CBSI3U C 3TUM HEPENKO MMEIM MECTO U TaKMe Clydau, KOINa JOJDKHUK, OXKUIAI0-
IIWIA TIOTyYeHUST BAIOTHI, TIOAMNKUCHIBAET, IO TPeOOBaHUIO 0ojiee CHILHOTO (COLIM-
aTbHO Y 9KOHOMMYECKHM) KPEAUTOPa, JOKYMEHT, YIOCTOBEPSIONINI 00S3aHHOCTh
JIOJDKHUKA BEPHYTH TOJIYUYEHHYIO BATIOTY 3aiiMa, 3TOT JOKYMEHT IepenaeTcsl Kpe-
TIATOPY, a MEXIY TeM BaIIOTy JODKHUK (paKTUYECKM TaK 1 He MOJIydaeT.

Ha nouse Takux akToB 151 TOKHUKA CO3[aBallach yIrpo3a, YTo HeI00poco-
BECTHBII KPEAUTOP MCIIONB3yeT MMEIOIIYIOCs Y HEero Ha pyKax pacImcKy, comepka-
IIyI0 TIPM3HAHWE NOJDKHUKA B TIOJTYYEHUW BATIOTHI, U MOCICTHEMY TIPUICTCS TIJIa-
TUTh HETOJy4YeHHYI0O CyMMy 3aiiMa. OueBMIHO, YTO TakKas yrpo3a HEpeIKo,
JIEHACTBUTEIBHO, OCYIIECTBIISUIACH U 3TO IMPUBOAWIO K BPEIHOMY [UISI CITOKOMACTBUS
Puma o3no6neHuto 10KHUKOB. [103TOMy M BO3HMK BOIPOC O HEOOXOAMMOCTU
MPEIOCTABICHUS TOJDKHUKY KaKMX-TO ITPaBOBBIX CPEACTB, YTOOBI OrpaIuTh €ro OT
OITACHOCTU B3BICKAHMST HECYILECTBYIOIIETO JOJITA.

C 5Toli LENBIO B TeX CIydasiX KOrma KpeAUTOp, He MepeaaBIIMii TOJDKHUKY Ba-
JIOTY 3aiiMa, TeM He MeHee NPEObSIBIIsUT K HEMY MCK O BO3BpaTe 3aHSITOM CYMMEI,
JIOJDKHUKY CTaJIM JaBath exceptio doli, T.e. OH MOr coc/laThCsl IPOTUB UCKa Kpeau-



TOpa Ha TO, YTO B ACHCTBMSIX KPEAUTOpa, HE TEpeIaBlIero JODKHUKY BaTIOThl U
TEM HE MeHee TPeOYIOILEro OT Hero IiaTexa 3aHsATON CyMMBbI, ONrpasich Ha (op-
MaJIbHBIi MOMEHT — TIOAMKUCAHUE JODKHMKOM JOKYMEHTA O ITOJYYEHMU BaliO-
TBI, — 3aKJIIOYAeTCA camasl TsKKasg HemoopocobecTHocTh — dolus. Tait (4. 119)
NPUBOIUT UMEHHO 3TOT NIPUMEp, KOIIA TOSCHSIET CyIIHOCTL exceptio doli: ucrern
TpeOyeT IEHEXHYIO0 CyMMY; JIOJDKHUK CChUTACTCSl Ha TO, YTO OH 3TOM CyMMbI HE T0-
JIydat: Toraa B (hopMyJTy MCKa BCTABJISUIACH OTOBOPKA, UTO TPUCYKIEHUE B TONB3Y
KCTIA TpeOyeMOi UM CyMMBI JOJDKHO TOC/IENOBaTh TOIBKO TPY YCJIOBUM, €CIIU B
€ro IeiicTBHAX 10 cyaa M Bo BpeMd cyma Her dolus malus: «si in ea re nihil dolo
malo A.Agerii factum sit neque fiat». [To3nHee 3ta sKkcuenuys (B JaHHBIX 00CTOS-
TEeJIbCTBAX) MOMYYMIa HAMMEHOBAHUE exceptio non numeratae pecuniae.

JIOIDKHUK MOT M HE JOXHUIAThCS TPESIbSBICHUSI KPSIUTOPOM MCKa, a aKTHUB-
HBIM CBOMM ITOBCACHUEM MPEAYTIPEANTDL CaMyl0 BO3BMO>KHOCTDb TaKOI'o 1Mcka. I/]MCH—
HO, OH MOT CaM TIPeIbSIBUTh MCK O BO3BpaTe My €ro pacrucKu, BbIIAHHOW B TIpe-
MOJIOXKEHUU, UTO BCJIEM 3a TeM OyfeT rnepemaHa BamoTa 3aiimMa. [TocKobKy Takoit
repeaun He TIPOM30IILIO, PACITCKA OCTAeTCs Y KpeAUTopa 6e3 JOCTATOUHOIO K TO-
My OCHOBAHMUS, T.€. K 9TUM CJIy4asiM JOJDKEH OBbITh MPUMEHEH KOHIWMKIIMOHHBIN
uck (condictio), maBaBIuiics aj1st UICTpeOOBaHUS OT TOJDKHMKA HEOCHOBATEIBHOTO
006oralleHus, TOIyYeHHOTO UM 3a CYeT McTia (cM. 11. 561).

Hcnonb3oBaHKe 3TUX CPECTB — exceptio non numeratae pocuniae U KOHANK-
LIMOHHOTO KCKa 00 UCTpeOOBAaHUM PACITMCKU CBSI3aHO ObLIO IS JOJDKHUKA C TPYI-
HOW 3a/aueil — J10Ka3aTh OTPULIATEIbHBIN (hakT — HernomyvyeHre BamoTsl. 6o 1o
OOILMM MpaBUIaM MPOLIecca, TIPEIbsIBIAsT KOHAUKIIMOHHBINA UCK 00 UCTPeOOBAHUN
JOKYMEHTA, TOJDKHMK B Ka4eCTBe MCTIIA JOJDKEH ObUT JOKa3aTh (DakT, U3 KOTOPOTO
BBbITEKAeT MCKOBOE TpeOOBaHNE; CChUIASICh HAa HEMOTyYeHHE BaTIOThl B KCLETIN
MPOTUB MCKa KPEauTopa, MODKHUK M B 3TOM CJydae MOJDKeH JoKa3aThb TOT 3Ke
daxr.

TpyaHOCTb JOKA3bIBAHUSI OTPULIATEILHOTO (hakTa OO0 KPaMHOCTH yMaisiia
MPaKTUYECKOEe 3HAYCHUE STUX Mep 3allUThl MTHTEPECOB AODKHMKA. B 3TOM OTHO-
HIEHUU JeJIO TIPUHSIO OoJice OMAaronpysITHBIN IJ1s1 TOKHHUKA 000pPOT TOJIBKO T0-
snHee (B 111 B. H. 3.), Korma onus probandi (GpeMsT JOKa3aTeIbCTBA) ITEPEIOXKEHO
ObLIO Ha KPeaUTOopa: eIy JOJDKHUK 3asBIISUT IIPOTUB KCKa KpeauTopa exceptio non
numeratae pecuniae, Ha MCTLIA BO3JIaralach 00sI3aHHOCTb JOKa3aTh (haKT IuiaTexa
BamoThl. TakuM 0Opa3oM, OblIa AOIYIIIEHa BO3MOXKHOCTb OIPOTECTOBAHUSI B TeUe-
HUE U3BECTHOTO CPOKA COMEPIKAILIETOCS B paCMCKe MPU3HAHUSI TOJDKHUKA B TIOJTY-
YEHUU BAJIIOTHI, IS YETO JOCTATOYHO ObUIO JIMILY, BhIIABIIEMY PACIIUCKY, 3asSIBUTh,
YTO OHO BATIOTHI HE TOMYYalo; 3TO M ObLIa exceptio WM querela non numeratae
pecuniae.

qCM OG'bﬂCHHCTCﬂ TaKas M€pa, HC COBCEM ITOHATHAaA C TOYKH 3PpCHUA COLIMAJIb-
HOTO TIOJIOXKEHHUsI KPEUTOPOB U TOJKHUKOB? HecoOMHEHHO, UTO KpeIUTOpHI, B OC-
HOBHOM, NPUHAIJIEXKATN K TOCIIOACTBYIOLIMM TPYITIIMPOBKAM pabOBIadeIbueCKOro
KJIacca, MHTEPEChl KOTOPBIX HEMMOCPEACTBEHHO 3aIlMILAIMCH TOCYIAPCTBEHHOM Bla-
CTBIO; TIOYEMY K€ B TpaBe MOJYYWIM B JAaHHOM CJydae OTpaX€HHWE MHTEPEChl He
KpPEeIMTOPOB, MPEACTABUTENICH TOCMONCTBYIOIIETO CJI0sI OOIIEeCTBa, a JOKHUKOB?

HeobGxonumo, mpexae Bcero, MMeTh B BUIY UTO querela non numeratae pecu-
niae B 3TOM TOC/IEMHEM BUIE MPUHAIJICKUT HE K KJIAaCCUYECKOMY TIpaBy, a K MO3/1-



HeHIleMy MMIIepaTOpCKOMY TEpUOYy: OMHOMMEHHBIE CPENCTBA 3aIlIUThI, YIIOMH-
Haemble B Jlurectax OT MMEHU OTHEIbHBIX KJIACCMYECKUX I0PHCTOB, UMEIOT COBCEM
JIPYTOii; XxapakTep U He OTJIMYAIOTCS TOJIBKO YTO OTMEYEHHBIMU OCOOCHHOCTSIMU B
pacnipeneieHun onus probandi, 06s13aHHOCTY ToKasbiBaHus. B Konekce FOctuHu-
aHa (C. 4. 30) 6onee crapble KOHCTUTYLIMM HE MOTYT CUMTATHCS IOMIMHHBIMU; B
YaCTHOCTH, JOJDKHA CUMTAThCs JoKa3zaHHOU HenommHHOCTh C. 4. 30. 3, npuHam-
Jiexauiasi, Cyasl 1o ee MUHCKpUIuuu (Haanucanuio), Kapakamie (215 .). Her v Hu
OIHOTO JPYroro HaaeKHOro MCTOYHMKA IO JAHHOMY BOIIPOCY, OTHOCSILIETOCS K
KJIAaCCMYECKOM 3ITOXe; MPUXOOUTCS MPHU3HATh, YTO MHCTUTYT querela non numer-
atae pecuniae NMPUHALIEKUT K TIO3MHEUIIIEMY UMIIEPaTOPCKOMY TEPUOY.

OObBsICHEHUE 3TOTO 3arafOYHOrO MHCTUTYTA TaK TPYIHO, YTO Y HEKOTOPBIX CTa-
PBIX aBTOPOB 3BYYMT JaXe HOTA OTYASTHUS U TOJTHOTO OTKa3a KaK-HHUOYIb 0ObsIC-
HUTh 3TOT WHCTUTYT: querela non numeratae pecuniae Ha3bIBAIM «HETIOHSTHBIM
Ul 31paBoro paccyaka mysterium iuris» (K(ster, Defectiones iuris comm., 1653
crp. 151), «cTpaHHBIM HemopasyMeHKeEM, sIBHASI HECTIPABELIMBOCTE KOTOPOIo 6po-
caeTcsl B IJla3a BCSIKOMY He JIMIIEHHOMY OT TIPUPOIBI 3MPaBOTO paccylka 4eioBe-
ky» (Ludwig, Gelehrte Anzeigen, 1, ctp. 238).

B HOBOE Bpemsi B iuTeparype AaH psii OOBSICHEHUI 3TOro cBoeodpa3Horo Ipa-
BOBOTO MHCTHUTYTA, HO 3a/1a4y HeJIb3sl TPU3HATh OKOHYATEIbHO pa3pelieHHoi. Ce-
JIyeT OTMETUThb OMHO OOBSICHEHUE, B HAMBHOM (hopMe JaHHOE ellle Ha TPaHu MEXITY
XVII—XIX BB. (B padore Cocceii, lus civile controversum, torn. I, Lips. 1799, 4
Tit. de R. C qu. 22): Quod praesumtio sit contra actorem, cum propter aviritiam
creditorum, turn propter indigentiam debitorum, T.e. 9Ta npe3yMIILKs IPOTUB UCT-
11a BBeJieHa KaK B BUIY XKaTHOCTH KPEIUTOPOB, TaK M BO BHUMaHME K HYXXIE JOJDK-
HUKOB), a 3aTeM BCKOJb3b OpoiueHHoe topuctom Pfaff (Ueber den rechtlichen
Schutz des wirtschaftlich Schwacheren in der romischen Kaisergesetzgebung, 1897,
66-69) 1 HakoHell, 6osee moapodHO M3noxeHHoe Monnier (Etudes de droit byzan-
tin, II, 1900, 77-82).

Monnier ycMaTpyBaeT eMMHCTBEHHO MPaBUILHOE 1 JOCTATOUHOE OObSICHEHUE
MHCTUTYTA querela B XeJaHUM MMIIEPaToOpoOB, PECKPUNTAMU KOTOPBIX 3TOT MHCTU-
TYT CO3MIaH, MPEeayNpPeanTh 3J0YOTPeOIeH s CO CTOPOHBI potentiores, BBICTYIAB-
IMX B Ka4eCTBE 3aMMOJIABIICB M JAEPKaBIIMX 3a¢MIIMKOB B CBOMX pyKax. YTo Ta-
KOl MOTMB B 3aKOHOJAATEJbCTBE PUMCKUX HMMIIEPATOPOB, B OCOOEHHOCTH
MO3HENIIIEro Nnepruoja, HauMHasi mpuMepHo ¢ Iuokienada, uMmell 6oblioe 3Ha-
YeHHeE B Psiie TPABOBbIX MHCTUTYTOB, 3TO HYXKHO MPU3HATh O6ECCIIOPHBIM (HaKTOM.

C KJ1acCOBOI M MOJUTUIECKOM CTOPOHBI TaKasi 60ph0a MMITEPATOPOB C BIIMSI-
TeJIbHBIMM MarHatamu (potentiores) SIBIsSIETCS ITOHATHOM: MMEHHO B 3Ty 3IOXY
pa3BUBaeTCsl abCOMIOTU3M MMITEPATOPCKON BJIACTH, MO YIJIOM 3PEHMSI KOTOPOTO
Ype3MepHOe COLMAbHOE M DKOHOMUYECKOE BIMSHME TaKMX MarHatoB (poten-
tiores) MOIJIO TIPENCTABIATLCS OMACHBIM M, BO BCSIKOM Cllydae, HeKelaTelbHBIM.
Pa30yxaHne YMHOBHMYBETO amIapara, YBeJIMYeHUE PacXomoB B CBSI3U C O€3yMHOM
POCKOIIIBIO MMIIEPATOPCKOIO ABOPA W PSII APYIMX MPUYMH MOOYXAAIM MMIIepaTo-
POB BCe YBeIMUMBATh HajioroBoe 6pemst. He B mHTepecax ducka, a ciemoBaTeIbHO,
M UMIIEPaTOPOB, OBUIO ObI TIOJIHOE Pa30peHuUe OTICTBHBIMU potentiores OCHOBHBIX
HaJIOTOTUIATEIBIIIMKOB — 3eMJICENbIIEB U peMecIeHHUKOB. HUKakoro peaabHOro
00JIErYEHsI CBOETO TOJIOKEHUS 3TH IUIaTe/IbIIMKI HajoroB — humiliores — ne



TOJyYaIN, TaK KaK TTPUHAMABIINECS MMITEpATOPaMK MephbI 3aluuinam humiliores
OT pa30peHus CO CTOPOHBI potentiores JTUIIb AJIs1 TOTO, YTOObI MOXKHO ObLIO € 00JIb-
IIMM YCIIEXOM BbDKaTh M3 3TUX humiliores Bce coku B monb3y ¢ducka. Ho dakr
TIPUHATHAS UMIIEPaTOPCKUM 3aKOHOIATEILCTBOM Mep TIPOTUB 3aCHiIbsl potentiores
He TIOIUTEKUT COMHeHM10. OHAKO IS TOTO, YTOOBI TIPU3HATh BIUSHHAE 3TOTO MO-
THBa B UHCTUTYyTe querela non numeratae pecuniae, — MPsIMbIX IAHHBIX B HAILIEM
paCTOpsSLKEHUY HE UMEETCS.

HenoctaTouHOCTh JOKYMEHTAIBHBIX JaHHBIX COBEPIIEHHO €CTECTBEHHA: WH-
CTUTYT CJIOKWICS U3 UMITEPATOPCKUX PECKPUIITOB, AaBaBIIIMX OTBEThI HA KOHKPET-
HbIe BOMPOCHI. PeIakTophl 3THX aKTOB HAXOAWIVCH TION BIMSTHUEM CITydaiiHO Ha-
XJIBIHYBILIETO MaTepraa, OHM He Opasiich 3a TUTAHOMEPHYIO pa3paboTKy BOIpoca
(ma 1 He CTPeMIJTUCH K TaKOi pa3paboTKe); TeM MEHee OHU MOIJIM OCTaHOBUTHCS
Ha IJIaBHbIX OCHOBAaHMSIX, MOOYIUBILMX MPOBECTH pedopMmy.

BepositHOe camo mo cebe oOBsICHeHUe querela non numeratae pecuniae 60pb-
0olf ¢ MOTYIIIECTBEHHBIMU 3aUMO/IaBLIaMU (potentiores) Helb3sl, pa3yMeeTcsl, CTpo-
WUTb HA TOM, YTO UMIIEPaTOPaMU PYKOBOIWIIM COOOPAKEHUST UeJIOBEKOIIOOUST U MU~
Jlocepys, KOIIa OHM TIPOBOMWIM TAKOTO POIa MEPOMNPUSITHS: Ha 3TH Mepbl UX
HaTaJIKMBAIN, C OMHOM CTOPOHBI OTMEUECHHBIE BBIIIIE OMACEHUST YpE3MEPHOTO POC-
Ta MOTYILIECTBA TAKUX potentiores, ¢ APyroil CTOPOHbI — (HDUHAHCOBO-XO3SICTBEH-
HbIe TPYJIHOCTH, TPEOOBaBIIIME MAKCUMAIBHOTO MCIOIb30BaHMSI KaXkKI0ro Tpaxkia-
HUHA, KaXIOro OTHEJIbHOTO XO3SMCTBA M COXpaHEHHUsS B OTHX LEJsIX
TIATEXEeCITOCOOHOCTH TUIATEIIHITUKOB HAJIOTOB.

JlaBast MOJDKHMKY obJierdeHre B (hopMe TiepeHeCceH s, TIPY 3asBIICHNH querela,
Ha Kpemuropa onus probandi, UMIepaTOpCKOe 3aKOHONATENHCTBO OTPAHUYIIIO
TIPUMEHEHUE 3TOM JILFOTHI OTpPeeIeHHBIM CPOKOM (CHavajia — OIUH TOJ, TTOTOM
ISITh JIeT, HakoHell, ipy FOctuHuane — nBa roma) (C. 4. 30. 14), B Te4eHUe KOTO-
pPOTO IOTYCKAIOCh OCTIapUBaHKE TOJDKHUKOM BBITAHHOW UM PacTIMCKU; He3asBIie-
HMe JOJDKHUKOM B TIpeNiesiaX 3TOro Cpoka CyIeOHOro criopa MpOoTUB BbIIAHHON UM
pacnucKu ¢ MOMOIIbI0 querela non numeratae pecuniae UMeJIO CBOVMM TTOCTIEACTBU-
€M, 4TO 3Ta pacrucKa, comepKaBilasi MPU3HAHWE TOKHUKA B TIOTYJYeHUH BaJlio-
THI, TIOJTyJaJla 3HaYeHUe GECCIIOPHOTO U HEOCTTOPMMOTO JTOKA3aTeIbCTRA.

OrpaHnyeHre TPUMEHEHYST OTTMCAHHOM JIBIOTHI TSI 3aeMIIIMKOB CPOKOM MOXK-
HO OOBSICHUTH TaK. B Pume ObU10 pacipocTpaHeHO 0OBIKHOBEHME CHavala BpyJaThb
3aMMOIABILY JIOJITOBOM JOKYMEHT C PACIMCKOW B IMOJYYCHUM BaJIIOTHI, a TIOTOM 10
ACCUTHOBKE 3aMMOJIaBIIa MOJTyJaTh BAIFOTY OO OT MEHSIIBI, BEIYIIIETrO NeHEeKHbIE
Jiela KanwuTaauceTa, MO0 OT TMpOoKypaTopa WM pada, 3aBeAyloIlero ero Kaccow.
Boinaya BaTOTHI 10Ka3bIBAIACH KHUTAMU 3TUX TIPEICTaBUTENE 3aMMOaBIIa, BbI-
JAHHBIMUA MM pacIMCKaMU WM e UX CBUIETEIbCKMMU TMOKa3aHUsAMU. Tak Kak 1o
HCTeYeHUH OoJiee WIM MeHee TIPOJOJDKUTETbHOTO BpEMEHHU TPEICTaBUTh TOKa3a-
TeTbCTBA (DAKTMIECKOM BBITAYM BATIOTHI OBUIO TPYIHO, TO (hOpMabHbIE NONTOBBIE
JIOKyMEHTbI I CTAHOBWJIMCH Yepe3 HEKOTOPBIN CPOK OECCITIOPHBIMU TOKYMEHTAMM.
[Tpu 3TOM HOKa3aTe/IbHAs CUJIa 3aeMHOTO IOKYMEHTa CTaHOBWJIACh HACTOJIbKO Oe-
3yCITIOBHOM, YTO €C/N JIaxke MOJDKHUK Opasicsl caM ToKa3aTh HeTIOTyYeHHEe BaJTiOThI,
€My He pa3pelaoch MPeiCTaBUTh TaKWe TO0Ka3aTeIbCTBa.

466. [Tenexxnble 3aiivbl nonpiacTHeix. [1pu nmmeparope Becniacuane (koHerr I B.
H.3.) ObUT M3MIaH CIELMATbHBIN aKT — senatusconsultum Macedonianum, BocripeTuBs-



LLIWiA JeHEeXXHbIE 3aiiMbl TTOIBJIACTHBIM JIETSIM O3 COIIacus WIM BeloMa TOMOBJIAIIbI-
ku. CBoe Ha3BaHME 3TO CEHATCKOE TOCTAHOBJIEHUE TMOTyYMIO TI0O UMEHU HEKOero
Macedo, KOTOpBIii B3sUT IEHBIM B3aliMbI, a 3aTeM, HE MMesl BO3MOXKHOCTH YIIOBJIETBO-
PUTB TpeOOBAHMST KPEITUTOPA O BO3BPATE 3aHSITOM CYMMBI M OT1Acasich HETTPUSITHOCTEI,
CBSI3aHHBIX C TIPUHYIUTETIbHBIM B3bICKAHMEM, YOI CBOETO OTLIA, YTOObI TAKMM 00pa-
30M YCKOPUTB MOJTyYeHUE HACNIEACTBA U PACILIATUTHCS C KPEIUTOPOM.

Senatusconsultum Macedonianum npusHaeT NoOIHYIO CHly 3aiiMa MOABIACTHO-
TO TOJIBKO B TeX CJIy4asiX, KOIJa 3aeM ObUT TMOJIydeH C COIvIacusl Win Beaoma AOMO-
BJIQIBIKU, JIMOO ObLT 0OpallieH Ha TOJb3y NOMOBIAIbIKU. Ecim aTux ycioBuii HeT,
TO MPOTHB MCKa 3aMMOJaBIia CTali 1aBaTh exceptio senatusconsulti Macedoniani u
3TUM 00eCCWIMBATh MX (Jaxke IOocIe CMEPTU JIOMOBJIAIbIKM, KOIJA IMOIBIACTHBIN
cTaHoBWJICsS persona sui iuris — D. 14. 6. 1. pr.). Bripoyem, MOABIACTHBI OCTAETCS
00s13aHHBIM naturaliter, T.e. 00513aTEILCTBO MOXET OBITh MOTALIEHO TUIATEXOM, HO
He 3amuiaercs uckoM (D. 12. 1.14; cM. Bbire 1. 283).

3anpeTuTeNibHas HOpMa CEHATYCKOHCYJIbTa OTHOCHUTCSI TOJIbKO K 3aiiMy B y3-
KOM CMBbICJIe (KOrIa IMpoMCXOIMT pecuniae numeratio); ecjiv, HarpuMep, coBeplie-
Ha CTUIYJISILMS, TO XOTs1 Obl, TOBOPUT YJIbITMaH, OTCIOA MOYYMIOCh OTHOLLEHKE
3aeMHOro xapakrtepa (licet coeperit esse mutua pecunia), oqHaKO, CEHaTYCKOH-
CYJIBT He TIPUMEHSIETCsI, TaK Kak 3[eCh HET repenayu aeHer (quia pecuniae numer-
atio non concurrit). Ho 310 TonBKO Ipy yCI0BUM, €C/IM HE UMEIOCh B BUMY OCHCT-
BOBaTh B 00XOI CEHAaTYCKOHCYJIbTA, a 3TO ObUIO ObI, HAIIPUMED, B TOM ClIydae, eCu
OBl JIMLIO, HE UMesI BO3MOXHOCTH aTh B3aiiMBbl, TIPOJAJIO BEIllb, YTOOLI MOABIACT-
HBII MOJTyYWIT LIEHY BEII B KayecTBe BamoTh 3aiiMa (D. 14. 6. 3. 3). [Ina Gonblieit
YCTOMYMBOCTH JICJIOBBIX OTHOILICHHIA TTPU3HABAIOCH, UTO €CITU 3aiMOJaBeLl T1o yBa-
JKUTEIbHBIM NPUYMHAM HE 3HaJl, YTO 3a€MIIMK — TMOIBIaCTHOE JINLIO, 3aIlpeT 3TO-
IO CEHATYCKOHCYJ/IbTa HE MPUMEHSUICS (BIPOYEM, 3TO He GECCIIOPHO: C OHOM CTO-
poubt — D. 14. 6. 3. pr.19, a ¢ apyroit croponsr — D. 14. 6. 7. 7).

467. Foenus nauticum. CrierinaibHast pa3HOBUIHOCTD 3aiiMa CIIOKMIACH BTOP-
rOBOI1 >KM3HU 10/ Ha3BaHMEM pecunia traiecticia wim foenus nauticum — MOpPCKoOii
WM KopabeJibHbIi 3aeM. CylHOCTb 3T0i hopMbl 3aiiMa (Tiepeliealleil B puMcKoe
npaBo u3 ['peunn) 3akimoyanach B CleayloleM. 3auMoaBell JaeT 3aeMIIMKY Ba-
JIOTY /1Sl OTIpeJIe/IEHHOM 1Ied U Mo OIpe/eieHHbIM ycioBueM. MIMeHHo, 3aem
JaeTcsl Ui MOPEXOIHbIX M TOPIoBbIX Liesield (traiecticia ea pecunia est, quae trans
mare vehitur), rosopur Mogectun (D. 22. 2. 1). [Tpu 3TOM 3aeMIIMK TPUHUMAET
Ha ce0sl 00s13aTeNTIbCTBO BEPHYTh 3aHSATYIO CyMMY JIMILIb TIPY YCJIOBUM, €CJIM KO-
pabsb 61aroIoIyyHO AOMAET IO MecTa HadHaueHus. TakuMm oOpa3oM, PUCK CIIy-
YyaliHOI TMOeIM JaHHOM BaTIOThl HECET 3aMMOJIABELL; TO XK€ caMoe MPU3HAETCs U B
OTHOLIEHUY 3aKYIJICHHBIX HA 3Ty BIIOTY TOBAPOB MMOCTABUB BOIIPOC, OIMHAKOBO
JIA TIPABOBOE TIOJIOXKEHME MOyYEHHBIX IEHET U TOBApOB, MPUOOPETEHHBIX HA HUX,
TOT X MOIECTUH TOBOPUT: UMEET 3HAYEHUE, TIEPEeBO3ITCS JIM U 3TU TOBApbl Ha
PUCK KpeauTopa; B 3TOM IMOCJIeTHEM ClTydyae TOBOPUT OH, UMeeTcs traiecticia pecu-
nia. Jlexanuii Ha Kpeagutope (3aMMOJIaBLIE) PUCK KOMITEHCUPOBAJICS TEM, UTO 3a-
€M B JaHHOM CJIy4yae He TOJIbKO SIBJISIETCSI POLIEHTHBIM, HO TIPOLICHTHI CHavYasla He
MOJUIEXAJIM OTPaHUYEHHIO, a cO BpeMeHu FOcTuHMaHa, MOBUIMMOMY, NOIMYyCKa-
JINCH B pasMepe 10 12%, Kak CBOEro poja CTpaxoBasi IIPeMUsI 3a BpeMsI ITyTellecT-
Busi (quamdiu navigat navis).



§ 135. Ccyna (commodatum)

468. Onpenenenne. Joeosop ccydwl (commodatum) cocmoum 6 mom, 4mo 00Ha
cmopona (commodans, ccydodamens) nepedaem opyeoii cmopore (ccydonpunumamento,
commodatarius) uHOUsUOYaAbHO ONPedeeHHYI0 8eulb 045 8PeMeHH020 0e3603Me30H020
NOAb308AHUS, ¢ 0053aMeAbCBOM 8MOPOLl CMOPOHBL BEPHYMb NO OKOHUAHUU NOAb308A-
HUSL 8 UeAOCMU U COXPAHHOCHU MY Jce CAMYI0 6euib.

[MomoOHo 3aiimy, moroBop commodatum TakXe SIBISIETCS pedabHbiM KOHMPaK-
mom, T.e. 00513aTeIbCTBO M3 3TOrO JIOTOBOPA BO3HMKAET JIMIIIb TOLMA, KOLIA COCTO-
s1ach Tepenaya Bely CCyIOIONIydYaTeIio, 0JIb30BaTeo; 31eCh TakxKe re contrahi-
tur obligatio.

469. Ipenver ccympl. Ynbrmman (D. 13. 6. 1. 1), KOMMEHTHpYS CIOBa MPETOP-
CKOTO 3IMKTA «eCIM OyIeT 3asBJICHO, YTO JaHHBIM JIMIIOM JaHA BEIlb B CCYIY, TO
ATOMY JIMIy OYIET JaH MCK»,— TOBOPUT, YTO MCTOJIKOBAHME 3TOTO MECTA 3IMKTa
He TIPEeNCTaBIsIeT 3aTpyIHeHu. «EMMHCTBEHHO, Ha YeM HYXHO OCTaHOBHMTHCS, —
TOBOPUT OH, 3TO — Ha COOTHOILIEHUH TOHATUI — commodatum, 0 KOTOpOM T'OBO-
put 30uKT, 1 utendum datum (mepenaya B MOJb30BAHUE), O KOTOPOM YIIOMUHAET
[Makysuii». TlocTaBuB Takoii Bompoc, YJbIuaH MPUBOAUT OTBET Ha Hero JIabeoHa,
TIOJIATaBIIEro, YTO MEXIYy STUMH ABYMS KaTeTOPUSMU — COOTHOLICHME «pola» U
«BMIa»; TIpeaIMeToM commodatum MOXET TOJbKO ABMXKMMAsI BEIlb, HO HE yIaCTOK
3¢MJIM; B MOJb30BAHUE BOOOILE MOXHO JaTh U 3¢MENbHBIM YIAaCTOK. YIIbIIMAH HE
COIJIAIACTCSl C TaKMM OTPaHMYMTEIbHBIM TOJKOBAaHMEM commodatum U yTBEpX-
naeT (MMOIKpeIUIsisl CBOe MHEHHME CCHUIKOM Ha Takoe Xe MOHMMAaHUE CO CTOPOHHI
[Taccus), uto B KavecTBe res commodata MOXET ObITb ¥ HEIBUKMMOCTb.

OnHako, He csaKkas BOOOIE BEIlb MOXET OBITh IpeaMeToM commodatum: mo-
CKOJIBKY TP 3TOM JOTOBOPE BElllb MEPeAacTCs BO BpeMEHHOE MOJIb30BaHKE C 00s1-
3aTeIbCTBOM BEPHYTB Ty XK€ CaMyIO Belllb, €CTECTBEHHO, YTO IIPEAMETOM CCYIbI MO-
XeT OBITh TOJBKO UHOUBUOYAAbHO ONpedefeHHAs He3aMeHUMAs U HenompebOasemasn
gewb; ©CIIM, HAIIpUMeEp, MPEIMETOM JOTOBOPA SBJISICTCS OXaIKa IPOB Ha TOIKY IIe-
Y, TO KaK TOJIbKO JPOBa CIOPSIT, BO3BPAT TeX CaMbIX IPOB, KaKye ObLIM MONYYEHBI,
CTaHeT HeBO3MOXHBIM, M PeUb MOXET MITH TOJHKO O BO3BPATE TAKOTO Xe KOMMYe-
CTBa TaKWX Xe Bemei (T.e. o 3aitme). Henb3s math B ceymy, roBoput, YiubnuaH, id
quod usu consumitur, Belx, KOTOPbIE MPY MOJIb30BAHUU MOTPEOSIOTCS, — KpOMe
TeX MCKIIOUMTE/IbHBIX CIy4aeB, KOIa BEIM OepyTcs TOJIbKO IS BHICTABKU W T. II.
(ad pompam vel ostentationem — D. 13. 6. 3. 6).

470. OtBeTcTBEHHOCTDb CCyAomoaydaTes. JloroBop cCylbl UMEET 1IeNbI0 Mpe-
JOCTaBJICHUE BEIIU B 6e3603Me30H0e TIONIb30BaHNeE, T.€. M3 3TOr0 JOroBOpa MOoIyYa-
er utilitas, X034HCTBEHHYIO BHITOMY, TOJBKO CCYIOIONYYATeNb. ITO 0OCTOSATEIHCT-
BO YUYMTBHIBAETCS PUMCKUMHU IOPMCTAMM TIpH PEIICHMW BOIMpOCAa O TIpemesax
Ome@emcmeeHHOCMY CCYIOTIONYJaTeNsT 32 COXPAHHOCTb BEIIM: TOCKOJIbKY JOTOBOD
3aKIIIOYEH B €ro MHTEpece, Ha HEro BO3JAraeTcsl CTporasi OTBETCTBEHHOCTb, a
MMEHHO, OH OTBeYaeT 3a omnis culpa, T. . He ToJbKo 3a dolus, HaMepeHHOe MpHU-
YUHEeHHue yuiepba ccymomatesnio, He TOJbKO 3a culpa lata, 3a rpyOylo HEOpPeXHOCTb,
HO ¥ 3a culpa levis, 3a Jilerkyro HeOpeXHOCTb.

CcynonpuHuMareIb 0053aH XpaHUTh TaHHYIO €My B ITOJIb30BaHUE BEIllb, 110JIb-
30BaThCS €10 HAIeXalmuM o0pa3oM, T.e. B COOTBETCTBMM C XO3SHCTBEHHBIM Ha-
3HAuCHMEM BEIM M YKA3aHUSIMM HOTOBOpPA, U IPOSIBISATH MPH 3TOM 3a00TIMBOCTD



(diligentia) xoporrero xo3sguHa, T.e. He JOIMyCKaTh HUKAKOW HEBHUMATEIBHOCTH,
HETpeTyCMOTPUTEIBHOCTHY, 6€33a00THOCTH, KaKre HECBOMCTBEHHBI XOPOILIEMY XO-
3SIUHY.

Tonbko Torda, Korja CCyIONPUHMMATETb TPOSIBUMI TOJHYI0 BHMMATEIBHOCTD,
TMPeIyCMOTPUTENILHOCTb, 3a00Ty, TaK YTO BPEX UIST CCYNONATENs BO3HUK BCJIEICTBUE
TIPOCTOM CITYYalfHOCTH, casus, KOTOpOMY, IO clioBaM ['ast, HEBOBMOXHO COMPOTHB-
nsreest (D. 13, 6. 18. pr.), ccynomnonydaresb He HeCceT OTBETCTBEHHOCTH TIepest CCYI0-
JlaTesieM: ciy4aifHO BOSHUKILWIA Bpel ISl BELM OTHOCUTCS 3a CYET ee COOCTBEHHHKA.

DTOMY MPUHIIMITY HEe TTIPOTUBOPEYNT, B YACTHOCTH, Ka3yc, paccKazaHHbI [aeM
B TOJILKO YTO IIMTHUPOBAHHOM MECTe: OTHO JIMIIO TIOTIPOCKJIO Y APYTOTO B CCYIy Ce-
peOpsIHYIO TIOCYyy IJIsi CEPBHMPOBKM CTOJIa K 3BAaHOMY O0ey; TOJy4uB cepedpo,
CCyIOIPUHUMATENh TIoeXajl ¢ HUM 3a Mope; [ail cuuraer, 4to ccymonpuHuMaresb
B 9TOM CJTyJae JOJDKeH OTBeyaThb M 3a CIy4JaiiHylo THOesh cepebpa TIpy HaraaeHuN
MMPaTOB WM Ipy KopabiuekpyireHun. Lail moGasiser «sine ulla dubitatione» (6e3
BCSIKOTO COMHEHHUSI), T.€. TI0 MHEHUIO [ast, 3TOT BOMpOC COBCeM MPOCTOit — AEJI0 B
TOM, YTO caMblii (pakT MepeBO3KM cepedpa, B3SITOTO ISl ONPEIEICHHOM 11U, SIB-
JIieTCsl BUHOM, a TIOTOMY M TMOe/Th BEIlM OT MPUYMH, CBA3aHHBIX C HaXOXICHUEM
ee B TyTH, TlepecTaeT ObITh CydaiiHOoCThlo. Ho Tak Kak mpemocTaBieHHAs IS
TMOJTb30BaHUSI BELlb OCTAETCSI MTOMPEXHEMY B COOCTBEHHOCTH CCYIOMATEISI, TO PUCK
cayuaiiHolieubeautiepeJaHHOW BEILIV HenepexooumHaccyoononyHamens, a0CTacTcst
TTOTIPEXXHEMY Ha ccymozaTelie, Kak COOCTBeHHUKe Bellld. [ToMITOHUI paccKa3biBa-
€T KOHKPETHBIN Ka3yc IO 3TOMY ITOBOMY: CCyIOAATeNb MPEIOCTABUI B ITOJIb30Ba-
HUE CCYIOIOTyJaTelisl JIOAAb Ul TIOe3IKM B ONpeAeIeHHOe MECTO; B IyTH, 0e3
BCSIKOW B TOM BMHBI TTOJTb30BATEJIsI, JIONIAAb OblIa UCTIOPYEHA; IOPUCT TTPU3HAET,
YTO CCYIOITOJIydaTe/lb He HeCceT OTBETCTBEHHOCTH 3a ropuy Bewu (D. 13. 6. 23).

471. ObszarenscTBa ccyponarens. JIoroBop ccybl, Kak y:Ke OTMEYEHO BBIIIIE,
HeceT utilitas ToJIbKO TSI OMHOM CTOPOHBI, ccymonpuHUMaress. TeM He MeHee,
commodatum He SIBJIAETCA TAKMM CTPOIrO OXHOCTOPOHHKMM JOTOBOPOM, Kak mutu-
um (3aem). ITo atomy moBoay Ilasen (D. 13. 6. 17. 3) octaBuiI HaM CJIEAYIOLIYE CO-
obpaxkeHus1. JIoroBop cCylbl Ha CTOPOHE CCymoaaTesisi HUKOTIa He OCHOBBIBAETCSI
Ha XO3SMCTBEHHOW HEOOXOIMMOCTH, 3TO — JeJI0 J0OPOI BOJIM U JOJITa CCyIoaaTe-
ns (3ro — Gorbie aeo voluntatis et officii, vem necessitatis). TTostomy oH cam,
OKa3bIBasi 3Ty JIIOOE3HOCTh (10 BbIpAXKEHUIO PUMCKOTO IopUcTa — OJiarofesHue,
beneficium), ompenesnsier 1 ¢opMy U Mpeaebl 3TOM JI0Oe3HOCTH (I Oaromesi-
Hmst). Ho pa3s ccynonmaresns mo6e3HOCTh OKa3all, OH yXKe CBsI3aJl ce0sl: OH He MOXET
IO CBOEMY TTPOM3BOJTY TIPEKPATUTh JJOTOBOPHOE OTHOIIIEHUE, UCTPEOOBATh paHbIIIe
BPEMEHHU TIPEIOCTaBJICHHYIO B MOJIb30BaHME Belllb W T.O1. TaKMM MPOU3BOJILHBIM
JIEVCTBUSIM TMPETSITCTBYET He OMHO TOJIBKO Officium, Ho m mpuHATOe Ha cebst 00s1-
3aTeJIbCTBO: IOPUCT TOAYEPKUBAET, YTo commodatum — crenka oOoomHasT U 13
Hee BO3HMKAIOT U MCKM y 00EMX CTOPOH: geritur enim negotium invicem et ideo
invicem propositae sunt actiones.

Pazymeercsi, 06s3ameavcmeo ccydonoayuamensi — 0CHOGHOe: BO-TIEPBbIX, OHO
BO3HMKAET Bceraa U 06e3yCIOBHO — KOJIb CKOPO TIOJIydeHa BO BPEMEHHOE MOJIb30-
BaHMe YyXasl Belllb, BOZHWKAET HEMPEMEHHO OO0S3aTeIbCTBO BEPHYTh 3Ty BEIllb;
BO-BTOPBIX, 3TO 00SI3aTeILCTBO OCHOBHOE, M TT0 XO3SIMICTBEHHOMY €T0 3HAYeHUIO —
BO3BpAT BEILU €CTh CYLIIHOCTh BCETO BO3HMKAOILIETO OTHOLIEHUS.



O0s513aTeNILCTBO CCYIOAATENSI MOXET BO3HUKHYTh, 4 MOXET U HE BO3HUKHYTb:
€CJIM ccymoaaresib MPeAOCTaBIIsIeT BElllb B UCITPABHOM COCTOSIHUU, B €TI0 JIMLIE BO3-
HMKAaEeT TOJIBKO MpaBo (TpeOoBaTh MO OKOHYAHWU JOTOBOPA BO3BPAIICHUS TaHHOM
B CCyly Bellld B UCIIPABHOM COCTOSIHMM), HO HMKAKOIO 00s13aTeIbCTBAa HA HEM HE
nexut. Ho ecnu ccymomaTens nepean B MOJb30BaHME Belllb B TAKOM COCTOSIHUM,
YTO OHA MPUYMHUJIA CCYIONOJIyJyaTeto YObITKM, Jajl Belllb vitiosa (C TTOpoKaMu),
OH 00s13aH BO3MECTUTh CCYIOIOIYJaTesli0 YOBITKM, KOHEYHO, TIPH YCIIOBUM CBOCH
BUHBI (ITOSTOMY CCYIOIATENIb HE HECET OTBETCTBEHHOCTH, €CIIM CaM He 3Haj O IOo-
pOKax JaHHO# B ccymy Bern). [laBen MoTuBuUpyeT 3Ty HOpMy Tak: «adiuvari quippe
nos, non decipi, beneficio oportet», T.e. GnaroaestHue, JTIOOE3HOCTb, KOTOPhIE CO-
JIepXKaTCsl B IOTOBOPE CCY/IbI, JOJKHBI IaTh MOMIEPXKKY, TTOMOIIL TOMY, KOMY CCY-
Jia TIPeIOCTABNISIETCS, a He JOJDKHBI €f0 0OMaHbBIBAaTh, BBOOUTH B yobITKHU (D. 13. 6.
17. 3). Tak, ecimv IUI0, KOTOPOMY HY>KHO TIOCTABUTh TIOAIIOPKH K 3IaHUIO, ITOIPO-
CUT OIOJDKUThL €My JUIsl 3TOro OpeBHa, a cCyaonmaresib, JacT eMy THWIbIe (TpyuyemM
HErogHOCTh OpeBeH He Oblla 3aMeTHA) U OpeBHA PYXHYT, a C HUMU PYXHET 3[aHUE,
BO3HMKHYT JUIsI CCYIOIIPUHUMATENS YOBITKUA, TO CCYIOMATeN b, IO CJIOBAM TOIO Xe
IMaBa, 3TM YOBITKM JOJDKEH BO3MECTUTh. Mnu: ccynonmaresib JaeT B MOJb30BaHUE
0O0JIbHOE KMBOTHOE, KOTOPOE 3apakaeT MMEIOILMIACS Yy CCYTONpUHUMATENIsT COOCT-
BEHHBII CKOT; CCyI0MaTeNIb CCYIMT 3aBEIOMO XyIble WIM BOOOIIE HETOIHbBIE COCY-
IIbI, CCYAOMPUHUMATE]Tb, KOTOPBIA HEe MOI 3aMETUTh HEUCIIPABHOCTH COCYIOB, Ha-
JIWJI B HAX BUHO WJIM MAclio, X 3TO BUHO, JIMOO MAcj0 BLITEKIU WIM UCTIOPTUIUCH
(D. 13.6. 18. 3. I'ait). Bo Bcex Takux Ciydasx i CCyIONPUHUMATENS OTKPLIBAET-
Cs1 BO3MOKHOCTD TpeOOBATh BO3MEILIEHUSI YOBITKOB CCyIOaTeNIeM.

OnHako pUMCKHE I0pUCTBI YIUTHIBAIU, YTO 00SI3aHHOCTH, JiexKall1e Ha CCyo-
Jatesie v CCyIoNpUHUMATeNie, He SKBUBAIEHTHBI HU C KAKOW TOUKU 3pEHMSI: HU 10
YCJIOBUSIM BO3HUKHOBEHUSI, HU 110 9KOHOMUYECKOMY YIeJTbHOMY BeCy, TI0 CyIIeCT-
BEHHOCTH 3HaueHUsl. JIBe BCTPEUHbIX O0SI3aHHOCTH, BBITEKAIOIIME 13 JOTOBOPA CCY-
IIbl, HE HAXONATCId B TAKOM COOTHOIIEHWM, KakK IPU JTOTOBOpaX KYILIU-TIPOHAXKU,
HaiiMa U T. . B 9TUX nmocneaHux ciydasix ¢ 3aKII0YeHEM TOTOBOpa CBS3bIBAIOTCS,
B KaueCTBE HEMPEMEHHBIX MTOCTIENCTBUI, 00S3aHHOCTU KaK TOM, TaK W IPYroi CTo-
poHbI (00s13aHHOCTH TIPOAABLIA — Tiepenarh B o0lagaHue TOKyraTessi PoJaHHYIo
Belllb, OOSI3AHHOCTb TIOKYTATeNsl — YIUIATUTh 32 3Ty Belllb YCJOBICHHYIO LIEHY
uT. a.). O6e 3T 00SI3aHHOCTU UMEIOT OIMHAKOBO BaXKHOE, ONMHAKOBO CYILIECTBEH-
HOE 3HaYeHUe, U He MOXET ObITh 3aKOHHOTO JIOTOBOpa KYyTLIU-TIPOJaKH, U3 KOTO-
POro BO3HMKJIA Obl 00513aHHOCTb MPOABLIA U HE BO3HMKJIA Obl 00S13aHHOCTb TIOKY-
nateass wid HaoOopoT. PaBHbIM o00pa3oM o00a MpeaocTaBieHUs], KOTOpbIe
00S13yI0TCS1 ClIeNaTh MPOJaBel] U MOKYMaTelb, U M0 SKOHOMUYECKOH CBOEH LIEHHO-
CTM PAaCcCMAaTPUBAIOTCS KaK TMPUHLIMIMATIBHO 3KBUBAJIEHTHBIE: CTOMMOCTU BEIU
(opmanbHO COOTBETCTBYET OIpee/ieHHas! LieHa (TaKue JOTOBOPbl HAa3bIBAIOTCS CU-
HaJUITarMaTU4ecKruMm).

TTpu noroBope ccyapl HUKAKOTO 9KBUBAIEHTA MPENOCTABIEHHUIO BEIIM B MOJb-
30BaHME HET, TaK KakK IMOJIb30BAHUE IO 3TOMY JOrOBOPY MpeaocTaBisieTcsi 6€3B03-
Me3nHO. OO0SI3aHHOCTh Ha CTOPOHE CCYHONATeNsi MOXET BOSHUKHYTH TOJIBKO CITy-
YyaliHO, €cld B CAMOM TPEAOCTABICHUH BEIM B MOJIb30BaHKUE OYyIET 3aKITI0UaThCs
BUHA CCyNojaTesisi, U3 KOTOPOii ISl CCyNOoMnonydatesisi BOSHUKIN YObITKU. J1Jis1 TO-
r0, 4TOObI B3bICKATh CO CCYIOAATENsl 3T YOBITKU, CCYAONPUHUMATENb MOTydall



ncK. Ho 3T1oT BO3MOXHBIN (3BEHTYaIbHBIN), He 0S3yCIIOBHO BOZHUKAIOIIMIA WCK,
PUMCKME I0pYCTbI OXapaKTepU30Bald U B CAMOM €0 Ha3BaHUU: €CJIM UCKU TMPO-
JaBlia ¥ TIOKYTIaTe M, HaliMoaTelisi U HAaHUMATeJIsi UMeJT KakIblil CBoe HAauMEHO-
BaHMe, OTpaXkaBlilee ero CaMOCTOsITeNIbHOE 3HaueHue (actio empti — actio venditi;
actio locati — actio conducti), To 31eCh MCK HOCWJI OIHO U TO XK€ Ha3BaHUe — actio
commodati, mpuyeM KcK ccynonaresns HasbiBaics actio commodati directa, mips-
MOIi, OCHOBHOIA, a MCK cCylmonpuHUMaTeNss — actio commodati contraria, mpoTu-
BOTIOJIOXHBI, 0OPATHBIN, BCTPEUHBIN UCK, KOTOPBI MOXKET BOSHUKHYTb, a MOXET
M He BO3HMKHYTh. HasBaB ciydyau, Koraa ccyfgomarenb (hpakToM TpeaoCcTaBIeHUs
BEIIIM B MOJIb30BAaHME MOXKET MPUYMHUTH T0Ib30BaTeo yiiepo, [1aBea roBopur:
«Ex quibis causis etiam contrarium iudicium utile esse dicendum est> — T.e. Ha
5TOM OCHOBaHMM CJIEAYeT MPU3HATH 11eIeco00pa3HbIM 1 contrarium iudicium, T.e.
obpatHbIif nck ccymonpuauMarens (D. 13. 6. 17. 3).

Ccynonateis HeceT OTBETCTBEHHOCTH Jiniib 3a dolus u culpa lata, Ho He 3a
culpa levis: BcTymast B 1oroBop 6e3 TMIHOM Ut ce0st BBITOMBI, OH, MO TPUHLIUTIAM
PUMCKOTO TIpaBa, HE MOXET CUMTAThCS OOSI3aHHBIM TPUHUMATH 0CO0O0 TIIATEb-
HbIE MephbI JJIS1 OTPaXKACHNS MHTEPECOB CCYIONPUHUMATES; €CIM BEIllb U HE Tep-
BOKJIAaCCHBIX Ka4eCTB, CCyIONpPUHUMATEIh HE UMEET MpaBa Ha 3TOM OCHOBAHUM 3a-
SIBIISITh TIPETEH3MIO CCYMONATENTIO; 3MeCh MPUMEHSIOTCS Te K€ TIPUHIIMITBI, KaKue
HalTM BbIpaKeHUE B TMpaBUJie HAPOJAHON MYIPOCTU: «IapeHOMY KOHIO B 3yObl He
CMOTPSIT».

Ho ecnu ccymonarens mornyckaer culpa lata, koropast dolo comparatur (rpu-
paBHUBaeTcs K dolus), OH JOJDKEH OTBevarth Iepel CCynolpuHuMareaeM. Takoe
HemoGPOTIOPSIOYHOE OTHOILIEHUE CO CTOPOHBI CCYIOaTeNsl PUMCKUIA IOPUCT TTPH -
3HaeT, HampuMep, B TeX CITyJasiX, KOIia cCyaonaresib, PeoCTaBUB BElllb B TIOJTb-
30BaHME Ha OIPEICCHHBII CPOK, UM Xe CaMUM IPHHSTBINA, TIOTOM IpeXaeBpe-
MEHHO W B HEONAronpUsTHBI U CCymONpUHUMATEIsT MoMeHT (intempestive)
TIPEKPATUT TIONb30BaHME W OTOEpeT Belllb:. TaKoe TIOBeACHWE HEIOMyCTHMMO He
TOJIBKO C TOYKM 3peHus officium (IMopsimoYHOCTH), HO OHO TIPOTUBOPEYMT M TIPH-
HSTOMY T10 IOTOBOPY 00$13aTeIbCTBY, B 3TOM CMBIC/IE IOTOBOP CCY/bl MPUOOpETacT
4yepThl IBYCTOPOHHOCTH: geritur enim negotium invicem et ideo invicem proposi-
tae sunt actiones (cmenka MMeeT B3aMMHBINM XapakTep, a TOTOMY W MCKH HaloTCsT
KakJI0ii CTOPOHE B OTHOIIIeHUM apyroii — D. 13. 6. 17. 3).

472. Actio commodati contraria MOXXeT ObITh UCITOJIb30BaHa TAKKE U JUISI T1O-
JIY4eHMSI CO ccyaonmartesisi BO3MEIIEHUS CCYTOTIPMHUMATENTI0 HEKOTOPBIX TTIOHECEH-
HBIX UM u3aepkek. MIMeHHO, cpean u3nepXeK, KaKue TMPUXOIUTCS CCYTOTIPUHM-
MaTeqi0 HECTM Ha B3ATYI0 B IIOJIb30BaHWE Belllb, €CTh TaKWe, KOTOPBHIE,
€CTEeCTBEHHO, COMPOBOXIAIOT MPOLIECC MOJIb30BAHUSI U HE MOTYT OBbITh Iepesioxke-
HBI Ha CCyIOaTesIsl; HalpuMep, B3sIB B ccyly paba WM XMBOTHOE, CCYIONPUHU-
MarteJTb TOJDKeH, KOHEYHO, M KOPMUTh UX, a TIOTOMY He BIpaBe TPEIbIBUTD K CCY-
JIOZIATEITIO CYET O BO3MEIIEHUM TaKOTO pona uanepxkek. MHoe aeno, eciu pad wim
>KUBOTHOE 3a00J1e/IM Y UX MPUIILIOCH JICYUTh. TTOHECEHHBIC Ha 3TOT MpeAMET pac-
XOIbl MOTYT COCTAaBUTh TpEAMET actio commodati contraria.

B uucre iustae causae (crpaBeTMBEIX OCHOBaHMIT), Kakue, 1o MHeHMIo [as,
TTO3BOJISIIOT CCYIONPUHMMATENTIO TIPENbSIBUTh MCK K CCYJIONATeNo, OH Ha3bIBaeT
ucku de impensis in valetudinem servi factis, T.e. uckM 0 pacxonax, TTOHECEHHBIX



Ha BOCCTaHOBJIEHUE 300pOBbsl pabda (rmorytHo [aii qoGaBisieT, YTo U3AEPXKKU Ha
KOpMJIEHME pada Mo eCTECTBEHHOMY pa3yMy OTHOCSITCSI Ha TOTO, KTO MPUHSUT paba
B I10JIb30BAHMUE).

473. Ccyna u 3aem. [{oroBop ccyipbl 1O XO3SIMICTBEHHOM 1IEU SIBJISIETCST POJICT-
BEHHBIM JIOTOBOPY 3aiiMa; OMHAKO MeXKIy HUMU UMEIOTCS U CyLIECTBEHHbIE pa3jin-
4usi, KaK 3TO BUIHO U3 CJIEMYIOIIE TaOIULIbL:

3aem Ccyna
a) MpeameT porosopa — BELUM, a) Bewwm, vHavBnagyansHO
onpegeneHHble PpoaoBbIMKN MPU3HAKaMN. onpepneneHHble.

6) Beww nepepalotcs Ha npase COBCTBEHHOCTU. 6) Belwy nepepaloTcs BO
BPEeMEeHHOe MoJsib30BaHue.

B) Monyyatens 06513aH BEPHYTb TAKOe Xe B) Monyyatenb 06583aH BEPHYTb

KOJIMYECTBO BELLEN TOro Xe poaa. NOJTY4YEHHYIO BELLb.

r) Puck cnyyaiHoi rubenn nepenaHHon Bewwm r) Puck cnyyaiHoii rmbenu sewm

JNIeXUT Ha nonyyartene (kak COOCTBEHHUKE). NeXUT Ha nepejaBLleM ee
COBCTBEHHMKE.

1) 0643aTeNbCTBO — CTPOrO OLHOCTOPOHHEE.  A) Hapsgy ¢ ocHoBHOM 06si3aHHOC-
ThiO MOJTydaTeNs BeLy, MOXET
BO3HUKHYTb 00A3aHHOCTb
ccymomarens BO3MeCTUTb Bpef,
MPUYNHEHHBI CCyo0mMoyyaTento.

474. Tlpekapuii. JIloroBop ccymbl He TOJDKEH CMEIIMBATECS B OCOOBIM OTHOIIIC-
HHEM, MMEHOBABIIMMCS precarium (Tipekapuii). CXOOCTBO 3THX IBYX MPaBOBBIX
(opm — commodatum u precarium 3aKJIIOYAETCA: a) B TOM, YTO 00€ OHU [IPEIHA3-
HaYeHbI CITYXKUTb CPEIICTBOM JUIsl TIPENOCTABIEHNsI UMYILIECTBEHHBIX OJ1ar 6 101630~
6aHUe OTHUM JIMLIOM JIPYTOMy, U 0) B TOM, 4TO Kak Mpu commodatum, TaK U 1pu
precarium ToJib30BaHMU MPENOCTABISIETCS 6e3803Me30Hoe.

Paznuuue xe 31X MpaBoBbIX (OPM 3aKITIOYAETCSI B TOM, YTO JOTOBOP CCYIbI,
XOTSI ¥ HE CTAHOBWJICST HECMCTBUTEILHBIM B CITydae HeyKa3aHUsSI CPOKa ITOJIb30Ba-
HUSI, U CJIEOBATEIbHO MOT OBbITh YCTAHOBJIEH 0e3 orpe/esieHrs CpoKa ToJIb30Ba-
HUsI, HO BCE K€ HOPMAJIbHO COZIEPXKaJl WM TOYHOE YKa3aHUe CPOKa MOJTb30BAHUS
WU, TI0 KpailHel Mepe, colepXan yKa3aHue OOCTOSITENIbCTB, MPUMEHUTENTbHO K
KOTOPBIM TIOJTy4asl OTpeeSIEeHHOCTh CPOK TTOJIh30BaHUsI Bellblo. Precarium ke mo
caMoOMy CYIIECTBY MpeAroJjiaral MpeaocTaBlieHue UMYIIECTBA B TOJIb30BaHUE 00
eocmpebosanus. YIbIIMaH TaK U OIpenessieT 3Ty creiky: «Precarium est, quod
precibus petenti utendum conceditur tamdiu, quamdiu is qui concessit patitur», T.e.
precarium ecThb TIpeIOoCTaBJIeHNE B ITOJIB30BaHWE IO IIPOChOe (OTKyma Ha3BaHUE)
JIMIIA Ha TaKOM CPOK, Ha KaKOW TEpITUT, AOIYCKAeT JIMIIO, Pa3pelluBIlee TaKoe
nonb3oBaHue (D 43. 26. 1. pr.).

OT1a 0cO0EHHOCTh MpeKapus He ciydaitHa. OHa MPOUCTEKAET U3 TeX COLUATb-
HO-3KOHOMMUECKMX OTHOIICHMI, KOTOpbIE MMOPOAMIIM 3Ty cesKy. Precarium Boc-
XOIUT CBOMMU KOPHSIMU B OU€Hb OTIaJIeHHbIE TIepro/ibl puMcKoii uctopuu. Ene B
Te OTHaJICHHbIE BpeMeHa OoraThle M 3HAaTHBIE PUMIISTHE, UMEBIIIME TIO CBOMM TIO-
KPOBUTEJILCTBOM OETHBIX, 3aBUCUMBIX JIIOJIEH, MOJTyYaBIIMX B 3TUX CTy4asix HauMe-



HOBaHMeE KIIMEHTOB, JKeJlas ellle Kpermde CBA3aTh 3TUX 3aBUCUMBIX JIIONEH, HEPeaKO
OKa3bIBaJIM UM T€ VIV WHBIE MIJIIOCTH W TIONAYKH, TIPUYEM, JJISI STUX OBITOBBIX OT-
HOILIEHUI HUKAKHX OMPeIeIEHHBIX MPABWJI Y pAMOK HE YCTaHABIMBAJIOCh, a BCE OT-
JIaBaJIoCh Ha TIPOM3BOJI OOTaTOro MarpoHa.

3aBrCcHMOe TOJIOXKEHWE TIpeKaprcTa ObUTO HACTONBLKO XapaKTepHO ISl 3TOTO
OTHOIIIEHHSI, YTO He JOIyCKaJIOCh COVIAIIEHUE, OTMEHSIBILIEe TTPaBO JIMIIa, AaBIe-
o Belllb B MpeKapHOe MOJIb30BaHNE, B JII000E BpeMsl UCTPeOOBaTh Belllb OOPaTHO.
Llens3 cTaBUT Takoil BOMPOC: TPHU TIPENOCTABJICHUM MMYIIECTBa B IpeKapHOe
TTOJTb30BaHKE, CTOPOHBI TIOTOBOPWITUCH, UTO TIPEKAPHCT MOXKET COXPAHUTH B CBOEM
00JIaIaHNM ¥ TIOJTb30BAaHWY TaHHOE MUMYIIECTBO B TEUSHME OTPEIEIEHHOTO CpoKa
(in kalendas Iulias), a moToM maBIIMii MMYLIECTBO OTOMPAET €ro y INpeKapucTa
paHbllle YCIOBJIEHHOTO CPOKa; MOXHO JIM B 3TOM CJIydyae B 3alllUTy TpeKapucra
JaTh BO3pakeHKe, YTO Belllb OTOMpaeTcs pexaeBpeMeHHo? Llenn3 oTBevaeT oTpH-
1IaTeJIbHO Ha TOM OCHOBAHWM, YTO HE MMEET CHWJIbI COTJIAllleHHe, MO0 KOTOPOMY
MOXHO ObUTO ObI 00JIamaTh YyKOi Bellblo TIPY HEXeJaHUM COOCTBEHHHMKa OCTa-
BUTH ee y Tipekapucta (D. 43. 26. 12. pr.).

Bce oTHOIIIEHNE HOCUIIO OTHOCTOPOHHUI XapaKTep: MafolIvii Bellb B TIpeKap-
HOE TTOJIb30BaHKME HE MOXKET ObITh 4YeM-JIN0O0 CBSI3aH, OH MOXKET CBOOOTHO MEHSTh
CBOE pellIeHue, TTIOYEMY U IIPUHSATO TOBOPUTD, YTO B pPUMCKOM I1paBe MpeKapuil He
MMeJT TOTOBOPHOM TPHPObI. DTa YepTa CUMTANach HACTOJBKO XapaKTepHOM st
BCETO OTHOIICHMSI, YTO €C/IM TIPEIOCTABIeHE BElll B MOJIb30BAaHME COMPOBOXKIIA-
JIOCh COTJIAIIEHWEM TI0 BOTIPOCY O BO3BpaTe BEIW, OTHOIIEHUE HE CUMTATIOCH TTpe-
kapHbiM (D. 43. 26. 15. 3).

Ho, ¢ npyroii CTOpoHBI, ¥ MPEKAPUCT HE CUUTAJICS CBSI3aHHBIM TIO JIOTOBODY.
JlaBIMii Bellb B IpeKapHOe TOJIb30BaHKUE MOT TTPUBJIEKATh MPeKapucTa K OTBETCT-
BEHHOCTH TOJIBKO Ha TOM OCHOBAaHMM, YTO OH JOITYCTII 37101 ymbicen, dolus malus,
B TTOJTb30BaHUU Bellblo. Bripodem, 11st MCTpeOOBaHMS BEIU TyTEM CHEIIMATbHOTO
uHTeparkra de precario 6bUI0 JOCTATOYHO YCTAHOBHUTH (DaKT MPEKAPHOTO IOJIb30-
BaHus (precario ab illo habere), u oToGpanue Bewy GbUIO TapaHTUPOBAHO.

C TCUYCHUEM BPEMCHU, OJHAKO, OTHOILICHUE CTAJIO MPUHNUMATh YEPTHI JOTOBOP-
HOTO OTHOIIEHUsI. DTOT TIOIXOM OTPA3UIICS, BO-TIEPBBIX, Ha YBEANYCHUU OTBETCT-
BEHHOCTM TipeKapucTa. Kak Bo MHOTMX IPYTHMX CJIy4asiX M 31ech rpydas HeOpex-
HocTb, culpa lata, 6buta mpupaBHeHa K dolus. C MOMEHTA TMpPEIbSIBICHUST MCKa
MPEKApUCT HECET OTBETCTBCHHOCTH Ha TEX K€ HavajaX, KakK BCSIKUIA JOJKHUK, T0-
MYCTUBIIWI TPOCPOYKY (mora debitoris, cM. 1. 232): OH ¢ 3TOr0 MOMEHTa HeCeT OT-
BETCTBEHHOCTb 3a CJyJaifHyI0 TMOeIb U 1mopdy Bellid. Ecay maBimii Bellb B TIpe-
KapHOe TTOJTb30BaHNe 3asiBUJI TpeOOBaHUE 00 ee BO3BpaTe, a MPEeKapyuCT OCTaBJIsIeT
3T0 TpeboBaHMEe Oe3 MCITOJHEHHUS, BEIllb CUNTAETCSl HaXOSILEeNcs y Hero 0e3 3a-
KOHHOTO OCHOBaHMSI, a TIOTOMY BO3Bpara BJIaJieHUs TAKOW BEIIbI0 MOXHO Tpeho-
BaTh nocpeactBoM condictio sine causa.

B moznneiimemM mpaBe FOcTrHMAaHa TIpeXXHMIA OBITOBOM KOJIOPUT TIpeKapus B
3HAYMTEILHOM Mepe CTepcsl, MPOUCXOXKICHHE 3TOTO MHCTUTYTA CTAJIO 3a0bIBaThC,
W 1J1d 3alUThl JAaBHICTO BCHIb HA IIPECKAPHBIX HavajaX CTaJIM JaBaTbhb B LIC/IAX BO3-
BpaTa Bely He TosbKo interdictum de precario, Ho u actio praescriptis verbis, T.e.
WICK, KOTOPBIA JdaBajics ISl 3allMThl YIIPaBOMOYEHHBIX 110 JIOTOBOpaM, He TIOIXO-
JIMBIIIMM HHU TIOJ ONMH U3 CIIOXKMBIIIMXCS TUTTOB (BIOCJIEACTBUM 0003HAUEHHBIX 00-



MM TepPMUHOM contractus innominati, T.e. 6e3bIMEHHBIX KOHTPAKTOB; CM. IT. 534
uchn.).

FOnuany nipuricanst ciosa: «Cum quid precario rogatum est, non solum inter-
dicto uti possumus, sed et incerti condictione, id est praescriptis verbis», T.e. B ycTa
KJTAaCCUYECKOTO I0pUCTa BIOXKEHBI CJIOBA, YTO MOMUMO MHTEPIMKTA MOXHO /151 BO3-
Bpara BeIl¥ OT MPeKaprcTa BOCIONb30BaThCsI HCKOM, KOTOpPBI Has3biBaeTcs condic-
tio incerti, T.e. praescriptis verbis (D. 43. 46. 19. 2). D10 — HECOMHEHHO, BCTaBJIe-
HO (MHTepIIOJIMPOBAaHO) cocTaBUTeIAIMU cOopHuUKa HOcTMHMaHa, TaKk Kak
KJTaCCUUECKMiA I0pUCT HUKOTIA He TIO3BOMM Obl ceOe COeIMHUTh coBaMu «id est»
— «TO-eCTb» TaKue pa3HOPOIHbBIE MPaBOBbIE CPEACTBA, Kak condictio incerti, ¢ on-
HOIA CTOpPOHBI, actio praescriptis verbis ¢ apyTof.

JocTatoyHo HarmoMHUTh, 4To condictio incerti ObUTa MCKOM CTpOroOro Ipasa,
stricti iuris, a actio praescriptis verbis 6bu1a nckoMm bonae fidei. B snoxy KOcrunua-
Ha yke 3a0bITH 3TO MPUHLMITUATBHOE Pa3TniKe, HO B KITACCUUECKUI TIEPHOI OHO
OBLTO HACTOJIBKO CYIIECTBEHHO, UYTO HUKAK HeJIb3s TIOMYCTUTh, YTOOBI TAaKO BbIIa-
roluiics ropuct, Kak KOnmaH, 3a0bU1 00 3TOM OOCTOSITENILCTBE M ITOCTABUII 3HAK pa-
BEHCTBA MEXIy ONHMM M IpyruM MCKOM. EcTb ymommHaHue 00 actio praescriptis
verbis B IpyTOM MeCTe MCTOYHUKOB, TpHITMcaHHOM YibrmaHy (D. 43. 26. 2. 2);
TTOITMHHOCTB 3TOTO MeCTa Takke OoJiee, YeM COMHMTETbHA.

JI1060IBITHO OTMETUTD, UTO, TIPOBOMS TaK TOCIEIOBATEIbHO HAYaIO 3aBUCHMO-
CTM TMpeKapucTa OT COOCTBEHHMKA, MEPeNaBIIero Belllb B MPeKapHoe Mob30BaHUE,
PUMCKOE TIPaBO, Hapsoy C STHM, MPU3HABAIO 3a MPEKAPUCTOM IOPUIMIECKOe Blia-
JICHWEe KOTOpOro He OBUTO, HampuMep, Y apeHmaTopa. JTo CieayeT pacCMaTpuBaTh
He Kak JIbIOTY, YCTAaHOBJIEHHYIO JUIsI TIpeKaprcTa, a MCKIIOYUTEIbHO B MHTEpecax
COOCTBEHHMKA: TOJIOKEeHUE BJanenblia eaeT il MpeKapucTa BO3MOXKHBIM CBOE-
BpeMeHHOe TIPUHSATHE Mep B MHTEpecax COOCTBEHHUKA, KOTOPBIN, HAXOMSCh BIATN
OT UMYIIIECTBA, MOT ObI B 3HAUMTEIFHOM Mepe TIOCTPaiaTh, €CIM ObI TeOPETUIECKUIA
TIPUHIIMIT, YTO TIPEKAPUCT — JIUIIO 3aBUCMOE, 1 CAMOCTOSITENTLHO BBICTYTIATh Ha 3a-
LIUTY CBOETO MpaBa He MOXET, MPUMEHSUICS CO BCell mocienoBaTebHOCThIO. Bra-
JeTbuecKasl 3alliTa MO3BOoJIsiIa TIPEKapUCTy He YIyCTUTh Belllb, €CNIM Ha Hee Jeja-
€TCs TIOCSTATeIbCTBO CO CTOPOHBI, M 3TUM TapaHTUPOBATh COOCTBEHHUKY 1IETIOCTh
€ro MMYILECTBA.

B ocTambHOM TIpeKapycT paccMaTpuBajIcsl KaK He CBSI3aHHEBIM TOTOBOPOM, U B
3TOM OTHOIICHUH €To MOJIOKEHHNE PE3KO OTIIMYAIOCh OT MOJIOKEHUS CCYIOTPUHU-
Mareis, SIBJISIBIIErocsi OOBIKHOBEHHBIM KOHTPAreHTOM T10 JOTOBODY.

§ 136. forosop xpaHeHus unu noknaxu (depositum)
475. Onpepenexne.

Depositum est, quod custodiendum alicui datum est (D. 16. 3. 1.pr.). -
Depositum 3aTo 10, 4TO 4aHO KOMy-HUOGYAb Ha cbepexxeHne [Ha xpaHe-
Huej.

Si vestimenta servanda balneatori data perierunt, si quidem nullam mer-
cedem servandorum vestimentorum accepit, depositi eum teneri et
dolum dumtaxat praestare debere puto: quod si accepit, ex conducto
(D. 16. 3. 1. 8.). - Ecnm otganHas 6aHWmMKy Ha coxpaHeHne ogexaa rno-



rmbna, To pa3nnM4aloTCs ABa CAy4asi: eC/v 3a coxpaHeHue He 6bu10
BO3HarpaxpeHusl, To XpaHuTesb HeceT OTBeTCTBeHHOCTb o 00-
rosopy depositum n gomxen 3a dolus; ecnn xe xpaHuresns nonyynn
BO3HarpaxzeHue, OH OTBeYaeT ro JoroBopy Harma.

M3 3THX OTPHIBKOB UICTOYHUKOB MOXKHO 1pedeapumenbioyCmaHo8umb, Ymo noo
umeHemdepositum, NOKAANCU, pa3yMeemcs1002080p, NOKOMOPOMY 00HACMOPOHA (Oe-
NOHeHm, NOKAadcedamens) nepedaemopyeoiicmopore (0eno3umapuro, HOKAANCenpPUHU -
mamenio) 8euyb0110e3603Me30H0C0XPAHEHUSL.

476. OrmuauresbHbIe PU3HAKW. OmauyumenbHble NPUHAKU, XapaKTepU3yIo-
IHe TOroBop depositum, CBOIATCS K CIIEAYIOIIM.

(1) Depositum — KOHTpPAKT peaibHbII: 00513aTeIbCTBO U3 3TOTO JI0r0OBOpA 803~
HuKkaem re, T.e. TIOCPEACTBOM Tepeauyl BEIIM; OJHO COIIAIlIEHMe O TOM, YTO U3Be-
CTHOE JIUIIO OOEIIaeT MPUHATH Ha XpaHEeHWe BElllb APYroro JIMIIA, ellle He YCTaHaB-
JIMBAJIO 00513aTeJIbCTBO U3 depositum.

(2) He tpebyercs, 4TobBI MOKIaXenaTe b ObUT COOCTBEHHUKOM OTIABAEMOM Ha
XpaHEeHMe BelM: MOXHO 3aKJTI0YUTh depositum ¥ B OTHOILIEHWUY YY>XOi Belly (Ha-
TIpYMep, HaXOMSIIEHCs Y TaHHOTO JIWIIa Ha CEPBUTYTHOM TIpaBe, IO JIOTOBOPY CCY-
JIbI, B Ka4eCTBe 3aKiana u T. 1.). Mapuemr (D. 16. 3. 1. 39) cuuraer, uro qaxe pas-
OOMHUK WM BOp, OTAABIIME KpaJeHble Bellld Ha XpaHeHue, recte depositi acturos:
OHU TaKKe 3aMHTEPeCOBaHbl B XpaHEHUHM Bellieil (KCTaTH, 3aMHTEPECOBaH B 3TOM U
COOCTBEHHHMK, KOTOPOMY TIPHMACTCS B TAJIbHENIIIEM OTOMpaTh CBOW BEIM OT BOpa).

Takumo06paszoM, nok.aascedamenremmoncemobimy8CaK0e3aUHMePeCco8aHHOeN U -
yo. Ho He MOXeT ObITh OTIaHA Ha XpaHEHUe Belllb, TIPUHAIEXAIIAst MTOKITaXKEIPH-
HuMaresmo. «KTo 1mo3BosseT ocTaBUTh y cebs1 Ha XpaHEHHE CBOIO XK€ COOCTBEHHYIO
Belllb (Wi OepeT CBOIO Belllb B T0JIb30BaHKEe) — roBoput lOnuaH, — He oTBevaeT
HU TIO actio depositi (110 MCKy M3 IOroBoOpa 0 XpaHeHUH), HU TO actio commodati
(o ucky u3 ccympl)» (D. 16. 3. 15). «He Moxer ObITh HU 3aj10Ta Ha CBOIO BElllb, HU
JTOTOBOpa XpaHeHUsI, HU TIpeKapysi, HU KYTUTH, HU cIauu cebe BHAiMBbl» — TTOBTO-
psiet Yabrman (D. 50. 17. 45).

(3) HopmainbHO TIpeIMeToM JOroBopa XpaHeHUsT (KakK U MPEJIMETOM CCYIIbI) SIB-
JIIeTCS Belllb UHOUBUIyanvHo onpedenennas. OMHAKO, B pPUMCKOM TIPaBe IOITyCTHIIN
TaKkXe ¥ JJOTOBOPBI O XpaHEHWH Belllel, OnpeeleHHbIX POIOBBIMU ITPU3HAKAMM; HO
riepenavyy Ha XpaHeHMe TaKuX Belllel Heslb3sl MPU3HATh COOTBETCTBYIOIIIEH XapaKTe-
Py JaHHOTO IOTOBOpa: HemapoM depositum Bellel, onpeneeHHbIX PONOBbIMU MPU-
3HaKaMM, 0003HavYaeTcs Kak depositum irregulare, T.e. He OOBIYHBIM, HE HOPMAJTb-
HBII BUJI TOTOBOPA, a KAKOM-TO OCOOBIN, Ype3BbIMANHBIN (CM. 11. 483).

(4) Uenp nepenaun BellM — xpareHue ee NoKJiaxenpuHuMareneM. Iokmaxe-
TIPUHUMATETh He TOJIBKO He CTAHOBUTCST COOCTBEHHUKOM BEIIY, OH JaKe He SIBJISI-
eTcs ee BIaesblieM; OH TOJIBKO Jep:KaTelib BelllM Ha UMs [ToKJaxearens, He ume-
IOILMIA MpaBa MoJIb30BaTLCS BELIBIO.

(5) Bems moxkeT OBITH ITepedaHa 1o IOToBopy depositum Win Ha OIpenesieH-
HBII cpok WM 10 BOcTpeOoBaHuUs. BkitoueHre B JOroBOp CpoKa XpaHEeHUsT He Cy-
IECTBEHHO.

(6) Ilo okoHYaHMM CPOKA XpaHEHUS (a MPU GECCPOUHOM XPAHEHUHU — I10 3asiB-
JICHWIO TIOKJIaKemaresisi) Belllb, B COOTBETCTBUM C LIEJIbIO JOTOBOPA, MODKHA ObITh



6038paujera TIOKJIKeIaTes o, TIpy ToM (B c/Tydyae 0ObIYHOIo, HopMaJibHOro deposi-
tum) UMEHHO Ta MHIMBUIYaIbHas Belllb, KOTOpasi ObUla MPUHSTA HA XpaHEHUE.

(7) CyuuectBeHHbIM Tpu3HakoM depositum siBisieTcst ero 6e3BO3ME3NHOCTD
(3TUM TIPU3HAKOM OH OTJIMYAETCsl OT JOrOBOpa Haiima).

Taxum obpazom, doeogop depositum (HOpManbHbLiL) 1645€MCS PeanbHbIM KOHMPAK-
mom, no KOmopomy Auyo, noay4usuiee om opye020 Auya UHOU8UOYAAbHO ONPEOeAeHHYIO
eeub, 00s3yemcs 6€3603Me30HO XPaHUMb ee 8 meyeHue OnpedeseHH020 CPOKA uau 0o
60cmpeb0BanUs U N0 OKOHYAHUU XPAHEHUs 8036PaAMUMb 8 UeA0CmU U COXPAHHOCIU AU~
uy, nepedaguiemy 6euib Ha XpaHeHue.

477. XapakrepucTHKa obsA3arebcTBa u3 depositum. Depositum He ycraHaB-
JIMBAeT PABHOIICHHBIX, SKBUBAJIEHTHBIX MpaB U 00S3aHHOCTEN Ui TOM M Apyroi
CTOPOHBI (KaK TO MMeeT MECTO, HaIlpuMep, NP KyIUIe-TIpoaake, UMYILIECTBEHHOM
Haitme u T. .). [lockonbKy depositum xapakTepusyeTcsl IPU3HaAKOM OeCIIaTHOC-
TU XpaHEHUsl, MOKJIaKeTpUHUMATE b HE UMEEeT TAKOTO e OCHOBHOTO TpaBa Tpe-
0OBaHMS K TIOKJIAKeAATeN0, KAKUM SIBJISIeTCs] TpeOOBaHME TIOKIIaKeAaTelsi O BO3-
Bparte IepeJaHHOM Ha XpaHeHMe Bely B 1esocT. Ho depositum He sBisieTcss u
TaKUM T1OCJIeIOBATEIbHO OJIHOCTOPOHHMM JIOTOBOPOM, KaK mutuum (3aem), rie
WCK JIaeTCs TOJIKO OIHON CTOpPOHE — 3aMMOJIABILY.

Tlomo6HO noroBopy ccymbl, U3 depositum BbITEKAET OCHOBHOE TpeOOBaHUE MO-
KJIaXeIaTesisl O BO3BparTe BEINM, 3alMiaeMoe MckoM — actio depositi directa.
Tonbko B KayecTBe CIIy4aliHOTO, COITYTCTBYIOIIETO TPU M3BECTHBIX OOCTOSITENIBCT-
BaX, JIaeTCs MCK TOKJIaXepUHUMATEII0, MMEHYeMbIii actio depositi contraria, ¢
TOMOIIIBIO KOTOPOTO TMOKJIAXKEPUHUMATEIb MOXKET B3bICKMBATh C TOKJIaKeIaTe st
YOBITKU, €CJM TOT, JaBasi Belllb Ha XpaHEHUE, JOMYCTH BUHY U TIPUYMHWI YOBIT-
KM TOKJIZKETIPUHUMATEIIO, HE 3HABIIIEMY O TIOPOKaX TMepeaHHON Belly (Harpu-
Mep, TaJl Ha XpaHeHre OOJIbHOE XKUBOTHOE, KOTOPOE 3apa3uyio CKOT MOKJIaKeIIpy -
HUMarTesisl, He 3HaBIIEro O TOM, YTO MepeaaBacMoe KUBOTHOE OOJIBHO 3apa3Hoi
00JIE3HEIO).

Codepacanue 06513aTeIbCTBA, BOBHUKAIOIIETO MEXIy CTOPOHAMU 13 JOTOBOpa
depositum, He oTIMYaeTcs CIOXKHOCTHIO. Ha roxmaxkenpuHuMaresie JexXuT 00s13aH -
HOCTb XPaHWTH Belllb B TEUEHUE OMNPEeSICHHOTO BpEMEHU M 3aTeM BEpHYThb MOKJIa-
JKeJIaTesTio: 3T0 — I[JIaBHOE, OCHOBHOE 00$13aTeJIbCTBO M3 AoroBopa depositum. bes-
BO3ME3IHBII XapaKTep XpaHEHMsI OcCnabisieT TpeGOBaHUS, TPEIbsBIsEMble K
XPAHMTEIIO: PO MOKJIAXENPUHIMATE/ISI TOBOPSIT, 4To OH custodiam non praestat.
D10 BhIpakeHNE HeJb3s1 TTOHUMAaTh B TOM CMBICJIE, YTO TOKJIAXKEITPUHUMATENh HE
OTBeYaeT 3a TO, OyJeT JIU MPUHSTasI Belllb B COXPAHHOCTU WM HET: TTOCKOJIbKY OH
00s13aH BEpHYTb NPUHATYIO Ha XpaHEHUE Belllb, U 3TO €ro 00513aTe/IbCTBO SIBJISIETCS
IOPUINYECKMM, 3aIMIIEHHBIM C TIOMOIIIBIO UCKa, OYEBUIHO, OH HE MOXET He OTBe-
Yarh 3a 1IEJI0CTh U COXPAHHOCTD BEIIIN.

®opmyrna, 4To MOKJIAXKETPUHUMATeNTh custodiam non praestat, TpaBUILHO TOJI-
KyeTcsi B TOM CMBIC/IE, YTO TOCKOJIBbKY MOKJIaXEIPUHUMATEIb HE U3BJIEKAeT U3
3TOro JOTOBOpa HMKAKOMW UIsST ce0sl BBITOIbI, XPaHUT Belllb OE3BO3ME3THO, OH B
MpaBe OrpaHUYMBAThHCS OoJiee 2JIeMEHTApHBIMU MEpaMU, XpaHUTb Belllb, KaK 3TO

JIeJIaloT OObIYHBIE, 3aypsIHbIC JIIOAM, a TAKXKE JOKeH MPUHUMATh T Mepbl, KaKue
MOTYT OBITh TIPELYCMOTPEHBI B JJOTOBOPE; MPUHUMATh KaKue-JI1u0o0 CrieliraabHbIe,
0oJiee CJIOXKHBIE Mephl JIJII OXpaHbl BEIIM JIENOo3uTapuil He o0si3aH. OH IOKEeH



XPaHUTb Belllb, KaK OOBIKHOBEHHBIM CPEMHUI XO3SIMH. DTO 3HAUMUT, YTO TTOKJIAXKE-
NpUHUMaTeNlb OTBEYAET, €C/IM B ero JEeHCTBUSIX, BO BCEM €r0 OTHOLIEHUM K BElU
rposieiieH dolus wm culpa lata, 1 He oTBeYaeT, eciM €ro MOXHO YIIPEKHYTh TOJIb-
Ko B culpa levis (jlerkoit BuHe).

CBs13b TIpeIeIoB OTBETCTBEHHOCTH TMOKJIAXKENPUHUMATEJISI ¢ TIPUHLIMIIOM 0e3-
BO3ME3IHOCTH JOroBOpa TOKJIaXKW, OTMEUCHHAs BBIIIE, HEPEIKO TPUBOIUTCS
PUMCKMMM I0pUCTaMU B OOBSICHEHNE TOTO, YTO TOKJIaKepUHUMATe b He OTBeYa-
eT 3a culpa levis. Oco0eHHO MOAPOOHO U SIPKO TOBOPUT Ha 3Ty TeMy lait: «Ecim
TOT, KOMY MbI OTIAJIM Ha XpaHEHWe KaKylo-HHUOYIb Belllb, YTPATUT ee neglegenter,
T.e. TI0 HEOPEXKHOCTH, OH He OymeT HEeCTH 3a 3TO OTBETCTBEHHOCTH (Securus est).
T'ait moTuBHpyeT 310 TaK: «Quia enim non sua gratia accipit, sed eius, a quo accip-
it, in eo solo tenetur, si quid dolo perierit: neglegentiae vero nomine ideo non tene-
tur, quia qui neglegenti amico rem custodiendam committit, de se queri debet;
magnam tamen neglegentiam placuit in doli crimen cadere» (D. 44. 7. 1. 5).

HOpucT roBopuT: TaK KaK MOKJIaKeTTPMHUMATEIb IPUHUMAET Belllb HE B CBOEM
MHTepece, a B MIHTepece TOro, OT KOTro OH 3Ty Belllb MOJYYMI, TO OH ¥ OTBETCTBEH-
HOCTb HECET TOJIbKO B Tpenesax dolus, T. €. eciv Belllb MOrudaeT BCIEACTBUE €ro
dolus; 3a HEOPEXKHOCTb OH He OTBEYaeT, TaK KaK JIMIIO, TOBEPSIOIIee XpaHEHHE Be-
I HeOPEXKHOMY IPYTy, JOJDKHO TICHSITh Ha ceOsl; BIpodeM, IPyoylo HEOpeXKHOCTh
MPUHSTO CTaBUTh HapaBHe ¢ dolus.

DTUM OTPHIBKOM M3 COYMHEHMIA ['ast TaKiuM 06pa3oM MPsiMO TIONTBEPXKIAETCS
TOT MPUHIIMII, YTO UMEHHO BBUIY 0E€3BO3ME3THOCTH IOTOBOpPA XpaHEHUS ITOKJIA-
JKeTIpMHUMATENTb He OTBEYaeT 3a 0cO00 BHUMATENILHOE, TIIATEIbHOE OTHOIIEHHE K
BELM; B 3TOM CMbIC/IE OH custodiam non praestat; oH He JOJDKEH JIMIIbL HAMEPEH-
HO MPUYMHSATH Bpe/l MOKJIaXenaTeNo (3T0 — OTBETCTBEHHOCTH 3a dolus) 1 He 1o1-
JKeH JOITycKaTh Tpy0oil HeOpexxHocTH, culpa lata (31a Kateropus dolo comparatur,
1 3a Hee MOKJIaKeNPUHUMATESh TAKKE OTBEYaeT).

VnorpebieHHOe B IIPUBEASHHOM OTPLIBKE M3 ['ast BeIpaxkeHHe — Iiepenada Be-
M Ha XpaHEHUE «HEOPEXKHOMY JIpYry» OTpakaeT MEJIbKOM JApeBHEiIyo dhopmy,
CITY>KMBILYIO LIeJIM XpaHeHusI. JIoroBop MOKJIaxku, B Ka4eCTBE pealbHOTrO KOHTpaK-
Ta, SIBJISIETCS CPAaBHUTEJIBHO TO3IHEN hopMoii moroBopa, Mexiy TeM, HECOMHEH -
HO, U B OoJjiee ApeBHEe BpeMsl PUMCKOM XKM3HU CIydad OTIAud BEIe Ha XpaHe-
HUE JOJDKHBI ObITh BCTpeuaTbes. Kak xe mx odopmiisimu ropunudecku? Ilpsimoro
FOPUIINYECKOTO CPEICTBA It 3Tl 1eu He Obuto. [loaTomy mpuberanu K ropasio
GoJiee CUITBHOMY CPEICTBY, @ UMEHHO, Belllb ITepeaBajiach TOMY, KOTOPBIN JOJKEH
OBUI €e XpaHUTb, — Ha IIpaBe COOCTBEHHOCTH, C O0SI3aHHOCTHIO (OCHOBAaHHOM Ha
fides, Ha YeCTHOCTH) BEepHYTb MOCJIE U3BECTHOTO CPOKA 3Ty Belllb 00paTHO. Tak Kak
MOAOOHOTO pojia Tiepeiaya Bellli B COOCTBEHHOCTh OCHOBAaHA Ha TIOJIHOM JOBEpUU
K TIOJTyJaTesTio, TO OHA Ha3blBaJlaCh MOBEPUTEIBHOM, (DUIYIIMApHOIL; a TaK KaK Ta-
KO€ IoBepHe B TIOMOOHOTO poaa CIydasix BCEro Yallle MOIIO ObITh ITPOSIBIEHO TOJIb-
KO B OTHOILIGHUM JIPYTa, TIPUSITEIS, TO OTCIOA TaKasl JOBEpUTEIbHAs Tepeiada Be-
1M B COOCTBEHHOCTb, HAIlpaBJIeHHAsl 10 CYILLECTBY Ha 1IeJIb XpaHEHHUsI, TTOJyduia
Ha3BaHue fiducia cum amico (B IMpOTUBOIOIOXHOCTE fiducia cum creditore — B 3a-
JioroBoM IipaBe, cM. 1. 407). Ilostomy I'aii 1 yrioMuHaeT o «HEOPEXKHOM IpyTe».

DTUMM HMCTOPUYECKMMHU KOPHsIMU depositum, ObITb MOXET, OOBSICHSIETCS Ta
ocobeHHOCTh acta depositi directa, 4To HpHUCYKICHUE IT0 3TOMY MCKY (B CIIydasix



00pallieHusI C BEllIbIO HE B COOTBETCTBUM C JOTOBOPOM, HArpuMep, B CIyvae MoJjib-
30BaHUS BElbIO, IPUHATON Ha XpaHEHUE, a TAKXKE B CJTydae BHHOBHOTO HEBO3Bpa-
LIEHKs BElW) BIEYeT I Aernosutapusi oecuecthe (infamia, cM. Beiue m. 126).
D10, OBITH MOXKET, OTTOJIOCOK OOJIee CTapbIX BPEMEH, KOrma JaHHOe 00s13aTesTbCT-
BO OBUIO ellle He JOTOBOPHBIM, a IEIMKTHBIM, KOTIa 32 HapyllleHUe I0Bepusl BO3-
Jlarajach OTBETCTBEHHOCTD [0 actio poenalis (TpadHOil MCK): 3TUM UMEIOCh B
BUIy JIy4llie 0OECTIeYUTh BO3BpAT BEILIU.

478. Cmexknbie 10roBopbl. OrpaHUYeHHAast OTBETCTBEHHOCTb XPaHUTEJISI MOTIa
0Ka3aThCsl HEYNOOHOM IO OOCTOSITEIhCTBAM KOHKPETHOTO ciyvasi (ocobasi 1ieH-
HOCTb U BaXXHOCTb OTIaBa€MOTO Ha XpaHEHME MMYyIlecTBa U T. A.). Otmaronmii
BEIllb HA XpaHEHWE MOT ObITh 3aMHTEPECOBAaH B YCTAHOBJICHUM 0oJjiee COBEpIICH-
HbIX ()OpM M METONOB XpaHEHUsI U 0oJiee CTPOroil OTBETCTBEHHOCTH XpaHUTEJS.
171t 3TOiA 11e/T B €ro pacropsbkeHUM ObLIM IBE TpaBoBbie (hOPMbI: OH MOT Tiepe-
JIaTh Belllb Ha TUIATHOE XpaHEeHUe, IJIS Yero 3aKIIourTh A0roBop locatio-conductio
(1. 501), v ke Mor IMpUOETHYTH K JOroBOpY NopydeHus, mandatum (. 527), Ko-
TOPBIiA, XOTS1 ¥ ObUT 6€3BO3ME3IHBIM, HO B CUJTY CBOEOOPa3HOTO MOHUMAaHMSI OTHO-
eHus1 00sI3bIBAN JINII0, TIPUHKUMAlOLIEe Ha cebsl TTIOpydeHre, TTPOSIBIISTE OCOOYIO
TIIATELHOCTb U 3a00TJIMBOCTD TIPY €r0 MCIIONHEHUN: YJIbIUaH TOBOPUT, UTo ple-
nius fuit mandatum habens et custodiae legem, 1.e. noroBop MaHzmara (B MogoGHO-
TO pona ciydasix) ObUT TTOJTHEEe, OH BKITIOYal B ce0sl M YCJIOBUE OTBEYaTh 3a Custo-
dia, 3a TmarenbHoe coxpaHeHue Benm (D. 16. 3. 1. 19).

479. O6s3aHHOCTH JIMYHOTO XpaHeHus1. [1o oGIeMy TTpaBUITy TTOKJTaXKETTPUHU -
Matesb 00s13aH UCTIONHSTD I0TOBOP JTUYHO, T.€. IMYHO XPaHUTh Belllb. TOJNBKO B
VICKJTIOUMTEJIBHBIX CIIydasix, KOIIa TOro TpeOyIoT 0COObIe 0OCTOSITEILCTBA Ae/Ia, 10-
IycKaeTcsl Trepeaada MoKJIKETpUHUMATeIeM XpaHeHUS BEllly IPyroMy JIMILY, HO
BCE-TaKM TIOM JIMYHOI OTBETCTBEHHOCTBIO TOKJIAXETIpUHUMATeNsT (B 3TOM Cllydyae
TOKJIaeTIpPUHUMATEN b 00s13aH TepeaaTh MOKJIakKeIaTe/ll0 CBOU UCKU TIPOTUB Tpe-
Thero ina — D. 16. 3. 16).

480. Bosspamenue ey, [1o oOKOHYaHUY XpaHEHUST MOKJIaXeNPUHUMATE b
00s13aH BO3BPATUTh BElllb M BCE TOXO/bI, TMOJYYEHHBIE OT Hee 3a BpeMsl XpaHEHUs
(D. 16.3.1.24).

ITo oGiiemMy TpaBMITy Belllb BO3BpAILIAeTCsl TaM, I OHAa HAXOMMTCS; ClIeIoBa-
TEJIBHO, PacxXojibl, CBSI3aHHBIE C JIOCTABJIEHWEM BelllM K TOKJIaKeaaTeto, JIOKaTCs
Ha Hero camoro. Ho 3To mpaBmiio orpaHU4YeHO yCIIOBUEM: €C/IU Belllb OKa3ajlach B
nmaHHoM Mecte sine dolo malo (6e3 3moro ymbicia) nokiaxenpuanmaress (D. 16.
3. 12. 1). Orcrona HampanMBaeTcsl BBIBOM: eciii aeno3uTtapuii dolo (MM BCaeacT-
Bue culpa lata) repeBe3 IPUHSTYIO Ha XpaHeHWeE Belllb B IPYTOe MECTO, OH JOJKEH
ee c/1aTb OOpaTHO TaM, TJe MPUHUMAI.

481. Actio depositi contraria. O6513aHHOCTb TTOKJTaXKeAATE s, KaK y>Ke OTMeue-
HO BBIILE, SIBISIETCS CIy4aliHO TIPUBXOMSIIEH B OTAEBbHBIX CITyJasix, a IOTOMY ISt
MOKJIaKeTMpUHUMATeN ST He ObLIO CO3aHO OCHOBHOTIO (MPSIMOT0O) MCKa, a laBajach
actio depositi contraria. C HOMOIIBIO 3TOTO0 MCKa ITOKJIAXEIIPUHUMATEIb WILET C
TTOKJIXeaTe sl CBOM YOBITKM, KaK1e MOTYT BOSHUKHYTh BCJIENCTBUE TOTO, UTO T0-
KJIaxeaaTelb riepeal Ha XpaHeHWe MpeaMeT, Tak WM UHaYe MPUYMHUBIIVKI Bpen
MOKJIAXKENPYHUMATEITO, ObLIO JIM TO CHEJAHO MOKJIaXenareJeM HaMEpPeHHO WU
10 ero HeOpeXXHOCTH. [IpyrumMu cioBaMu, €ciiv TIOKJIaXeaaTesIb He TIPemryCMOTpeST



YIPOXAaIoIlei MOKIAXKETPUHUMATESTIO OMACHOCTH, KaKyl0 XOPOIIUil XO35IMH TIpe-
JIyCMOTpeJT Obl: ICTOYHUKW MOTHBHUPYIOT TaKyI0 OTBETCTBEHHOCTh TTOKJIaXKemaTeIst
TEeM, YTO TIOKJTaXKENPUHUMATEIb TPUHUMAET Belllb He B CBOEM MHTEpece, a B MHTe-
pece noknaxenarens (D. 47. 2. 62. 5). Actio depositi contraria ciyXuT [uist TIpUHK-
Maresisi TakKe CPEeICTBOM MOMYYUTh C MOKJIAXeAATess Ha BO3HArpaxkAeHue 3a Te
M3AEPKKM Ha Belllb, KOTOPbIE MPOU3BEIEHBI TI0 TIPSIMOMY YKa3aHUIO TIOKTaxKeaa-
TeJIsl WU SIBJISIFOTCSI TIO CYIIECTBY HEOOXOMMMBIMU M3AEpKKaMu (Harmpumep, Tpo-
KOPM TIPUHSITBIX Ha XpaHeHUe paboB, XUBOTHBIX — D. 16. 3. 23). HeoOxonumbie
MBIEPKKKM HE JTOJDKHBI JIOKUTHCSI Ha TIOKJIaXKeTTpUHUMATEIIsI TIOTOMY, YTO eMy He
TIPUHAITIEXXUT TIPABO TOJB30BAThCS STUMM BEIlaMM.

Yro Kacaetcsl u3nep:kek He HeOOXOMMMBIX, a TOJBKO TTOJIE3HBIX, XO3SIMCTBEH-
HO 11€J1eCO00pa3HbIX, TO BOMPOC 00 MX BO3MEILECHUN SBISIETCSI CTIOPHBIM; BO BCSI-
KOM cjlyyae, B UCTOYHMKAX HET TMPSIMOTO yKa3aHUSsI, YTO TOKJIaXKepUHUMATEThb
MOXET TePEeIOKUTh TAKUE U3NEPXKKUA Ha TTOKITaKeIaTesl.

482. Depositum miserabile. Hekoropble ciyday MOKJIaKKM MMEIOT HACTOJIBKO
CBOEOOpa3HbIe YePThI, UTO NOJIKHBI ObITh BBIIEICHBI B KAUECTBE CHEYUANbHBIX PA3-
HOBUOHOCMEHITOTOKOHTPAKTA.

Taxk, MHOTIa MOKITaXeaaTeTh BEIHYKICH OTIaBaTh BEIlM Ha XpaHEHHWE BO BpeMst
rokapa, 3eMJICTPSICEHUsI WM IPYToro OGEICTBUS, OMACHOCTH, WM BBUIY BOOOIIE
TSDKEJTbIX YCIIOBUI, B KOTOPBIX OKa3aJicsl MOoKIaxenaresb — depositum miserabile, He-
cyacTHasl WM TOpecTHas ToK/Iaxa (TepMUH He puMcKuii). B mpeTopckoM spnkre
3TU CJTydau OBbUTA BbIIEJIEHBI B TOM CMBICIIE, YTO €M TTOKJIaKeTIPUHUMATEb, B35TB-
LA BeIllb B MOKJIAXY IPU OOBIKHOBEHHBIX OOCTOSITEILCTBAX, OTBEYANT in simplum,
T.€. B OJMHAPHOM pa3Mepe NMPUYMHSIEMOTrO UM yilepba MOKIakeaaTesto, TO Mpu-
HSIBILIMIA Belllb B MOKJIAXy BO BpeMsI MSITEXa, TMoXapa, KOpaOJIeKpyIIeH s U T.1. —
OTBevas B JIBOMHOM pasMepe.

YibrnuaH, KOMMEHTHPYSI 3TO MECTO TTPETOPCKOTO 3MKTa, OOBSICHSIET U OTIpaB-
TIBIBACT BBIIEIEHNE TAKUX OCOOBIX CITydaeB TeM, YTO 3MeCh TOKIakKenaresb TOBepsi-
€T CBOM BEIILIW JAPYroMy JIUILY He TIO CBOEMY XeJIaHWIO, a B CHITy HEOOXOMUMOCTH, 1
B CBSI3U C 3TUM — He TOINa, KOraa MpU3HaeT HYXKHbIM, a BHe3anmHo. Korma nmokiia-
KenaresIb TIPU HOPMAJIbHBIX YCJIOBUSIX OTIAeT KOMY-TO Belllb, a TOT TIOTOM ee He
BO3BpaIlaeT, TO HalIo MPUHSTH BO BHUMaHUE, YTO MOKJIAXeAaTelTb caM BBIOpATT ce-
6e xonrparenra (fidem elegit) u moyDKeH oT4acTH TIEHATH Ha ceOs. Korma mpuxo-
JIUTCSI YCTPauBaTh CBOM BEIIU IIe-TO B MMHYTY TSDKEJIO OMMAaCHOCTH, BBIOMPATh Ha-
unboJee MOAXOMSIIETO MOKIAKEPUHUMATENIS, TTPOSIBUTD TOJDKHYIO OCTOPOXKHOCTD
1 TIIATETBHOCTh B BBIOOpPE — HEKOTHA: MPUXOAUTCS OTAABATh BEIW, KOMY YIacT-
cs1. Takum 0O6pa3oM, HU B KaKOM JIETKOMBICIMY WJIM He3HAHWU JIIOIEH YIIpeKaTh
TMOKJTaXKeaTesist B 3TOM ciydae Henb3sl. C Ipyroii CTOPOHBI, TEM TSKENee BEpOIoM-
CTBO MOKJIAXENPUHUMATENSI, He BO3BPALIAIOILETO Bellb, OTAAHHYIO €My BCJIENCT-
BUe KpaiiHeil HeoOxommmocTH (crescit perfidiae crimen, BospacTaeT BMHa Bepo-
JjoMcTBa). EcTecTBeHHO, YTO 1S TOKTAXKEMPUHUMATEIsI OblIa yCTAHOBJIEHA B 9TUX
ClTyJasix TIOBBIIIIeHHas1 oTBeTcTBeHHOCTh (D. 16. 3. 1. 1-4).

BTy HOPMY Hy>KHO TTIOCTaBUTh B CBSI3b C OTMEUEHHOI BbIllIe (1. 477) 0COOEHHO-
CTBIO MCKa O BO3BpaTe BelllM, OTINAHHOI Ha XpaHeHWe, a UMEHHO, YTO MOKJIaXe-
TPUHKUMATE]Tb, KOTOPBIN IOBEJ A0 TOTO, YTO €0 TIPUXOAMTCS MPUHYXKAATh K BO3-
BpaTy MPUHATON Ha XpaHeHWe BellM, momsepraetcs infamia: mepemava Bereil Ha



XpaHEHHE OCHOBAaHAa Ha JOBEPUU, OKAa3bIBAEMOM ITOKJIaXKeaaTesieM TOKJIaKerpu-
HMMATENI0. YKIIOHSSICh OT BO3BPALICHUS TIPUHSITON BEIIU, MOKJIaKeTpuHUMAaTeTh
HapyIiaet 3To gosepue, fides, a 3T0 GecuecTuT yenoBeKa.

BeposnomHbIll XpaHuTeNb HapyllaeT HPaBCTBEHHbIE OOSI3aHHOCTHU, a TeM ca-
MbIM U CBSI3aHHBIE C HUMU PEJIMTMO3HBIE TPEOOBAHMUSI; IO3TOMY, TAKOE BEPOJIOM-
CTBO BJIeYeT 3a coboii infamia. Tem Golee CypoOBbIiA OTIIOP AOJKHO ObLIO BCTPETUTE
JIU1I0, TIPUHUMAIOIIIeE YyXXKre BEIIM Ha XpaHEHWE B MUHYTY HECUACThsl WIM OTac-
HOCTH JUJTs1 TIOKJIaKeIaTelIsl M 3aTeM OTKAa30M BEPHYTb Belllb BbIHYXAALOILIEE €ro 00-
paiarbes 3a CyaeOHOM 3allUTOM.

3aTpyqHUTENIbHOE TTOJIOKEHUE, B KOTOPOM HAaXOAWJICS TIOKJIaXkKenaTesib, U 00si-
3aHHOCTB CBATO XpaHUTb OKA3aHHOC NOBEPUC, JICKaBLIasA Ha ITOKIAXKECITPUHUMATE-
Jie, CKa3bIBAIMCh €1l Ha TO MpoLecCyalbHON 0COOEHHOCTH, YTO (U MPpY OOBIMHOM
depositum) mpotuB actio depositi directa Hemb3st 6bUI0 HU TIpembsIBISITE K 3a4eTy
Kakue-11M00 BCTpeuHble TpeOOBaHMS, HU 3alepXXUBaTh BO3BpAT BELIM IO YIOBIeE-
TBOpPEHUsI KaKux-11u0o mpereH3uit (ius retentionis) (C. 4. 34. 1. 11). K tomy xe,
MpaBoO COOCTBEHHOCTH JETIOHEHTA, IO YCTAHOBUBIIMMCS B3IVIsIAaM, TOJDKHO ObLIO
CTOSITh BBIIIIE 00513aTeIbCTBEHHBIX TPEOOBAHUI XPaHUTES.

483. Depositum irregulare. Crie1inaabHyI0 pa3HOBUIHOCTh JIOTOBOPA MOKJIAXM
coCTaBJ/IsIeT Tak HasbiBaeMblii depositum irregulare (HeoObIYHAsl, HEHOpPMaJIbHasI
nokiaxa). IlpeamMeToM MOKIaXu B COOCTBEHHOM CMBICIE SIBJISTIFOTCS] BEIW WHAM-
BUIyaJTbHO OMpeNesIeHHbIE;, 00SI3aHHOCTb TMOKIAXEPUHUMATENSI COCTOMT B TOM,
YTOOBI XPaHUTh Belllb, 4 0 OKOHYAHUU CPOKA XPAHEHUSI BO3BPATUTH TY K€ CaMylo
BELLIb.

Homyckanack, ofHaKo, BO3MOXHOCTb OTAauM Ha XpaHEHUE TaKXKe JEHET U Ipy-
rmx BCLLlCﬁ, OIPpEACIAECMBIX POJOBBIMU IPU3HAKaAMU. Ecmm st BCIIU II€pcaaBa-
JIUCh B 0COOOM XpaHWIUIIIE (SIIIMKE, IIKATYJIKE W T.11.), OHU TeM CaMbIM TOTyJaIv
VHIVBUIYyATU3AlMI0, Y TOrJa HUKAKOTO cBoeoOpasusi KOHTpakra depositum B
5TOM He Obi10. Eciu xe 3aMeHUMble BellM OTAaBAIMCh MOKIIaKeTTpUHUMAaTENo 0e3
KaKoro-Jmoo ux 000Cco0JeHHST B HEKOTOpOE 1ieJI0e, MoJTyJarollee 3HaueHUe MHI-
BUJIyaJTbHO OTIPEICIEHHO BEIlM, a HEMOCPENCTBEHHO, TO B Pe3y/IbTaTe MX CMellle-
HMSI C OMHOPOTHBIMU BEIIaMM TIOKJIXKETTPUHUMATENS TIOTyYeHHbIE 3aMEHVMBbIe
BelllM CTAHOBWJIMCH TIPEIMETOM TipaBa COOCTBEHHOCTH MOKJIaXeNpUHUMATENS;
Ha MOCJICHETO0 B CBSI3U C 3aMEHHMMOCTBIO MPHUHSTHIX BEILei BO3/araaach B TaKHUX
ciydasix 00s13aHHOCTb BO3BPATUTh HE Te XK€ CaMble BEIlM, KaKue ObLIM TOKJIaXe-
TpUHUMATEJIEM TIOJTyYeHbI, & TOJIBKO TAKOE e KOJMYECTBO BEIleil TaKOTO Xe po-
Jla, Kakue ObUTM TOJyYeHbl. OTa Pa3HOBUIHOCTb TMOKIAXW W HOCUT Ha3BaHUE
depositum irregulare, Mmokaaxka «He MO TMpaBWamM», «He OOBIMHO COBEpIllaeMasi», a
ocobast, UCKITIOUUTETbHAS.

Depositum irregulare 1o BHEIHOCTM MMEET MHOTO OOILIETO C IOTOBOPOM 3aiima:
OIMHAKOBBII MpeaMeT JOroBopa (3aMeHUMBbIE BEIlM), TIepexo MpaBa COOCTBEHHO-
CTM Ha TIepefaHHbIe BelM K JIMILY, TIONTYJMBILIEMY MX, W BbITEKAIOIEe OTCIONA Tie-
peHeceHue Ha ToJydaTesnisl Bellleil pyucKa CiyJyaiftHOM Tvbenu 3TuX Bellei, a Takxke
00513aHHOCTb BO3BpaTa He MOJTyYeHHBIX BEILCH, a TOJIbKO TaKOTIo e KOJIMYeCTBa Be-
el Takoro ke poma. [1pu BceM 3TOM BHEIIHEM CXOJICTBE KOHTPAKTOB depositum
irregulare ¥ mutuum Mexay TeM U OPYTMM KOHTPAKTOM OCTAeTCsl CYILECTBEHHAsI
pasHuua. Llenb noroBopa 3aiimMa 3aKimoyaeTcsi B TOM, YTOObI YIOBIETBOPUTH XO3$1H-



CTBEHHYIO NOTpeOHOCTh 3aeMIIUKA, T.€. JINLIA, H04Y4au,e20 IEHbIU VIV VHbIE 3a-
MeHMMBbIe Bely. [1pu upperyisipHoi ITOKIIake X03sTiCTBeHHOe Ha3HAUYEHME U 11e/Th
JIOTOBOpa — MPSIMO TTPOTUBOIIOJIOXKHbI: YCIIYTY OKa3blBaeT MPUHUMAIOIIMIA IEHbIM
WIM UHbIE 3aMEHUMBbIE BEIIIN.

Beinenenue ciydaes depositum irregulare BcTpewaercst erife y TAKOTO CTaporo
topucta, KaK Aniper (I Bex 1o H.3.). [IpoBoast mapaiienu Mexmy pa3TuIHbIMU 10-
TOBOpPaMU, IOPUCT pa3inyaeT TaKue CiIydau, KOIja OJHO JIMIIO JaeT Ha XpaHEeHUe
JPYTOMy JIMILy J€HbIM TaK, YyTo Ge3BECTHAs CyMMa Iepemaercs neque clusa neque
obsignata, T.e. He 3aKJIFOUeHHAs] B KAKOM-HUOYIb XpaHWJIUIIE 1 He OleyaTaHHasl,
Y TIPOTUBOIOJIOXKHBIC C/Tydau, KOIJa repeaaBaeMble 3aMEHUMBIE BEI 000co0ie-
HBI OT IPYIYX OMHOPOAHBIX BElIEl TaK, YTO MOKHO YCTAHOBUTb, KaKKMe BELU MPU-
Hamiexkar omHOMY, Kakue npyromy (quid cuiusque esset); B ciIydasix IIEpBOIO pojaa
BO3BpATy IMOMLIEXNT TOJILKO Ta ke cymma (tandundem), Ho He Te XKe camble Mpes-
MeTbl, Kakue ObUTM TiepefaHbl; B CIydasx BTOPOro poja — NON potuisse nos per-
mutationem facere, T.e. HeJb3sl 3aMEHUTb MepelaHHbIC TMpPEIMeTbl APYTMMU, a
Hy>XKHO BO3BpalllaTh Te XXe caMble, Kakue Oblm Irepenansl (D. 19. 2. 31).

JloroBop MOKJIaXu AEHEXHOUW CyMMbI C 00sI3aTEIbCTBOM BEpPHYTh He idem, a
tantundem, 3HaOT Kiaccudeckue opuctel [Manuauan (D. 16. 3. 25), ITasen (D.
16.3.26. 1) u ap. Ilepenaua aeHer He B3aiiMbl, a B MOKJIaxXy, y opucta CLEeBOIbI
BbIpaKaeTcs Tak: Viginti quinque nummorum, quos apud me esse voluisti (25 HyM-
MOB, KOTOpBIE ThI TIOXeJa ocTaBuTh y MeHs) (D. 16. 3. 28).

Breinenenne depositum irregulare B oco0yro pa3HOBUIHOCTD CHEIKH, OTIMUHYIO
OT 3aiiMa, CKa3blBAJIOChb B HEKOTOPBIX CIELMAJIbHBIX HOPMax PUMCKOTO IpaBa.
Tak, MpoLEeHTbI, yCTAaHOBJICHHBIE He B (hOpME CTUTTYJISILIMK, @ He(POPMATBbHBIM CO-
IJIallleHUeM, a TakkKe MPOLEHTHI 3a MPOCPOUKY MOIIA B3bICKUBATBHCS TOJBKO IMPU
depositum irregulare, Ho He nipu 3aiiMe (D. 16. 3. 25. 1; 26. 1; 28. 29. 1).

Hpyroe pasznuuue B perjlaMeHTaLUM: TpUCYKAeHUe MO actio depositi directa
npu depositum irregulare, Kak ¥ py OOBIKHOBEHHOM depositum, COIPOBOXKIAIOCH
U1 OTBETYMKA OecuectheM (infamia); mpu mutuum 3Toro mocneacTsus He ObLIO
(TIpUMEHSLIach JIMIIIb SPoONsio tertiae partis, CTUIMYJISILIMOHHOE 00513aTEIHCTBO YILIA-
TUTh TPETHIO YaCTh CyMMBI 3aiiMa, KaK Obl B BUIEC HEYCTONKM).

484. Cexsectpammsa. OcoOblii BUJ, MOKJIAXKU TPENCTABISIET COOOI0 cekgecmpa-
yus. B 3TOM Ciyyae IOrOBOp 3aKJI0YAETCs B TOM, UYTO HECKOJIbKO JIUI OTIAIOT Ha
XpaHEeHME Belllb C TeM YCJIOBUEM, YTOObI OHa OblLIa BO3BpallleHa TOMY WJIU IPYrO-
My, B 3aBUCMMOCTHU OT TOTO, KaK CJIOXKaTcsl B JajibHelIIeM oocTosiTebeTBa. [laBen
TOBOPMT:

Proprie autem in sequestre est depositum, quod a pluribus in solidum
certa condicione custodiendum reddendumque traditur (D. 16. 3. 6). -
Bcob6cTBEHHOM CMbIC/IE B KA4€CTBE CEKBECTPA NEpenaeTcs Haxpa-
HeHue Belllb, nepenaBaemasi HECKOJbKUMU nLaMmu COMAapHO /s
XpaHeHWnd nBo3Bparta Ha oripefieJieHHbIX yCJ10BUSIX.

I'maBHelmmi cydaii cekBecTpa — Tiepefadya Ha XpaHeHHWe Bellld, O KOTOPOit
WIET CTIOp, HAIIPUMEP, — TPOLIECC O TpaBe co0CTBeHHOCTH. CTOPOHBI MOTYT HE
JIOBEPSITDH APYT APYrY M MPOTECTOBATh MPOTUB OCTABJIEHUST BEIM y IPYroil CTOpPO-



HBI, TIOKa HE pa3pelleH BOIPOC, KOMY e Belllb MPUHALICKUT. B aTOM citydae 10
paspellieHusT Cropa Belllb M3bIMAeTCsl M3 BIaleHHsI CITOPSIINX U TiepeaacTcsl KaKo-
MY-TO HEUTpaJbHOMY JIMILY, Y KOTOPOTO OHA JOJKHA OCTaBaThCs IO KOHIIA CIopa
(D. 16. 3. 17. pr.). AbpukaH pacckasbiBaeT 0 TAKOM CJIy4ae, KOria MpogaBeLl U Mo-
KyIareJib, He IoBepsist Apyr Apyry (quod invicem parum fidei haberent),otnaior B
MOKJIaXKy ¥ TOBap, W MOKYITHYIO LIEHY; 3TO — APYroii ciyvait cekBectparmu (D. 46.
3. 39). l'ait paet Tperuit mpuMep NMPUMEHEHUS] CEKBECTPALlMU: COHACTIEAHUKU He
MOTYT JOTOBOPUTHCS, Y KOTO JOJDKHBI HAXOAUTHCS BEILIU IO OKOHYATEILHOTO Pa3-
JieJia; Torma HY>KHO M30paTh KaKOro-HUOyIb MPUSITENis, KOTOPOMY BepsIT BCE CO-
HacJIeTHUKH, U OCTaBUTh y Hero 3Tu Bel (elegendus est amicus, apud quern depo-
nantur) (D. 10. 2. 5).

Ha ciyyaii cekBecTpaliu IIpeTOPCKMiA 3AMKT coIepKail AaxkKe CreLMaJbHbII UCK
sequestraria depositi actio (3ToT McK Ha3BaH, HarpuMmep, B Jlurecrax, 4. 3. 9. 3).

CekBecTopy MOXKET ObITh TIPEIOCTABIEHO MPABO HE TOJBLKO XPAaHUTh UMYIIIECT-
BO, HO Y YNPABJIATb UM; TOIJIAa OH BBICTYIAET HE TOJIbKO B KAYeCTBE MOKJIaXENpPHU-
HHUMaTeJIsl, HO ¥ JOBEPEHHOro. Bo BCSKOM cltydae, IMTOCKOJIBKY CEKBECTOD IEPXKUT
Belllb He Ha UMsI OTIPEICIICHHOTO TIOKJTaXKenartesisl, a Ha MMsI TOTO WJIM IPYroro 13
HECKOJIbKMX JIMII, 32 KeM 3Ta Belllb OyleT MpU3HaHA, 32 CEKBECTOPOM IPU3HAIOT
IOPUINYECKOE BJIalieHWE Belllblo, MO0 ecid Obl €ro cuuTaTh 3a JeTeHTopa (CM.
. 166), GbIIO ObI HEM3BECTHO, OT YHETO K& MMEHM OH JePXKUT Belllb, U, CJIeI0Ba-
TEJILHO, KTO MOT OBl 3aIIUTUTh (haKTHIEeCKOe 00IaiaHue BEIbIO OT CAMOYITPaBHBIX
TOCSTaTesIbCTB Ha Hee.

IMepenaya Belll CEKBECTOPY BO3MOXHA HE TOJIBKO IO JIOrOBOPY CTOPOH, HO U
IO OTIPENIeNICHHIO CyIa.



I'naBa 35
KOHCEHCYAJIBHBIE KOHTPAKTbI

§ 137. Kynns-npopaxa (emptio-venditio)

485. Ilpoucxoxnenne Kywm-nponaxku. Eiiie B npeBHeiIIe BpeMeHa, C ITOSIB-
JIHWEM YacTHOUN COOCTBEHHOCTHM, BO3HUKAET U TIOMyYaeT OOJIbIIOe PacipoCcTpaHe-
HUe JIOTOBOD, HaMpaBJIeHHBIN Ha obpaujeHue geujeli, Ha TIEPEXOl UX U3 OJHOTO XO-
3s1iicTBa B Apyroe. Takoil HOroBop Bolle] B YIMOTpeOJeHue elie 10 TOro, Kak
MOSIBWINCH NEHBIM, W TIPSACTABIST COOOM HEroCcpeICTBEHHBI OOMEH Bellld Ha
Belllb, T.¢. MeHy (permutatio). DT0 COOTBETCTBOBAJIO OOIIMM 3KOHOMUYECKHMM YC-
JIOBUSIM OOIIIECTBA, TOJIBKO YTO TEPEXOAMBIIIETO OT HATypaJIbHOTO XO3SMCTBa K Me-
HOBOMY.

Origo emendi vendendique a permutationibus coepit. Olim enim non ita
erat nummus neque aliud merx, aliud pretium vocabatur, sed
unusquisque secundum necessitatem temporum ac rerum utilibus in
utilia permutabat, quando plerumque evenit, ut quod alteri superest,
alteri desit. Sed quia non semper nec facile concurrebat, ut, cum tu
haberes quod ego desiderarem, invicem haberem quod tu accipere
velles, electa materia est, cuius publica ac perpetua aestimatio difficul-
tatibus permutationum aequalitate quantitatis subveniret. Eaque mate-
ria forma publica percussa usum dominiumque non tarn ex substantia
praebet quam ex quantitate, nec ultra merx utrumque, sed alterum
pretium vocatur (D. 18. 1. 1.pr. Paulus). - lpoucxoxagexHne Kynam-npo-
Aaxu KopeHuTCcsl B MeHe. Bbino Takoe Bpemsi, korga He 6bLIO AEHer,
Korga He Ha3biBaJiu O4HO — TOBapOM, ApPYroe — LeHOW, a KaXAbii, B
3aBUCUMOCTU OT HAZOOGHOCTEeli MOMEHTa M OT xapakTepa BeLie,
o6MeHMBa HEeHY)XHOe Ha To, 4YTo TpebyeTcs: BeAb Hepeako ObiBaeT
Tak, 4TO npeAMeTa, KOTOPbI AJI1 OAHOro SABASIETCS JIMLUHUM, APY-
romy HexBaraet. Ho Tak kak He Bcerga v He JIerko COBNagaso Tak,
4YTOObI Yy TEOS ObIJIO TO, YTO HY)XHO MHEe, a s1 B CBOIO o4Yepenb nmeJs
TO, YTO XOYelub MOJIyYNTb Tbi, TO ObiN BbIOPaH nNpeaMeT, MoJy4YnB-

Wi Ny6/INYHYIO NMOCTOSIHHYIO OLeHKY; NMoCPeACTBOM Nnepejayu ero B
PaBHOM KOJINYECTBE YCTPaHS/IN TPYAHOCTU HernocpenCTBeHHOro
obmeHa. 3ToMy npeamety [Mepuay LeHHOCTel] Obina npugaHa ny6-
myHas ¢opma, n OH nNpuobpesn pacrnpocTpaHeHue U 3HaYeHue He



CTOJ1bKO NO CBOEV CYLLIHOCTU, CKOJILKO 110 KOSINYECTBY, NpUYemM repe-
cTanun Ha3bIBaTe TOBapom [Merxj ro, 4ro gaer v ta n apyrasi CTo-
POHa, a oAvH N3 NPeaMEeTOB CTaan Ha3biBaTb LeHou [pretium].

B atux cnopax ITaBna pucyercst ucropuueckasi MpeeMCTBEHHOCTb HETTOCPE/ICT-
BEHHOTO OOMEHa TOBapa Ha TOBap, KakK MepBUYHON (hOPMbI MEHOBBIX CHEIOK, U
MpUILIEIIEro el Ha cMeHy oOMeHa ToBapa Ha JAeHbI'M, HO OMSThb-TaKW HEMEJIeH-
HOro (Kyrisi-lpojiaxa Ha HaIM4HbIe). JaibHeiilnee pa3BUTHE MIPUBEIIO K TAKOMY
JIOTOBOPY, KOIjla HEMEIJICHHOM Tiepeaayd ToBapa, C OIHOI CTOPOHbI, LIEHbl — C
JPYroil, MOIJIO 1 He ObITh, T.€. PUIIUTU K JOTOBOPY, IO KOTOPOMY CTOPOHBI TPH-
HUMAIOT Ha ce0s1 B3aMMHbIe 00s13aTe/IbCTBA: OlHA — TepeAaTh TOBap, Apyras — yIi-
JIaTUTh 32 HETO LIeHY.

B Mucturynusix Iasg (4. 28) ynomuHaetcs, uto ee 3akoHbl XII tabmmir mpe-
JycMmatpuBaiu legis actio per pignoris capionem, B ciiydae, Korma KTo-1u6o, KyI1B
>KepTBEHHOE XXMBOTHOE, HE TUIATWJI 32 Hero MokyrnHyo 1eHy. M3 atux cnos last
MOXHO 3aKJIIOYUTh, 9TO YK B 3moxy XII Tabmmir 6blia M3BecTHA KyIUIS-TIPOaaKa
B Kpenut. Ho B To BpeMsi oHa He ObLia KOHCEHCYaJIbHBIM KOHTpakToM. Kyruis-
npojaxa B Te JaJeKue BpeMeHa CKopee HalloMUHasla peajibHble KOHTPAKThI (XOTSI
OHa He PUHaUIeXasa K UX YMCITy): B OTHOLLEHUHM res mancipi coBepiuasach man-
cipatio, T.e. TopxecTBeHHas1 (hopMa repenayu npaBa COOCTBEHHOCTU 3a KYCOK Me-
Tajuia (Meau), KOTOpbIA TYT Xe B3BEIIMBAIM HA Becax; B OTHOLIEHUU res Tiec man-
cipi comepiiagach HedopmanibHasg mnepemada (traditio) Bemm. TonbKo B
KJTACCMYECKOM PMMCKOM TMpaBe cKiaabiBaercst emptio-venditio B kayecTBe KOH-
CEHCYaJIbHOTO KOHTPAKTa.

OnHako OTrOJIOCKU TOTO TMEpUoAa B Pa3BUTUM PUMCKOTO TpaBa, KOrAa JAeHer
elie He ObLIO M 000POT IOBOJILCTBOBAJICSI HEMOCPEACTBEHHOW MEHOI TOBapa Ha TO-
Bap, CJIBIIIHbI OY4€Hb A0JITO. Mbl HAXOIUM 3TH OTTOJIOCKM B CIIOPaX IOPYCTOB, TIPU-
HaIJIeXKaBIIMX K IIKOJIaM CaOMHBSIHIIEB 1 TIPOKybsHIIEB. Jlaxe ropucr 111 B. H.5.
ITaBen (D. 18.1. 1.1), mpuBOmSI CLIOPBI CAOMHBSIHIIEB 1 IMPOKYJIbSHIIEB IO BOIIPOCY
0 TOM, «an sine hummis venditio dici hodieque possit... veluti si ego togam dedi, ut
tunicam acciperem» (T. e. MOXHO JIi B HACTOSIIIEE BPeMsI Ha3BaTh MPOIAXKEN T0TO-
BOp, B KOTOPOM OfIHa CTOPOHA OOSI3yeTCsl OTHATh IPYTOi CTOPOHE KaKyl-HUOYIb
Belllb HE 3a IEHbIY, a 33 IPYTYIO Belllb, HAIPUMED, €CJIM $1 a0 Tebe BepxHee Iuia-
The, TOTY, a B3aMEH IOJy4alo MCITOAHIOI ONeKy, TYHUKY), HE TOBOPUT KaTeropu-
YecKH M 6e3yCJIOBHO, YTO MOJ0OHOIO pojia IOTOBOP HE MOXET ObITh MPU3HAH KYTI-
JIeH-TIpoIaxei, a Ha3bIBaeT BOIPOC CITOPHbBIM, dubitatur (mMpeacTaBsieT U3BECTHbIC
COMHEHMST).

IlocraBuB atOT Botpoc, [laBen qaeT HaM UCTOPUUYECKYIO CIIPABKY, YTO IOpHC-
ThI CAaOMHBSIHCKOM IIKOJIBI (caM CabuH, Kaccuif) cuuTaim Takylo CIeNnKy Kyruiei-
nponaxeii. Iait B cBoux MHctutynusix (3. 41) couyBcTBEeHHO MpuBOauT cjioBa Ca-
OMHa, YTO €CIM JIMIIO TMPOAAeT 3eMEJIbHBbI y4acTOK M TOJydyaeT B KauyecTBe
TOKYITHOM 1IeHbI 32 Hero paba, TO CJlelyeT OTHOLIeHWe TIOHUMATh TaK, YTO TIpoJaH
YJacTOK, 3a KOTOPBII B KaUeCTBE ITOKYITHOM 1IeHBI nepenaH pad. Haobopor, opu-
CTbI TIPOKYJIbsiHCKOM 1iKojbl (ITpokys, HepBa) yke Bblaensuid Takoid TOroBop U3
KYIUTM-TIPOIaXH B O0COOBI JOroBop MeHbl, permutatio. IMasen npusHaer Gonee



TPaBWILHBIM B3IV IPOKYJBSHLES U MMOIKPETUIAET 3TY TOYKY 3pEHUsI TAKUM CO-
0oOpaXkeHNEM: €CJIU TT0 JOTOBOpY Belllb OOMEHUBAETCs He Ha JIEHBIU, a Ha APYTYIO
Belllb, TO 3TO HE COOTBETCTBYET CMBICITY KYTUI-TIPOIAXKH: OTHO IeJI0 — TIPOaaBaTh,
JIPYroe — TMOKYIaTh; Mbl pa3MyaeM MpoAaBLa U MOKYIATENST; JOKHBI TTO3TOMY
paziuuath merx, ToBap, u pretium, eHa.

DTa MmocyeaHssl TouKa 3peHus, YTO KYIUISI-TIpofaka TperosiaraeT rnepeaady
BelIM HE 3a KaKylo-TM0O IpYyryio Bellb, a 3a JEHbIM, BOCTOpxecTBoBata. [Ipu
9TOM, C Pa3BUTUEM TOPIOBIIU M XO3SMCTBEHHOM KU3HU BOOOIIIE Bce Goblilee 3Ha-
YeHHUe TIprodpeTaia KyIuisi-Ipofaka He Ha HaJMYHbIe, a B KPEIUT: UCTIOJTHEHUE
JIOTOBOpA KYTUTM-TIPOaky TMPOUCXOAUT HE OMHOBPEMEHHO C €r0 3aKIIIOUCHIEM;
YCTaHABIIMBAETCSI 000100HOe 00513ameabcmeo: Ha CTOPOHE MpoJaBlia — IMPeIocTa-
BMTb TOKYIATEJIIO Belllb, HA CTOPOHE TMOKYIATe s — YIUIATUTh 3a HEee MOKYITHYIO
LICHY.

486. Onpenenenme. TakM 06pa3oM, KOHTPAKT emptio-venditio B OKOHYATENb-
HOM €ro BUJ€ MOXHO onpedeaums TaK: Kynas — npooaxca echv 002080p, HOCPeOCm -
80M KOMOP0o2o 00Ha cmopoHa — npodaeey, (venditor) 0633yemcs npedocmasums 0pyeoi
cmopore — nokynamenio (emptor) eeusp, mogap (merx), a opyeas cmopoHa — noKyna-
menv 0053yemcs ynaamumos npooasuy 3a NPOOAHHYI0 6ellb ONpedeseHHYI0 0eHeNCHYI0
uewy, pretium.

Merx, ToBap, pretium, LieHa SIBJISIOTCS CYIIECTBEHHBIMU 3JIEMEHTAMU JOTOBO-
pa KyIuIM-MPOAaXH.

487. Koncencyaibabiii xapakrep noropopa. Kyruis-rponaxa siBJIsieTcst Ol -
HUM U3 KOHCEHCYaAbHbiX TOTOBOPOB. [TOHSITHE KOHCEHCYalbHOI0 IOrOBOpa B pUMC-
KOM KJIACCMUECKOM MpaBe U B npaBe KOctuHuaHa He ToxnectBeHHbI. Tait (3. 136)
orpeseNsieT KOHCEHCYaIbHBIN JOTOBOP, MCXONS M3 TIPOTUBOITOJIOKHOCTH JIOTOBO-
poB (popMabHBIX U HedopManbHbix: «ldeo autem istis modis consensu dicimus
obligationes contrahi, quia neque verborum neque scripturae ulla proprietas
desideratur» — «I0roBOp MPU3HAETCS 3aKIMIOYEHHBIM consensu, T.€. TPOCTBIM CO-
IJIallleHreM, pa3 He TpeOyeTcss HM TTPOM3HEeCeHMsI verba, cJIOBeCHBIX (DopMyIl, HU
MUCBbMEHHON (hOpMBI, Scripturar.

B 3TOM NpOTHBOMOCTABIEHNY BBITIAAAET KaTETOPUsI PEaTbHBIX JOTOBOPOB, KO-
TOpPbIE TAKKE MOTYT ObITh MPOTUBOITOCTABIEHB! (DOPMATLHBIM JOTOBOPAM U B 3TOM
CMBICJIE OKa3bIBAIOTCS B OMHOI OOIIIEil KAaTeroprK ¢ KOHCEHCYaTbHBIMU JIOrOBOpa-
mu. Ho ecim ncxomuth U3 causa obligandi (ocHOBaHMSI YCTaHOBJIEHUST 00s13aTe b~
CTBa), KOHCEHCYaJIbHbIe KOHTPAKTHI JOJDKHBI OBITH TIPOTMBOIIOCTABICHBI KakK hop-
MaJIbHBIM, TaK W peaibHbIM goroBopaM. Muctutynium FOctuHuaHa Tak UMEHHO 1
BBIIENISTIOT KOHCEHCYaIbHbIE KOHTPAKThl B OCOOYIO IPYIIIY JOrOBOPOB, MPH KOTO-
PO BOBHUKHOBEHME 00S13aTeJIbCTB HE TOJIBKO HE CBSI3bIBACTCS C BHITTOJTHEHUEM Ka-
KUX-TTM00 (hopMasTbHBIX aKTOB, HO He TPEATIoiaraeT qaxke 1 Tepenadun Bely (Kak
TO MEET MECTO TPY peasIbHbIX TOTOBOPAx), a OCHOBAHO HA 00HOM MOAbKO co2Aaule-
nuu (1. 3.22. 1.).

488. Ilean noroopa. OCHOBHasI X03siicmeerHas 11e)b J0TOBOPA KYTLTA-TIPO/Ia-
KM 3aKJTI0YaeTCsl B TOM, YTOOBI TIOJMYYUThb B XO3SMCTBO MOKYIATEN S Te WIM UHBIS
HYXHBIe 1151 Hero Belny. Hanbonee adhdekTuBHOE TIpaBoBOE CPENCTBO IS TOCTH-
SKEHUST TOM 1IeJIM COCTOMT B TOM, YTOOBI C/IeNIaTh MOKYTaTess COOCTBEHHUKOM He-
00XOIMMBIX Belleid. JIpeBHeiilee MpaBo Tak W MOAXOAWIO K 3aade: mancipatio



(11.196) GblIa OMHOBPEMEHHO 1 APEBHEMIIEN (POPMOI KyIUTM-TIPOIaKU (Ha HaINY-
HBbIE) U CITOCOOOM TTPUOOPETeHMS TipaBa cOOCTBEHHOCTH. Kitaccuueckoe pumcKoe
TIPaBO He CBA3BIBACT, OMHAKO, C IOTOBOPOM KYTUTM-TIPOIAKH HETIOCPEACTBEHHO Ta-
KOTO TTpaBoBOro pe3yyibrata. OHO pa3nessieT 00s13aTeIbCTBEHHBII MOMEHT (TIPUHS -
ThEe Ha cebs TIPOJABLIOM O00s13aTebCTBA IMPENOCTABUTh TOKYIATENl0 o0JianaHue
MpoAaBacMbIMKM BelllaMi) MU MOMEHT TOJyYeHUsT TIOKYyIaTeJeM TpaBa Ha BElllb.
DTOT MOCeAHUI pe3yIbTaT (TToydeHre MOKyIaTeJieM HEeIoCpeACTBEHHOTO TipaBa
Ha Belllb) OCHOBBIBAETCSI HA OCOOOM TUTYJIE, KaKUM sIBIsieTcs hakTrdeckast rmepe-
Jaya MpOJAHHOM BEIllM TMOKYMaTeJIio.

489. INpenmer Kymwm-nponaxku. /1pedmemom KyTTu-TIPOAAKU MOXET ObITh BCe,
YTO HE U3BSITO U3 000pOTa, M B TIEPBYIO OUepeb — TeJIeCHbIE BEIIH, CIIeIOBATENb-
HO, CYLLUECTBYIOIIME B HaType W 1O OOIIEMY MpaBUiTy MPUHAIIEXKAIIME ITPOIAaBILY.
OnHaKo HU TOT, HM JIPYroil MpU3HaK, T.e. HU CYLIECTBOBAHKE BElCH B HaType B
MOMEHT 3aKJTI0YeHMsT JOTOBOpa, HU TTPUHAIEKHOCTb MX B 3TOT MOMEHT MPOJIaB-
1y — He SBISIIOTCS 0e3yCIOBHO HeoOXOmMMBbIMM. OTMeueHHOe pasrpaHuveHUe
00513aTeJILCTBEHHO-TTPABOBOE U BEIIIHO-IPABOBOTO MOMEHTOB pacIIMpsuio cdepy
MPUMEHEHNS IOTOBOPA KYTLTU-TIPOAAXKH.

Tak, 0 pUMCKOMY TIpaBy He OBUIO TIPETSITCTBUIA K 3aKITIOUCHHIO TOTOBOPOB
KYTUIM-TIPOJAXM 4yorcux BELLEH, T.€. He TIpUHaIIeXalmx npoaasiy. «Rem alienam
distrahere quern posse nulla dubitatio est: nam emptio est et venditio: sed res emp-
tori auferri potest> (D. 18. 1. 28. Ulpianus).

ViblvaH B 3TOM OTpPBIBKE OMNpENeIEHHO TOBOPUT, YTO HE MOXET ObITh COMHE-
HMSI B BOBMOXHOCTH TIPOJATh YyKYIO Belllb; 3aKJIH04asi TAKOW IOTOBOP, MPOaBell
OepeT Ha ceOsl 00s13aTeTECTBO TTOTYIUTh BElllb OT €€ COOCTBEHHUKA U TTepeaaTh Mo-
Kymaremo. Kak 4rcTo o0sI3aTeIbcTBEHHBINM aKT, KyTUISI-TTPoIaXa M B 3TOM CITyJae
ToJTy4YaeT JeUCTBUTENIbHYIO cuity. KOHEUHO, MOXET CIIydUThCS, YTO TMPOAABIY HE
yAacTCsl MOJYYUTh Belllb OT COOCTBEHHMKA, M OH HE CMOXET Tiepeaarh ee MoKyIa-
TeJTI0, WM XOTSI (haKTMYECKU U TIepeaacT, HO He 00ecTieunT obanaHus efo. Yiib-
MMaH TI09TOMY ceifuac ke nobasisier: «sed res emptori auferri potest», T.e. Bellb
MOXET OBbITh OTOOpaHa OT ITOKyMatessl (Mpearoiaraercsi, ee COOCTBEHHUKOM); B
3TOM CJlyyae TpONaBIly MPUAETCS OTBeYaTh repes MOKyrarejaeM 3a MOHEeCEHHbI
MOC/IEMHKM YILEPO; a eCIIM MPOIABELL 3aBEIOMO, SCIieNns, PO YyXKYIO BEILb, IIPU-
YeM TIOKyIaTe 0 He ObUIO M3BECTHO, YTO BElllb He MPUHAICKUT TPOAABILY, B
5TOM YCMaTprBaaCh HeI0OPOCOBECTHOCTD TIPO/IaBIIa, M IMOKYIATe/Ib MOT MCKATh C
MpoIaBlia BO3MEIIEHMSI CBOETO MHTEpeca, laKe He OXWaasi OTOOpaHUs Bellld co0-
ctBeHHuKoM (D. 19. 1. 30. 1).

He vMeeT cuibl OrOBOp KYTUTU-TIPONAXKHM BEILW, YK€ MPUHAIIEXKAIIei TTOoKy-
aTeso, XoTs Ol OH Toro u He 3Han (D. 18. 1. 16).

TlocnenoBarenbHOE MPOBEACHUE 00S13aTEILCTBEHHOM MPUPOABI KYTIJIM-TTPOJa-
KW TIO3BOJISUIO YIOBJIETBOPUTh M JPYTYIO TOTPEOHOCTh XO3SMCTBEHHOM JXKU3HM.
HMMeHHO, ¢ pa3BUTHEM MEHOBOTO XO3SUCTBA HEPEJKO BCTpevyalach HamoOHOCTh
TponaTh, HaITpUMep, MPOMYKTHI CETLCKOTO XO3sMCTBA paHblIile, YeM OHM TOCTIeTTN
(fructumolivae pendentis vendere — D. 18. 1. 39). Takue noroBopsl 0 npogaxe Oy-
nyiero ypoxast obutu gorymieHs! (D. 18. 1. 8); B 3ToM ciydae roBopsIT o npodasice
rei futurae sivi speratae, T.e. gewu OGyoyueil i oxumaemoit. Takoro poma mpoaa-
>Ka CUMTAETCS] COBEPILIEHHOM TION OTJIarateJIbHbIM YCJIOBUEM, T.€. €€ TIPAaBOBBIE ITO-



CJIEZICTBUS TOJDKHBI BO3BHMKHYTh He HEMeIUIEHHO, T0 3aKITIOYeHWH JOTOBOpa, a
TOJIKO TIO BBISICHEHMH ypoXKasl.

Ot nponaxu Oyayllel W OXUIAEMOM BEll OTIMYAIOT MPOJaKy OITHUX IIaH-
COB Ha MoJydeHue Bely (emptio spei, MOKyIKa HaIeX b, HaTIPUMED, YJIOBa PHIOHI).
DTa MocIenHsIss pa3HOBUIAHOCTD TI0 CYIIECTBY KaK Obl BBIXOIWT 3a MPEIe/bl KYTUTH -
TIPOIKU U TIPUHAIJIEKHUT CKOpee K TaK Ha3bIBAeMbIM PHCKOBBIM WM aI€aTOPHBIM
norosopam (alea emitur — mokymaercst mwanc, Bo3MoxHocTs — D. 18. 4. 7).

B McTOYHMKAX HET MOCTAaTOUYHO YETKUX YKa3aHUW OTHOCUTEIBHO TMPAKTUKU
KYIUTM-TIPOIAXKH BEIlel, onpenesisieMbIX podogbimu TIpU3HAKaMU. BBITb MOXeT, 3T0O
OOBSICHSIETCST YITOMSIHYTBIM (T1. 485) MCTOPHMYECKUM pa3BUTHEM IOTOBOpPA KYILIM-
nponaxu. Ecim nepBoHayasbHO KYTUIS-TIpoJiaka coBeplaiach B popMe MaHILIMIA-
1M, T.€. HEMOCPEICTBEHHOM Tepenayr poaaBaeMoii Belli B COOCTBEHHOCTb MO-
KymaTteJisi, TO, KOHEUHO, HY>KHO ObLJIO TpeOOBAaTh, YTOOBI MPEIMeT KyTUTU-TIPOIaKU
ObLT MHIMBUIYATM3UPOBAH, TIPEICTABIIST COOOI certa species, onpeneyIeHHy0 NH-
JIUBUIYyalIbHYIO Belllb. ECM Mpomaxa HermocpeICTBeHHO MepeHOCUT Ha TTOKyIaTe-
JISI TIPaBO COOCTBEHHOCTH, TO HEJIb3sl TIPOJATh 36PHO MJIM Macjio «BooOILIE(, a TOJTb-
KO BbIZIEJIEHHOE, KOHKPETU3MPOBAaHHOE (MJTM C TIOMOIIBIO Taphl WM MTOCPENCTBOM
yKa3aHWi Ha TepPUTOPUATbHOE HAXOXKIEHKE MTPOJaBaeMoro ToBapa | T.I1.), Ofpe-
JeJIEHHOE KOJIMYECTBO 3epHa, Macja 1 T. I1.; HallpuMep, TAKOe-TO KOJIUYEeCTBO Mac-
Jla B IBYX OTpeNesIeHHBIX COCyAaX, TaKOe-TO KOJIMYECTBO 3epHa, Haxomsdlieecsl Ha
TAKOM-TO CKJIane, u T. r. Priusquam enim admetiatur vinum, prope quasi nondum
venit (D. 18. 6. 11), T. e. 10 Tex Top, MOKa He OTIMIN (U3 OBILETO KOJUYECTBA)
MpOJJaHHOE BMHO, OHO MOYTU Kak Okl He NpoaaHo. Haobopor, eciu nponaeTcsi, 10-
MyCTUM, BCE TO 3¢pHO, KaKoe HaXoauTcs in horreis (B mTaHHBIX amM0apax), KIHOYn OT
KOTOPBIX TiepelaHbl TMOKYIaTes 0, KYIUIs-TIpofaXka CUMTAeTCsl BIOJHE 3aBepIIIeH-
Hoii (C. 4. 48. 2).

O06s13aTeNbCTBO CIaTh M3BECTHOE KOJTMUYECTBO BEIleH, OMpene/IeHHbIX PONOBHIMU
NpyU3HaKaMu, 0e3 OKaiiileli KOHKpeTU3aluy TNpeaMeTa JOroBopa yCTaHaB/IMBa-
Jioch B PuMe ¢ moMoliipio cTUImy siuu. D1a 1oroBopHast (hoopMa, BUAMMO, YIORBJIe-
TBOpsITIa TTOTPEOHOCTH TIPAKTUYECKOM KU3HU, BCIICACTBHE YeTO MOXKHO OBLTO 00XO0-
TUTBCST €3 KYTUTM-TIPOIKHU BEIleld, OTpeeIeHHBIX POIOBBIMU TIPU3HAKAMMU.

JIoroBOp KYIUTU-TIPOIAaXA MOT MMETh CBOMM TPEIMETOM TakKXke res incorpo-
ralis, GecresleCHyIO Belllb, T.¢. TpaBo (HAaIpMMep, PaBo TPeOOBaHMSI, IIPABO OCY-
IIeCTBICHUS y3yhpyKTa U T. II.).

490. Ilena. Bropoii cyiilecTBeHHBIIA 2IeMEHT KyIUTU-TIPOIaXy — yena (pretium).
«JIoroBOp KYTUIM-TIPOIKN CUMTAETCS 3aKITIOUeHHBIM, — TOBOPMT ['aif, — Korma mo-
TOBOPHJIMCH O LIEHE, XOTA OBl 1IeHa 1 He ObUIa elle yruiayeHa» (3. 139).

IleHa mo/DKHA BBIpaXAThCS B ICHEXHOM cymMe (numerata pecunia); B 3TOM OT-
JINYUE KyIUIM-TIPOAAXKU OT MEHBI, MPU KOTOPOil 3KBUBAJICHTOM BEllLU, TepeaaBac-
MOl OIHOI CTOPOHOM, SIBJISIETCSI TaKXKe KaKasi-HUOyIb Belllb, JaBaeMasi, B CBOIO
ouepenb, apyroit croponoii (Tait. 3. 141).

Llena morkHa ObITh ornpeneneHHou, cerium (Taii. 3. 140). Bripouem, mexmy
PUMCKHUMH IOPUCTAMU CYITIECTBOBAIN OOJIBIITME PA3HOTIACHS TIO BOIIPOCY O TOM, JI0
KaKOM CTeTreH! JOJKHA HeTIPEMEHHO JOXOMUTD 3Ta ONpeeieHHOCTh. O0IIenpu3-
HaHO OBbLIO, YTO LIeHA HE MOXET OBbITh MOCTABJICHA B 3aBUCMMOCTh OT YCMOTPEHUSI
nokymnaresist: quanti velis (CKosbKO moxenaelniib), quanti aequum putaveris (CKOJIb-



KO Mpu3Haellb, crpaseqysbiM) U T.I1. (D. 18. 1. 35. 1). Ho onpenenuts uieny my-
TEM CChUIKM Ha 3aK/II0YeHMe TPEThero cBemyliero yuia (quanti Titius rem aesti-
maverit, BO CKOJIbKO OLIEHUT Belllb TULIMIT) IOPUCTHI IPOKYJIbSHCKOM LIKOJIBI IIPU-
3HaBayi gonyctTuMbIM (Tait. 3. 140).

IMpusHaBaIOCh BO3MOXHBIM OMPEAEIUTh LIEHY U TAKUMU CChLIKAMU, KaK Ha-
TIPUMED: «IIOKYTIal0 Bellb 3a Ty LIEHY, 32 KaKylo Thbl CaM €€ Mpruoope», 1 Aaxe «3a
Ty CyMMy, Kakasi UMeeTcsl B Kacce (in arca)»; YiblmaH oObsSICHSIET JOITyCTUMOCTD
TaKOTO OTpe/eSiIeHUs] 1IEHbl TEM, YTO B MOMOOHBIX CITyJasix UMEeTCsl He Heolpe/ie-
JIEHHOCTb I10 CcyIIecTBy (in rei veritate incertum), a HeusBecTHOCTb LIM(PHI B JaH-
HbIii MoMeHT (D. 18. 1. 7. 1).

491. MoMeHTbI HPHHYIUTEILHOIO PEryIHPOBAaHKA LieH. B ycioBMsSIX MEHOBOTO
X03511iCTBa PaOORJIAIEIBUYECKOr0 OOIIIECTBA 1IEHA CKIIA/IbIBAIach B 3aBUCMMOCTH OT
YCJIOBUIA PbIHKA, W B OTAEJBHBIX CITydasix MOIJIa OBbITh TO BbILIIE, TO HUXE HOpMaslb-
HOM CTOMMOCTH BEIIIH.

B ummneparopckuii nepuon, oaHaKo, Oblia cleaHa MOMbITKA TPUHYAUTETbHO-
TO perynmpoBaHus (MpY HEKOTOPBHIX OTHOIIEHMSIX) pa3Mepa IMOKYITHOM IIEHBI.
NmenHo, peckpuntom [uoksenviana 285 r. H.3. ObUIO TOMYIIEHO B U3BECTHBIX
Cllydasix pacTOpXKeHue KYIUIM-TIPOAAXKM BCJENCTBME TaK Ha3biBaeMoi laesio
enormis, 4Ype3MepHoi yOBITOYHOCTH JI0roBopa Jisl TIpoaBlia.

Rem maioris pretii si tu vel pater tuus minoris pretii distraxit, humanum
est, ut vel pretium te restituente emptoribus fundum venditum recipias
auctoritate intercedente iudicis, vel, si emptor elegerit, quod deest iusto
pretio recipies. Minus autem pretium esse videtur, si nec dimidia pars
veri pritii soluta sit (C. 4. 44. 2). - Ec/11 Tbl v TBOVI OTEL, TPOAANN 32
OecLeHOK Bellb, CTOSILLYIO LNOPOXE, TO YEI0BEYHO MNPU3HaTb, HTO
TbIMOXELLIb, TPV COAENCTBUN CYAEOHOM BACTH, NOJy4nTLObparT-
HOUMeHWe, nNpeaaHHoe T000/, C 0HOBPEMEHHbLIM BO3BPALLEHNEM 10~
KynareJso ynnaweHHoﬁ VM LIeHbI, NN Xe, eCJin rokynartesb npearno-
4YTEeT TaKoV BbiX0A, Thl MOXELLb AO0MOJYYNTb HEAOCTAKOLEE [0
CrpaBeaMBoON LieHbl. LieHa cunTaeTcs CAULLKOM HW3KOM, eciv oHa
HWXKE MOJIOBUHbLI AeVICTBUTE/IbHOV CTOUMOCTU.

DT1oT pecKkpunT JAMoKienaHa NCTOJIKOBBIBaeTCs pa3inyHo. Hekoroprie ycMa-
TPUBAIOT OCHOBAHME 3TOI HOPMBI B 00pHOE 3aKOHOAATEISI C BOBMOXKHBIM 0OMaHOM
CO CTOPOHBI MOKYMAaTessl, B KeJIaHUM JaTh CPEACTBO MOMOILM 3a0JTyKIaBIIEMYyCsT
nponasiy 1 np. bojee BeposITHBIM clieayeT IIPU3HATh TAKOS IOHMMAHUE PECKPUII-
Ta JInoKJeraHa, 4YTo M NPUHAMAETCd BO BHUMaHUE CTECHEHHOE MaTepUabHOE
TOJIOXKEHME TIPOJaBLIa BO BpeMsI Ipoaaku. B moJib3y 3Toro o0bsICHEHUS peCKPUII-
Ta TOBOPUT TO, YTO TOKYyTaTe b, 3aIlJIaTUBIIMIA 3a Belllb BIBOE IOPOXKE 10 CpaBHE-
HUIO C ee JeUCTBUTEIbHOM CTOMMOCTBIO, He MOT cchulaThesl Ha laesio enormis. O6-
MaHyTb MOXET IOKYIaTe/Ib, HO MOXET M IIpoAaBell; 3a0ayKIeHUEe TaKKe MOXET
OBITH M Ha CTOPOHE MPOIABLIa U Ha CTOPOHE ITOKYITAaTeIsT; TAKUM 00pa3oM, €Ci Obl
B 9TUX MOMEHTAX 3aKJII04aJI0Ch OCHOBAHME PECKPUINTA, OH JOLKEH ObUT IOCTABUTD
B OIMHAKOBOE ITOJIOXKEHME MpoaaBlia, IMPOIABIIErO Belllb IEIIeB/ie ITOJOBUHbBI €€



CTOMMOCTH, U TIOKYyIarteJisi, 3aIUIaTUBLLErO 3a Belllb OoJiee, YeM BIBOE, JOPOXe ee
CTOMMOCTH.

Peckpurit npeaycMaTprBaeT TOJIbKO CPEACTBO 3alUThI TTOTEPIIEBILIErO MPOaaB-
11a — OBITb MOXET, TIOTOMY, YTO CTECHEHHOE MaTepUaIbHOE IMOJIOKEHUE MOXET
MOOYIUTH K HEBBITOIHOM IIpoaaxke (YTOOBI IOJYIUTh CPOYHO TPEOYIOIIYIOCS CyM-
MY JEHET), HO He BbIHYXXIaeT K HEBBITOMHON MOKYIIKE; MaTepuaJbHbIe 3aTpyIHe-
HUSl Yallle 3acTaBJISIIOT MOKYITKY OTJIOXUTh. BMelarecTBoO MMIepaTopcKoro 3a-
KOHOZIATEJIbCTBA B «CBOOOIHOE COIVIAllleHWe» CTOPOH, B CAaMOM BaXXHOM €ro
MyHKTe — B OTHOIIEHUHU LIEHbI, UCXOIUT, TO-BUAMMOMY, U3 TeX XK€ MOTHBOB, Ka-
KM€ MPUBEJIM K MHCTUTYTY querela rmom numeratae pecuniae (1. 465): 3aKkoHOmaTeNb
3a00TUTCSl O COXpAHEHWH 3a IJIaTe/IbIIMKaMI HAJIOTOB MX UMYIIIECTBEHHON MOIII-
HOCTH.

IMokynarenb, He XenaBlIXi JOBOAUTD AEJI0 10 PACTOPKEHUM KYTLIU-TTPOAAXHU,
MOT JIOIUIaTUTh PA3HUILY IO HACTOSIILEN 1IEHbI Y TAKUM ITyTeM COXPaHUTh 3a COO0M
KYTUICHHYIO Belllb.

Tomy xe [uokienyaHy NpUHAUIEXUT MOMbITKA YCTAHOBUTDH OOILME ST BCel
MMIIEpMHK TaKChl Ha HEKOTOpble ToBaphl: edictum de pretiis rerum venalium 301 r.

492. Obszarensctso npoaasua. [Ipogaseln mpuHUMAET Ha cebsl MO TOrOBOpPY
KYTUTU-TIPONAKU 00513ameabcmeonpedocmasums gewypbnokynamento. Pumckue opuc-
ThI HE TOBOPSIT, YTO TTponaBel] 00s13aH NIePeHECT Ha TOKyTaTesIsl paBo COOCTBEH-
HOCTHM Ha Belllb; a YJIbIUaH aXe MOJOXUTEIbHO 3aMevaeT, YTo €M KTO MpoaaeT
3eMeJTbHBIN yJacToK, HeceHue necesse non habet fundum emptoris facere (T.e. Het
HEO0OXOIMMOCTHY MEPEHOCUTh ITPaBO COOCTBEHHOCTU Ha rnokymarens) (D. 18. 1. 25.
1). Knnaccnyeckuie 1opucThbl NIPEANIOUMTAIOT BBIPAXKAThCS TaK, UTO MPojaBell 00si3aH
npenocTtaBuTh habere licere (00ecIie4eHHYIO IIPaBOM BO3MOXHOCTH OOJIamaHUs —
D. 21. 2. 8; D. 19. 1. 30. 1 u ap.); BBecTM MOKyTaTessi in vacuam possessionem
(D. 41. 2. 33) 1 TakuM IyTeM MpPeIOCTaBUTb OECIPENsITCTBEHHOE, CBOOOIHOE,
MpoyHoe o0J1aaHue MPOJAHHOM Belllblo. Takoi vacua possessio MOKyraTeib He
TOJTy4aeT, eciu KaKoe-To APYroe JIMLO in possessione est mpoaanHoi Ber (D. 19.
1.21.1).

[TporuBonocTapsisl nepenady OeCHpernsTCTBEHHOTO M TPOYHOro o0JjagaHus
MPOAAHHON BEILbIO NIEPEHECEHUIO MpaBa COOCTBEHHOCTU, PUMCKUE IOPUCThI HE 3a-
OBIBAIOT BCE K€, YTO CIeln(UIeCKOll 0COOEHHOCTHIO JOrOBOpa KYILIU-IIPOIAXKHI
SIBJISIETCS, KaK ObI TO HU ObLJIO, HAMEPEHUE CTOPOH TepeaTh Belllb OKOHYATEIbHO,
TaK, YTOoObI OHA CTaJla BEllIbIO TOoKyMatesis. Eciu cTopoHbl He UMEIOT B BUIY Tepe-
XO[l BeIlIM B COOCTBEHHOCTbD ITOKYTIATEJIsI, TO MOXHO TOBOPUTH O HaiiMe Bellu, O Ka-
KOM-JIM0O JPYroM JOTOBOPE, HO TOJBKO HE O KyIUle-Tpomaxe, roBoput JlabeoHn
(D. 18. 1. 80. 3). Eme HarnsimHee paccyxaeHue YibnuaHa. [lepBast 00s13aHHOCTD
TMpojiaBlia, TOBOPUT 3TOT IOPUCT, Tem praestare, id est tradere — npemnocTaBUTh 1O~
KYIaTelo Belllb, T.€. COBEPIINUTD B €ro Mojb3y traditio. Jlajbiire ropucT pa3imdacT
nBa ciaydast. Eciu mpomaser; ObUT COOCTBEHHHMKOM BEIM, TO Ilepenadeii BEeI OH
Jej1acT COOCTBEHHUKOM U IoKynareJist; a Tak Kak Tpaavius Bey MpUBOIUT K I1€-
pPEHECEeHUIO TTpaBa COOCTBEHHOCTH TOJILKO B TOM CJIydae, ecjii Tiepenada coBepliie-
Ha UMEHHO C TaKUM HaMepeHUEM, TO, CJIeNIOBATEIbHO, YJIbIIUAaH UCXOIUT U3 TOTO
TMOJIOXKEHMUSI, YTO 1O JOTOBOPY KYIUIM-TIPOJa KU CTOPOHBI KOHEUHOM LIEIbIO UMEIOT
TepeHeceHne Ha MoKyIaTessl mpaBa coocTBeHHOCTU. [locie atoro YabnuaH octa-



HaBJIMBAeTCsS Ha IPYroM BO3MOXHOM CJlyyae, a UMEHHO €CJIM TpOjaBel] caM He
ObUT COOCTBEHHUKOM: €CTECTBEHHO, YTO OH HE ClieJlaeT Toraa COOCTBEHHUKOM U
MOKYTaTessl, a CJeN0oBaTeIbHO, BElllb MOXET ObITh BUHAMIIMPOBAaHA €€ COOCTBEH-
HUKOM, IporaBell OyleT Torma HECTM OTBETCTBEHHOCTb evictionis nomine, 3a
spukimio Ber (D. 19. 1. 11.2).

493. OTBETCTBEHHOCTH 32 JBUKIMIO BelM. Jeukuied Bemm (OT CIoBa evin-
cere — BbITpeOOBaTh, OTCYAMTH) HAa3bIBAETCS JIMIIIEHWE MOKYTATelIsl BIaAeHus Mo-
JIY4EHHOI OT TpofaBlia BEllblO, BCJACACTBUE OTCYXIEHUS ee KaKUM-TTMOO TPEeTbUM
JIULIOM Ha OCHOBAaHMM TpaBa, BO3HUKILIETO JO TepeAadyr Bellly MPOAaBLIOM TMOKY-
naremo. Bce sTM mpu3Hakuy: a) yrpara IOKymartejaeM (haKTUIeCKOTO BIageHMS
KYTUIEHHO BelIblo, 0) Mo CcyneObHOMY pelIeHUIO, B) COCTOSIBLIEMYCSI IO OCHOBA-
HMI0, BO3HUKILIEMY /IO Tepe/iauy Bellly OT MpoaBlia MOKYIaTelto, — SIBJISIFOTCS Cy-
LIECTBEHHBIMMU.

B durecrax paccka3biBaeTcsl Takoi Ka3dyc. HeKTo Kymui ydacToK 3eMJId B ITPO-
BUHIMU; YaCTh ITOKYITHOM LIEHbI OH YIUIaTWII, a OCTATbHYIO YacTh 3anepxant. [1po-
JaBell MPeIbsBUII UCK 00 YIIaTe OCTAIBHOM YacTH; K 3TOMY BPEMEHH IMOKYIIaTelb
yMep: ero HacJeIHUK NMPOTHB UCKa MPoaBLa cociaics Ha TO, YTO MO pacropsiKe-
HUIO TIpMHIIeTica (ex praecepto principali) KyruleHHast 3eMJIsl OTYaCTH OTUYKIeHa,
OTYacTU TpelHa3Ha4YeHa Ul pa3nayu B Harpaly BerepaHam (veteranis in praemia
adsignatas). Bo3HMK BOITpOC: MOXHO JI1 OTHOCUTh Ha cYeT mponasia futuros (ecim
MCXOIMTh M3 MOMEHTA NOroBopa) casus evictionis post contractam emptionem
(3BUKIIMIO B CUJTy OCHOBaHHSI, BO3HHUKIIIETO MOCJIE 3aKIFUYSHUS JOrOBOpa KYILIM).
FOpucr gaeT Ha 3TOT Borpoc oTprnarebHbIii oteer (D. 21. 2. 11. pr. Paulus).

Ecm otcyxneHue cocTosioch (IMpeTeHOyIOLMiA Ha Bellb emptorem in evic-
tione rei vicerit), HO MPaKTUYECKX BEIb OCTAJIACh 3a MOKYyIaTeIeM, TIOCACAHII He
TOJTyJaeT MCKa K npoaasiyy u3 ssukimu (D. 21. 2. 57 pr.).

He naetcst nokymnarteso MCK Ha OCHOBAHUM 3BUKIIWH, €CJIU JIILIEHUE BIaJCHUS
KYIUIGHHOM BEIIbIO CJIEMyeT MPUITICATh €ro COOCTBEHHOMY HepaleHUIO U 6e33a00T-
HOCTH; B YaCTHOCTH, €CJIM MOKYIAaTe/Ib He MOCTAaBUJI MPOAaBLia B U3BECTHOCTb O 3a-
SIBJIEHHOM TPETHUM JIULIOM TPETEH3UU M 3TUM JIMIIWI €ro BO3MOXHOCTH OTCTOSITh
npaBo nokymnartesst Ha BiageHue Beipio (C. 8. 44. (45) 1. 8. 9), nubo mioxo 3amm-
waica Ha cyge (bonam causam vitio suo... perdidit — D. 21. 2. 63. 2), 1160 noky-
naTeJib COIJIalllaeTCsl Ha pa3pelleHre CIIOPHOro Bonpoca TpeTeiickum cymoM (D. 21.
2.56. )utmn.

He siBnsiercst Takke 3BUKIIMEN TOT clydyail, Korna npoJaBel poaal U nepenat
MOKYyNaTe/Il0 He TPUHAIIEXKAIYI0 eMy Belllb, M MOKYMNaTeIi0 IPUILIOCh (4TOObI
VIIPOUYUTH CBOE TMOJIOKEHUE) YIUIATUTh COOCTBEHHUKY BEILM €€ LIeHY, MOKyrarTe/b
BCE K€ MOXET B 3TOM Cllyyae TepesIoKuTh Ha TpOJaBLia TMOHECEHHBINH pacxon
(D.21.2.29pr.; 19. 1. 13. 15).

s npyu3HaHWS SBUKLIMM HE SIBJISIETCS CYILIECTBEHHBIM, YTOObI BEIllb ObLIa OT-
CyXX[IeHa OT TMOKYTaresisi Ha OCHOBaHUM BUHAMKAUMOHHOTO ucka. Ecim mokyma-
TeJIb JIILIACTCS BIANCHUS BElblO, BCJIEACTBUE, HAIIPUMED, YIOBICTBOPEHUSI MCKA
3aJI0r0BOTO KpeauTOpa, OTBETCTBEHHOCTD MPO/IaBlia UMEET MECTO Ha OOLIMX OCHO-
BaHUSIX OTBETCTBEHHOCTH 3a 3BUKIIMIO, JIMIIb Obl MPAaBO, HA OCHOBAHUM KOTOPOTO
MPOU30IILIO OTOOpaHKe Y MOKYMaTesisi BEIIU, yXe CYIIECTBOBAJIO B MOMEHT Iepe-
Jayu npoaaHHoi Beuw (D. 21. 2. 34. 2). B Jlurectax Mbl HaXOIUM CJIEIyIOLIMIA Ka-



3yc. K nokymnarento npenbsiBieH UCK 00 y3ydpykre (Mpearionaraercsi, yCTaHOB-
JIEHHOM [I0 TIPOJ&Xu BelM). [aif perraeT BOIPOC B TOM CMBICTIE, YTO TOKYIaTes b
JOJDKEH MPUBJIEYb K ey NpojaBlia, Kak eciv Obl MCTell UCTpeOOBal YacTh KyIl-
JIEHHOI Belly, T.€. TPUPABHUBAET TOT ClIydail K yacTUUHOM sBukimu (D. 21. 2.
49). PaBHbIM 00pa3oM, UCTOYHMKM TIPU3HAIOT SBUKIIMIO B CIy4yae MPUCYKICHUS
MOKYyIIaTeIsl 10 MCKY O paszeiie obiieil coocTtBeHHOCTH (actio communi dividun-
do), HOKcalTbHOMY MCKY U TIp.

B apeBHeiiiiyto 3moxy puMCKOTO TpaBa, Korma KyIJIsi-Iipofaaka coBepliaiach
MOCPEICTBOM MaHUMIIALIMU, B CJIydae NPEIbsBICHUSI TPETbUM JIMIIOM MCKa K I10-
KyTaTelo, HamnpaBJIeHHOTO Ha OTOOpaHWe OT Hero Bely (B OCOOEHHOCTH, MCKa
BUHIVKAIIMOHHOT'0), Ha IIPOJaBIia BO3/araiach 00s3aHHOCTh ITOMOYb ITOKYIIATETIO
B OTpaXeHMM 3TOro HamameHus (auctoritatem defugere). Eciu mpomaBerr He oka-
3bIBaJl 3TOTO CONEHCTBUSI, I, XOTSI U OKa3biBaJl, HO O€3pe3yJIbTaTHO, U MOKYIIa-
TeJTb JINIIAJICA KYIJIEHHOM BelIy, OH MOT B3bICKAaTh C MaHIIMIIAHTA JBOMHYIO CyM-
MY YKa3aHHOI B MAaHIIMTIALIMOHHOM (hopMyJIe LIeHbI, B KauecTBe ITpada; IIst 3Toit
LeJI CITyXIIa actio auctoritatis.

IMosmHee, Koraa mpomaxka cTajia CoBepIlaThcst 6e3 MaHIUIAIMK, BOLILIO B TTPaK-
TUKY, TIPY 3aKITIOYCHUY TOTOBOpA KYIUIM-TIPOIaXU OoJjiee WM MeHee IIEHHBIX Be-
1eii, coBepIlaTh AOTIOTHUTENLHYIO CTUITYJISILIUIO U, TIOCPEACTBOM 3TOM OTIOHU-
TEJbHOM CHEJKW, BbITOBAPMBATL OT IPOJABLIA HA Cydaid 3BUKLUMU JBOWHYIO
nokyrHyro ueny (duplae stipulatio) (D. 21. 2.16. 1; 21. 1). ITogoGHoro pona cTury-
JISILIAY OBUTM HACTOJIBKO PACIIPOCTPAHEHBI, YTO MX CTaIM CBS3BIBATH C CAMUM TTOHSI-
THEM KYTUTU-TIPOIAKH, M €CJIM TIPOJIABEll OTKA3bIBAICS 3aKITIOUYNTD TAKYIO CTUITYJISI-
1110, IPU3HAIN BO3MOXHBIM MPEAbSIBACHUE UCKA HEMTOCPENCTBEHHO eX empto, u3
Kyruii. Bo3aMOXXHOCTB TaKOTO MCKa OOBSICHSIETCS B JlMrectax CleayroinmmM oopa3om:
€a enim, quae sunt moris et consuetudinis, in bonae fidei iudiciis debent venire (10,
YTO BOILIO B HPABbl 1 OOBIKHOBEHMSI, IOJDKHO OBITh IMPUHSTO K PACCMOTPEHUIO B
npoliecce, ocTpoeHHOM Ha bona fides, no6pocosectroctn) (D. 21. 1. 31. 20).

TakuM 06pa3oM, pa3BUTHE TpaBa B 3TOM 0OJACTH 3aBEPIIMIOCH TPU3HAHUEM
3a MOKyTaTe/ieM IpaBa Ha OCHOBAaHUU CaMOT'0 JOTOBOPa KYTUTU-TIPOJaKH, He3aBU-
CUMO OT COBEpIIIeHUs] CTUMYJISILMYU, B CTydyae BUKIIMU BelllM MCKATh C MPoJaBLa
BO3MELIEHNS YOBITKOB B IOPSIIKe perpecca (oOparHoro TpeboBaHus). Sive tota res
evincatur, sive pars, habet regressum emptor in venditorem, T.e. 9BUHUMPYETCS JI
BCSI BEIllb MJTA YacTh ee, TOKyIaTeslb uMeeT perpecc K mpomasity (D. 21. 2. 1. pr.).

OTBETCTBEHHOCTh TPOJABIIA 32 9BUKIIMIO BEIIM OTMAZAeT, €CM TOKYIaTelio
TIPY 3aKJTIOYEHUH TOTOBOPA KYTUIM-TTPOIa KK ObLIIO M3BECTHO, YTO TPEThEMY JIUILY
MPUHAIIEKUT Ha TTOKYaeMylo Belllb ITpaBO, Ha OCHOBAHUY KOTOPOTO OHO MOXET
ee aBuHLMpopath (C. 8. 44. 27). [JomycKalvch TaKxXe CIielMalibHbIe COIIalleH st
MEXITy TIPOIABIIOM U TTOKYTIAaTeNIeM O CJIOKEHUU TIePBBIM C ce0s OTBETCTBEHHOCTH
3a 3BUKLMIO (pacta de non praestanda evictione), I ObI CO CTOPOHBI ITPOAABLIA
He GbUIO TIipy 3ToM goryuieHo dolus; apyrumu ci0BaMu, OTBETCTBEHHOCTD C IIPO-
JIaBIIa HE CHUMAETCsI, eClT eMy ObLJIO M3BECTHO, YTO €My He MPUHAIUIEKUT MpaBa
COOCTBEHHOCTY Ha MPOJaBacMyI0 UM Belllb, @ OH 3TO OOCTOSITEIILCTBO OT ITOKYTIa-
TeJIsl CKPBbUT ¥ TAKUM OOMaHHBIM ITyTeM JTOOMJICSI COTJIacHsl TTOKYTIaTe sl Ha CIIoXkKe-
HUe ¢ ceOst OTBeTCTBeHHOCTH 3a aBuKLmio (D. 21. 2. 69 pr. 5; D. 19. 1.6.9).



Ecimm mpomaseln otdykpan Belllb, HA KOTOPYIO He MMeJN TIpaBa, HO 3BUKIIUS
MPOM30IIlIa HE B TO BPeMsi, KOIIa Belllb HAXOMWJIACh BO BJIAACHWUM TMOKYIATessl,
MPUOOPEBILETO OT HETO 3TY Belllb, a MOCJIe TOr0, KaK Bellb MPOIIUIa Yepe3 HECKOJIb-
KO PYK, TaK 4TO BeIllb OTCY:KIEHA OT OHOTO U3 MOCNIESAYIONIMX e¢ MprodpeTaTeiei,
TO MCKW Ha OCHOBAaHWH 3BUKIINU JTOJDKHBI TIPSABSIBIISTECS TTOC/IEN0OBATENTHHO Kaxk-
JbIM TIOKyTIaTeJIeM K CBOEMy IPOMaBIly, MOKa He JOWAYT A0 HEMOCPEACTBEHHOTO
BMHOBHMKA OTYYXIEHUS He MpHHaLIexaieii emy et (D. 21. 2. 61).

Codepoicanue peTeH3UM TIOKYTIATeNsI K MPOAABILY MO TOBOIY MMEBIIE MECTO
SBUKLWU TIPOJAHHOM BEIIM OMPEENsIeTCs €€ PErpecCHbIM XapaKTepoM: MOKYIIa-
TeJIb MepeKIIaIpIBacT Ha TIPOJIABIIA BeCh TOT YIIepO, KaKoW OH TIOTepIesl B pe3yib-
Tate 3BUKLIMU. VICK MTOKymaTesss He CBOIMTCS K TIPOCTOMY MCTPEOOBAHUIO TIOKYII-
HOI 1IeHbl (KOTOpas ocTaBalach Obl Yy TpoAaBlia MOC/IE 3BUKLIMM Belu 0e3
JIOCTATOYHOTO OCHOBaHMSI); TIPY OTPENeSICHUM CoiepKaHUsI TpeOOBaHUsI TIOKyTIa-
TeJIsl ICXOIIT M3 TOTO UMYIIECTBEHHOTO MHTepeca, KaKo TPeCTaBIIsIeT TSl TIOKY-
naTesisi COXpaHeHUe Bellu: evicta re ex empto actio non ad pretium dumtaxat recip-
iendum, sed ad id quod interest competit (B ciydae SBUKIMM BEIIM MCK JAETCS
MOKYTIATeJIF0 He TOJIBKO Ha BO3BpAllCHWE TOKYITHOM LIEHBI, HO Ha BO3MEILEHUE
Bcero uHTepeca) (D. 21. 2. 70).

Ecmn uMena MecTo 3BUKIIMS He TIOJTHAsI, a YaCTUYHAs, TO U BO3MEILIICHUE VH-
Tepeca ITOKyIaTe sl JaeTcsl B cooTBeTCTBYIONIeM pasMepe (D. 21. 2. 1).

494. OTBETCTBEHHOCTH NPOIABLA 32 HEJIOCTATKY NMPOIAHHO# Berm. TakM 00-
pas3oM, npozasel] 00s13aH MPENOCTaBUTh MOKYMATe0 CBOOOIHOE U CIIOKOITHOE 00-
JIaJlaHKe BEILBIO (IaTh vacuam possessionem) 1 o6ecreYnThb MOKYIIATEN s OT SBUK-
1MW TIPOJAHHOM BEIM CO CTOPOHBI TPETHUX JIMII, a €CIM 3BUKIIUU TTPOM3OMIET —
BO3MECTUTh MOKYTATENIO YIIepo.

DTUM He MCYepITbIBAeTCS OTBETCTBEHHOCTH IMPOJIABLIA: OH 00si3aH TMPeIocTa-
BUTD Belllb B HAIJIEXKAILIEM COCTOSTHMM M TT0 KaueCTBY: €CIM Belllb TiepeiaHa B Ta-
KOM BHJIE, YTO WM €€ HEBO3MOXKHO MCIOIb30BaTh 110 Ha3HAYEHUIO WU OHA obec-
LIEHeHa BCJICACTBME MMEIOIIMXCS B HEW HEIOCTaTKOB, B 3TOM HeJb3s BUACTh
WICTIOJTHEHYE TPOIABILIOM MTPUHATOM Ha cels TI0 JOTOBOPY O0SI3aHHOCTH.

OmeemcmeaeHHOCMbNPOOasYa3aHadAelcaleeka4ecmaoTIpoOIaHHON Belln pa3-
BMBaJIaCh TMOCTENIEHHO, TPUYEM Hapsiay ¢ TpaBWJIaMH, PerJaMeHTUPOBABILIMMU
5TOT BOIPOC B OTHOIIEHUM OOIIETPAXIAHCKUX JOTOBOPOB KYILTU-TIPONAXKW, B
PUMCKOM TIpaBe CIIOKMJIIACh ellie ocobas cucTeMa HOPM, OTIPEIEIISIBIIINX OTBETCT-
BEHHOCTD TPOJaBIIa 3a MMOPOKM Y HENOCTaTKW PaboB M CKOTA, MPOAABABIIMXCS Ha
PBIHKaX.

Livepon B cBoeM mpomsseneHnn «De officiis» (III, 16), mporuBonocTasisis
npaBo XII tabmiir npaBy cBoero BpeMeHH, roBoput: «Cum ex XII tabulis satis esset
ea praestari, quae essent lingua nuncupata, quae qui infitiatus esset dupli poenam
subiret». Dra (ppasa ozHayaer, uto o 3akoHam XII tabnui gocrarouHo ObLIO Mpe-
JIOCTaBUTh BElllb C TAKUMU KauecTBAMU, KaKue ObLIM TIPSIMO OOEIIaHbl; HEBBIMOJ-
HeHYe TaHHOTO OGeIaHKsI BJIEKIIO 3a cO0O0i IITpadHYyI0 OTBETCTBEHHOCTD TPOIaB-
11a B IBOMHOM pa3Mepe; ecliv e Belllb MMesa obelllaHHbIe TTPH TTPoIake CBOMCTRA,
MPOJABeLl CUUTAJICS WMCTIOJHUBIIMM CBOIO 00SI3aHHOCTb. DTOT MPUHIIUI OTBETCT-
BEHHOCTHU JIMIIIb 3a TO YTO OBbLJIO MPSIMO OOEIIaHO, B CYLIIHOCTH, XapaKTepu3yeT 11~
BWJILHOE PMMCKOE TPaBO B TeUeHHE psiia TOCIEIYIOMMX CTONeTHil. Pacimperue



OTBETCTBEHHOCTH TIPOJIABIIA 33 HEIOCTATKY BEIIM TIPOU3OIILIO B MPAKTUKE KypY/ib-
HBIX 3[IWJIOB, PETYJIMPOBABIIIMX TOPTOBITIO HA PHIHKAX M 6a3apax, ¥ JMIIb B KITaCCH-
YeCKyl0 310Xy 13 OCHOBHOU 00JacTW MpPUMEHEHUs 3IUKTa KYPYJbHBIX 3IUJIOB
(ToproBiisi Ha peIHKaX M 0a3apax) paclIMpeHHasl OTBETCTBEHHOCTb ObLia pacpoCT-
paHeHa M Ha OOIIerpaXXIaHCKUe JOTOBOPBI TPOIaKH.

ITo tMBMIILHOMY TIpaBY MpOIABEI] OTBEYACT 32 CBOW 3asIBJICHUS] M OOCIIaHMs,
dicta et promissa. Dt 1Ba MOHSTKs pasrpaHUuKBaioTCs B ucrounnkax (D. 21. 1. 19.
2) Tak: dictum — mpocToe 3asiBJieHK e, KOraa MMeeTcsl ToJIbKo nudus sermo, npocToit
pasroBop (HO MMEBIINIA cephe3HOE 3HAYCHIE); Promissum — mpsiMoe oOelnaHue,
odopmsiBIIeecs: UHOTAA B hopMe CTUMYISIMU. Ho OTBETCTBEHHOCTh TpoAaBlia
MMeJia MECTO TOJIBKO TIpM YCJIOBUM, €CJIM 3asiBJIeHHUs M OOClaHus Jealuch ut
praestentur, non ut iactentur (D. 21. 1. 19. 3), T.e. Hy:KHO pa3rpaHUINBATh CEPhE3-
HBIe 3asIBJICHUSI, JieJlaeMble C IIeJTbI0 YCTAHOBICHUST OTBETCTBEHHOCTH, W TPOCTOE
pacxBaMBaHUE TOBApa, C KOTOPbIM HeJIb3s1 CBS3BIBATH MPUHSITHE TIPOIABIIOM Ha ce-
0s1 OTBETCTBEHHOCTH (WJTH, TIO BhIpaxkeHUI0 DIOPEHTUHA, TO, YTO TOBOPUTCST COM-
mendandi causa, B LIeJISIX TTPOCTOI peKOMeHaaLuuy rpoaasaemMoii sewn) (D. 48. 1.
43, pr.).

Taxkum 06pa3oM, 1Mo [IMBIJILHOMY TIPaBy MPOIaBel] HeCeT OTBETCTBEHHOCTD Te-
pea MoKymnarejeM, eCJM OH MpsSMO oOellall, YTO Belllb UMEET TaKUEe-TO TOJIOXKHU-
TeJIbHbIE Ka4ecTBa, a MX He 0Ka3aJioCh, WM YTO Belllb HE CTpanaeT TaKUMHU-TO He-
JIOCTaTKaM¥, a OHW UMeIOTcs B Beli. Harpumep, TpomaBelr 3aBepril TTOKYIIaTesst
B YeCTHOCTH TIpoJiaBaeMoro paba, a OH OKa3aIcs BOPOM, 3aBEPHJI, UTO pab — MC-
KyCHbIﬁ MacTep, a B B,CﬁCTBl/ITCJ'[bHOCTl/I OH TaKMMHU Ka4yeCTBaAaMU HE OTJIMYACTCH:
MpojIaBel] OTBeYaeT Tepel MOoKynarejaeM, Tak Kak oH quod adseveravit, non praes-
tat (He mpemocrtanisieT obertanHoro) (D. 21. 1. 17. 20). Ho npu petieHrn BoIpo-
€a 0 TOM, CAepXKaJl I TIPOaBel] CBOM OOeIaH I, HY>KHO TTOIXOANTD C MacIITaboM,
COOTBETCTBYIOLIMM KM3HU. [aif maeT Takylo WUTIOCTPALMIO 3TOrO Te3MCca: eCiIu
npofaser; o0eIal, YTo MpoAaBaeMblii pad — TPYIOIIOOMBBINA, TO HENb3s TPeOO-
BaTh, YTOOBI OH PabOTAI THU W HOYM, VI €CJTA MPOIABEL] 3aBEPUJT, UTO pad OTIIN-
YaeTcsl Cephe3HOCTHIO, TO HENb3s1 TPeOOBATh Cepbe3HOCTH quasi a philosopho (kak
or dunocoda) (D. 21. 1. 18).

Hapsiny ¢ aTum, mpozasel] OTBEYAET U B TeX C/Iydasix, KOrJa B €ro AeMCTBUSX
MOXHO ycMotpeThb dolus, T.e. HAMEPEHHOE COKDPBITHE, YMOTYaHIE 00 M3BECTHBIX
TPONABILy M HE M3BECTHBIX ITOKYMATENO HEIOCTaTKaX, C LIeJblo COBITh HETOIHYIO
BeIllb; HAITpMMEp 3Hasl, YTO TpoaaBaeMblil pab cTpamaeT onpeneaeHHO 00Ie3HbIO,
MpOoIaBell CKPBIBAET 3TO 00CTOSTENLCTBO OT mokynarens (D. 21. 1. 14. 9).

BripoueM, HOopMy 00 OTBETCTBEHHOCTH MpoJaBlia 3a yMOJTYaHUE O HeloCTaTKax
MpoaaBaeMoii BEIIM, TTOCKOJIbKY pedb UIET O LIMBUIBHOM TIpaBe, HYXKHO MOHUMATh
HECKOJIBKO OTPaHMIUTENTbHO. [Ie/10 B TOM, YTO pUMCKOE TIPaBO ObLIIO IPOHUKHYTO
WHAWBUIYATUCTUYECKUM TIPUHIIMIIOM, B CHJTy KOTOPOTO OAIMH M3 KOHTPAareHTOB B
JIOrOBOpE He 00s13aH ObLT 3a00TUTHCSI O TOM, YTOOBI HE TOCTpagaid MHTEPECHI APy~
roro KoHrtpareHta. [10aToMy OTBETCTBEHHOCTb 32 yMol4aHue (reticentiae poena,
1o BbIpaxkeHUIo LlutiepoHa) oOyCcIOBIMBAETCS TEM, YTO HEIOCTATKU TTPOIaBacMoit
BEIllM HEM3BECTHHI M He JOJDKHBI OBITh M3BECTHBI TIOKYIATENIO, a MPOJaBel] THUM
TMOJIb3YETCSI U CTApaeTCsl CKJIOHUThD MOKYIIATEN s K IOrOBOpy. PUMCKUE 10pUCTHI 1a-
0T HaM TaKyl Ka3yUCTHKY: MOKYIaTelb CJCMOM, a MpoaaBel] HUYero He TOBOPUT



o nemocrarkax (D. 18. 1. 11.pr.); npomasell He COOBLIAET, YTO PSIIOM C MPOJIABAE-
MBIM YJaCTKOM TaKOI COCEJI, YTO eCI OBl ITOKyIaTeslb 00 3TOM 3Hajl, OH He Ky-
1 ObI UMEHMST: TIPOIaBell OTBeYaeT 3a HeIOCTaTK! IpomaHHoi Bemm (D. 18. 1.
35. 8); HaoOOpPOT, ecM TIponaeTcs CJICTo pad, TTOKYIaTe b JOJDKEH 3TO BUIETh, U
€C/IA OH BCe-TakKW paba ITOKYyTIaeT, eMy He JaeTcsl ucka K nponasiy (D. 21. 1. 14.
10; D. 18. 1.43. 1).

B Takux rpaHuiiax ycTaHOBWJIaCh B pUMCKOM TpaBe OTBETCTBEHHOCTh MPOIaB-
11a TI0 OOIIETPaKIaHCKUM JOrOBOpaM MpofaxXu. TOproBblii 000pOT STMMH HOpMa-
MU He YIOBJICTBOPIIICS. 2KMBBIE TOPrOBbIe OTHOIIICHMS TPeOOBAIN CO3MaHMSI OOJIb-
el YBEPEHHOCTH Y YYACTHUKOB 3TOTO 000pPOTa B TOM, UTO 3aKJTIOYaEMBIC CHCITKUA
He TasT B cebe HUKAKMX OMACHOCTEl, YTO U3 HUX HE BO3ZHUKHET YOBITKOB, KOTO-
PBIX He Ha KOro OyleT MepeIOXKUTb.

B Pume ocoGeHHO 0oJiblioe 3HaYeHe MM CACJIKU MPOAaXKU, COBEpIIacMble
Ha pbhIHKAX, TaK Kak 3JIeCh MpodaBaJIUCh Haubojee LeHHBIE IJIsT paOoRaae/Ibyec-
KOTO XO3SIIICTBA TOBAphI: pabbl M CKOT. DTU CHEIKMA HAXOOWINCH MO HAOIIONeHN-
€M OCOOBIX JOJDKHOCTHBIX JIMII, MMEHOBABIIVIXCS Kypy/JIbHBIMU 3milaMy. B dact-
HOCTH, B KOMIICTCHIIMIO KYyPYJbHBIX 3IWIOB BXOMOWIO PAcCMOTPEHUE CIIOPOB,
BO3HMKABIIIMX HA TTOYBE PHIHOYHBIX CIEIOK.

B 37Ol TpakTHKe KypYJIBHBIX 3IUAJIOB IO PACCMOTPEHUIO CIIOPOB M3 CHEIOK
PBIHOYHOI TIPOIAXK BBIPAOOTATIUCH CTICIIMAIbHBIE TIPABUJIa, BOILICALINE B SAUKTHI,
M3IaBaBIIeCs] KypPYJbHBIMUA SOWIaMU. DTH TIpaBWIa YCTAHOBWJIM OTBETCTBEH-
HOCTB IIPOJIABIIA 33 CKPBIThIE HEAOCTATKU BEIIM, T.€. TaK1e, KOTOphIe He OpocaioT-
¢S B TUIa3a, TaK YTO OOHAPYKUTh WX HEJTb3s JaXKe TP BHUMATEIbHOM OCMOTpE TO-
Bapa.

OTHocsIMecs croaa MOCTAHOBJICHMS 3IMKTa Kypy/IbHBIX SIWIOB JIOILIN 10 HAC
B CIICOyIOIIEM BHIIE;

1. Qui mancipia vendunt certiores faciant emptores, quid morbi vitiive
cuique sit, quis fugitivus errove sit noxave solutus non sit: eademque
omnia, cum ea mancipia venibunt, palam recte pronuntianto, quodsi
mancipium adversus ea venisset, sive adversus quod dictum promis-
sumve fuerit cum veniret, fuisset, quod eius praestari oportere dicetur:
emptori omnibusque ad quos ea res pertinet iudicium dabimus, ut id
mancipium redhibeatur (D. 21. 1. 1. 1). - 1. KT0 npozaet res mancipi
[paboB, ckOT], AO/KEH CTABUTb NMOKYrnaTeser B UBBECTHOCTb, Ka-
Ko 60J1e3HBIO MV KaKVM MTOPOKOM CTpadaeT Kaxzaas npogasaemasi
Bellb, HE ABJISETCS Jin pab 6ersibiM uiv 6poasirov nnv noanexatrumm
HOKCaJslbHOiomeemcmeeHHOCMU , KOTOPOViELLE HENOHEC,; BCEATO
npoAaBLbl OKHbI 0ObSIB/ISAT OTKPOBEHHO U MPAaBUJIbHO NPy rnpoaa-
XXe aTux res mancipi: ecsiv kakasi-Hubyb res mancipi npoaaHa Boripe-
K1 3TOMY MY BOMIPEKU TOMY, 4TO Obi/10 yka3aHo v 006eLLaHO rpu rpo-
Jaxe, T0, no 3asiBfeH COOTBETCTBYIOLLEH MPETEeH3UN, Mbl AaANM
roKynaresio Y BCeM, KOro aTo KacaeTcsl, NCK, Harnpas/eHHbIV Ha TO,
4TOObIKYr/IEHHAasI BELLib Obl/la BO3BpaLLeHanpoaaBLy.

O HOKCanbHOM OTBETCTBEHHOCTM CM. Nn. 581.
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2. Aediles aiunt: «Qui iumenta vendunt, palam recte dicunto, quid in
quoque eorum morbi vitiique sit, .., si quid ita factum non erit... morbi...
vitiive causa inemptis faciendis in sex mensibus, vel quo minoris cum
venirent fuerint, in anno iudicium dabimus...» (D. 21. 1. 38. pr.). - 2. B
30UNLCKOM 3AMKTE cka3aHo: «KTo npoaaeT BbIOYHbIV CKOT, JOJIKEH
OTKPOBEHHO M MPaBuiIbHO 3asiB/siTb 0 OOJIE3HSIX U MOPOKaXx, Kaknmmm
CTPanaeTKaXxaoen3npoaaBaeMbiX)XUBOTHbIX... ECJINITOroHe by-
JEeT caenaHo, — TO Mbl AaANM Ha 3TOM OCHOBaHWM WCK Wn Harnpas-
JIEHHbIV HA PACTopXeHne forosopa [6ykBasibHO 4TObObI caenatb
CKOTHEKYN/IEHHbIM ] BrIpeAenaxLiecTuMecCsILEB, UINXKENCKITOMOo-
BOAYTOrr0, 4TONPOAAaBaBLUNVICSICKOT CToUI4eLleBsie [HOpMasibHON
CTOMMOCTU]; 3TOT NocneaHwii NCK OyaeT AaBaTbCs B rPpeaenaxo-
JNYHOroCpoKa».

W3 311X parMeHTOB 3AUIBLCKOrO 3AMKTa BUIHO, YTO B OOpbOE MPOTUB ITpoja-
KU Belllel, UMEIOLIMX HEeIOCTaTKK, KOTOPBIX MOKYIaTeb HE MOT 3aMETUTb NIPY 3a-
KJIIOYEHUU JIOTOBOpa, ObUTM BBEIEHHI IBa MCKA: OMWH ObUT HAIlpaBJieH Ha TO, YTO-
Obl «chenaTh Belllb HEKYIUIEHHOI», WIM BEPHYTb CTOPOHBI B TO TMOJIOXEHUE, B
KaKOM OHM HaXOIWINCh TNPU 3aKIIIOYeHNH JoroBopa (3ro — actio redhibitoria),
JPYTOii UCK ObLT HAMpaBieH Ha yMEHbIIEHUE MOKYITHOW 1IeHbI (OTCIo/Ia ero Ha3Ba-
Hue: actio quanti minoris).

CJioBa 9MKTa, HAaIOMUHAIOIIME TPOAABILY O HEOOXOAMMOCTH TIPEAYyIPeXaaTh
TMOKYTaTeNsl O HEeAOCTaTKaX, MMEIOLIMXCS B MPOJABAEMOM BEIllM, MOTYT BbI3BaTh
TPETONIOKEHUE, YTO B KAayecTBE HEOOXOOMMOTO YCIOBUS LISl TPEIbSIBICHUS
SIWIBCKUX MCKOB OBUIO 3HAHME MPONAaBIa O HEAOCTaTKaX, MMEIOIIMXCS B Mpoaa-
BaeMoW Bellu. B 1eliCTBUTEIbHOCTH, TAKOTO TpeOOBAaHUSI HE CTABUIIOCH: MPOJIABELl
OTBeYasl MO SAWIHCKUM MCKaM Jaxe B TOM cJlydae, €ClIM OH caM He 3Hal O Cyllie-
CTBOBaHUM HEIOCTATKOB Bely. YibnuaH (D. 21.1.1, 2), MOSCHUB, YTO LIEIBIO U3-
TaHUST SMUIBLCKOTO 3IUKTa ObUTO OOPOThCSI ¢ 0OMaHAMU CO CTOPOHBI TTPONABIIOB U
TOMOYb TTOKYIATENISIM, B JAIbHENIIEM W3JI0KEHUM TOBOPUT: HYXXHO 3HATh, YTO
TpoAAaBell IOJDKEH OTBeuaTh, aKe eC/Id OH caM He 3HaN O TeX (dakTax, 3a KOTopble
SIWJILCKUIN 3MKT BO3JIaraeT Ha MpoIaBIIOB OTBETCTBEHHOCTb. YJIbITUaH 100aBIsieT
3aTeM, YTO 3TO — BITOJIHE CIIPABEUIMBO: IMPOIABEI] MOT BCE ITU CBEICHUST UMETh: C
JIPYroil CTOPOHBI, TIOKYIATEJI0 OT TOr0 He Jierdye, MpoaaeT Jiu eMy MpojaBell Belllb
C HemocTaTKamu ignorantia an calliditate (B BUILy COOCTBEHHOIO HEBEACHUS WA
0OMaHHBIM 00pa3oM).

ByKBasIbHBII TEKCT BIMKTA OXBAThIBAJI TOJBKO Mancipia, iumenta, T.e. BELIH,
0COOEHHO YacTo MpoJaBaBIIMecs Ha phIHKax (CKOT U paObl). BrociaenctBuu mpa-
BUJIa 3IWIBCKOTO AMKTa 00 OTBETCTBEHHOCTH TMPOJAABLIA 32 HEAOCTATKU TMPOAAH-
HOI Bellly ObUTY TIPMMEHEHBI U K CIIydasiM TIPOIaKy APYTUX BEILEH.

W3 otnenbHbIX MecT IurectT MOXHO ObUIO OBl 3aKJIIOYWThH, YTO 3TO PACHPOCT-
paHeHUe NECTBUST SAMIBCKOIO 3IUKTa ObLIO MPOBEIEHO HE TOJIBKO KO BPEMEHU
Vmbrmana (hoc edictum pertinere non tantum mancipiorum verum ceterarum
quoque rerum, T.e. 3TOT AUKT OTHOCUTCS K MIPOIaXe He TOJIBKO res mancipi, Ho u
npounx Beieit) (D. 21. 1. 36), HO gaxke ObUIO M3BeCTHO JIabeoHy, XUBIIEMY MPU
Asrycre: Labeo scribit edictum aedilium curulium de venditionibus rerum esse tarn



earum, quae soli sint (r.e. HemBIKMMOCTEit) quam earum quae mobiles aut se
moventes (T.e. ABIXXMMBIX HEOYILEBICHHbIX U onyiuesieHHbx) (D. 21. 1. 1. pr.).
OnHako, 006a 3TU OTPbIBKA BHYILAIOT MOA03PEHNMS B UX MOUIMHHOCTU; YIIOMUHA-
HIE O IPYIMX BElax, KpOMe res mancipi, BUIMMO, SBJISIETCS TBOPYECTBOM COCTA-
Buteneii Jlurect. Bo Besikom ciydae, B nipaBe FOcTrHMaHa M3I0XKEHHBIE TTpaBUIa
PaCIIPOCTPAHSIMCh Ha TIPONAXKy BCSIKOW BEIITH.

ITocne aThx 06IIMX 3aMeYaHii 06 IMUITLCKUX MCKaX Hy>KHO OCTAaHOBHUTBLCS Ha
KaXKIOM M3 HUX B OTIEIBHOCTH.

OnyH 13 3TUX MCKOB Ha3biBaeTcd actio redhibitoria: 3To0 — MCK, UMEIOIIMIA 1ie-
JIBIO pacTOpKEHUE CACIKA MEXIy MPOJaBIOM U TOKyIarejaeM. YIIbIIMaH AaeT clie-
ayromrylo cceliky Ha FOmmana: «lulianus ait iudicium redhibitoriae actionis
utrumque, id est venditorem et emptorem, quodammodo in integrum restituere
debere»; 310 3HAuMT, 1O croBaM KOmmana, mpomecc 1o actio redhibitoria qomkeH
Kak ObI BOCCTAHOBUTH 00€ CTOPOHBI, 1 IPOAaBIIa M ITOKYIIATeNs, B IpexHee (ObIB-
11ee 10 3aKJIoYeHus1 foropopa) nojoxenue (D. 21. 1. 23. 7).

N3 aroii ob1eit xapakreprctuku actio redhibitoria cnemyer, yTo Belib cuuTa-
eTCsl KaK ObI HeKYTUIEHHOM M BO3BpaIIIaeTCsl MPOMaBILy, a poaaBell 00s13aH BO3Bpa-
TUTb MOKYTIATENIO MTOTyYeHHYIO ¢ Hero 1ieHy. Belllb Bo3Bpalaercsi o BCeMH TMpu-
HAIJICKHOCTSIMM K Hei; TIpM B3TOM TOKYIaTeJlb O00si3aH BEPHYTh TaKXe
MOJTyYeHHBIE OT BEIlM TUTOABI, TOXOIbl M BCSIKKME BOOOILE MPUPAIIEHUS] U BHITOIBI
(si quid post venditionem natum adquisitum fuerit — D. 21. 1. 1. 1), a Takxe Bce
TO, YTO JOJZKHO OBbI TMOCTYIUThH K TIOKYIIATETIO TIPY HaIeKallleil ¢ ero CTOPOHBI,
3a60TIIMBOCTH, HO IO ero culpa, mo ero HeGpexxHocTH He moctyrmio (D. 21. 1. 23.
9). Hapsimy ¢ 2TMM, MOKyIaTe/Ib OTBEYaeT 3a MpoUCIIe/IIee (3a BpeMsl HAXOXKICHUST
y HEro BElIM) YXYALICHWE W BCSKOE BOOOIIE YMEHBIIEHUE LIEHHOCTH BEIIM, €CIIA
TOJIBKO TaKOM Pe3yJIbTaT MOMYYWICS 10 BUHE ITOKYIMaTessl, JIMO00 KOro-HUOyIb 13
ero nfomaiiHux (familia), 1m6o ynpasnsiowero (procurator) (D. 21. 1. 25 pr. 1).
CioBOM, Belllb JOJKHA ObITh BO3BpallleHA B TAKOM COCTOSIHMM, B KAKOM OHa OblIa
ObI, eci OBl KYIUTA-TIPOOaXK BOBCe He ObUTO (perinde ac si neque emptio neque
venditio intercessit) (D. 21. 1. 60). TToka npuunTaroLieecs: Npoaasiyy (poaaHHasT
Belllb, TPUHAIIEKHOCTH K HEl, TUIOIBI U Tp.) HE MPEIOCTaBICHO MOKYyMaTeeM, OH
He MOXeT NpeTeHI0BaTh Ha BO3BpallicHUEe eMy MpomaBLoM lieHbl (ordine fecerunt
aediles, ut ante vendtiori emptor ea omnia quae supra scripta sunt praestet, sic
deinde pretium consequatur) (D. 21. 1. 25. 10).

C npyroii CTOpOHBI, €C/Iv TTOKYyTaTe/ib TPOU3BEIT 3aTparhl B LEJSIX COXPaHEHUsI
BeIIM Ha OTPEAeNICHHOM XO3MCTBEHHOI BBICOTE WJIA TMPOCTO YIYUIII Belllb, OH B
M3BECTHBIX CITyJasix MMeeT, B CBOIO Ouepe/lb, MPaBoO TpeOOBATh OT MpoIaBlia BO3Me-
1IeHUs 3aTpat. B kakoii Mepe 1 Npu Kakux yCJIOBUSIX MOMy4aeT MOKyTaTeib BO3Me-
LIEHUE 3aTpaT, MPOU3BENEHHBIX Ha KYIUIEHHYIO U 3aTeM BO3BpallaeMylO TMPOAABILY
Belllb, PelIaeTCcsl B KAKIOM OTACIBHOM CITydae IO KOHKPETHBIM OOCTOSITE/TLCTBAM.

W3 oTaembHBIX Ka3ycoB, BCTPEYAIOIIMXCST B MOIICMIINX 0 HAC OTPhIBKAX COYM-
HeHuit puMcKux topuctoB (Harpumep D. 21.1. 29. 3. 30.1 u ap.), MOXHO BbIBECTU
Takue npaBwia. Tekyllre pacxonpl Mo COAEPXKaHUIO BElllM MIYT B 3a4YeT C mojyyae-
MO OT BellM TOJIb30ii; HalIpUMep, TTOCKOJIbKY MPU BO3BPALLICHUH KYTUIEHHOTO XU -
BOTHOTO TIOKYTIaTe/Ib He TUIATUT MPOIABILy 3a TOJIb30BaHKWE KMBOTHBIM B TCUCHME
BpPEMEHU OT TTOJTy4YeH sl BEIIM JI0 € BO3BPALICHMSI, PACXOIbl HA TPOKOPMJIIEHUE K1~



BOTHOTO IIOKYIIATe IO He BO3MeIIaloTcs. JIpyrie HeoOXonrMble M3IEPKKH (T.€. IPo-
WU3BEICHHBIC TS COXpaHEHs BEIllM, HaIIpuMep, Ha JiedeHe 3a00JIeBIlero paba u
CITaceHUe €T0 XKM3HU) TTOIeXaT Bo3MeIleHnIo. Bo3meraoTest o ob1ieMy IpaBuTy
U TIOJIE3HBIE, T.€. XO3SIMCTBEHHO 1IeJIECO00pa3HbIe, XOTS 1M He 0e3yCIOBHO HEOOX0-
IAMBbIE, M3IEPXKKI; BO BCIKOM CIIydae BO3MEIIAIOTCsI 3aTPaThl, KOTOPHIE CAENAT ObI
M caM TpofaBell, 3aTpaThl, CAeIaHHbIE B COOTBETCTBUM C XKeJaHUSIMU MpojaaBLa (ex
voluntate venditoris — D. 21. 1. 27). W3nepXKu, He BhI3bIBABIIMECS HU HEOOXOIM-
MOCTbIO, HU XO3SIUCTBEHHOU 11eJIeCO00Pa3HOCTHIO, TaK Ha3bIBa€MbIe IPOU3BOJIb-
HbIe, BO3MEIIEHHUIO He mopjiexar. [1JIs1 oCyllecTBIeHISI IIpaBa Ha BO3MEIEHNE IIPO-
M3BEICHHBIX 3aTpaT 3a IOKyIaTeJdeM IIPUM3HABaJIOCh ius retentionis, T.e. IpaBO
3amepKaTh BO3BPAIlEHUE BEIM IO TeX TOp, ITOKa ITPomaBel] He BO3MECTHT ITOKYyIIa-
TeJo npyumTaoieiics emy cymmar (D. 21. 1. 29. 3. 58. pr.).

IIpomaBelr 00si3aH BepHYTh B 3TOM CiIydyae IOKYIATEIIO ITOKYITHYIO 1IeHy U
OOBIYHBIE TIPOLIEHTHI € 3Tl cymMmbl (D. 21. 1. 29. 2).

Takum obpaszom, actio redhibitoria HanpaBieHa Ha BOCCTAaHOBJIEHHE TOTO I10-
JIOKEHMSI, KaKoe ObUTO OBI, ec/i OBl KyIUIM-TIPOAakKi TaHHOM BeIl He ObUTO. DTO
obmiee 3HaueHue actio redhibitoria mpuBOIUT, MEXITY ITIPOYMM, K TOMY, YTO 3a Bpe-
MsI HaxXOXJIEHMs y TOKYyIaTessl Bellu, TMOJIeXalleil Bo3BpallleHUIO MPOoJaBIly Ha
ocHoBaHuM actio redhibitoria, puck ciy4yaitHoli rudem Bl HeceT mpoaasell (Bo-
MPEeKK O0IIeMy IPABWIY, YTO PUCK CIIyJaiiHOM IMOEIN BEIM JISXKUT Ha ITOKyIaTe-
ne, cM. 1. 495). CiaenoBarenbHO, TIPU CIydaltHON TMOEIM IMPOJAHHOW BEIM IIPO-
JIaBlly TPUIIJIOCH ObI 1O actio redhibitoria BepHYTh MOKYITHYIO 1IEHY, CaMOMY He
MoJydast Belld oOpaTHO (Y pUMJIIH B TaKUX CIIydasiX TOBOPWJIM, YTO ITPOHAHHBIIA
pab Bo3BparaeTcss MepTBBIM: mortuus redhibetur, YTo paBHOCHIBHO, KOHEYHO, TO-
My, 4TO HUYETO He BO3BpAIIIaeTCs).

Actio redhibitoria MOXHO ObLTIO MPEIBSIBUTH TOJIBKO B TpenesiaxX IeCcTUMecI -
HOTO CpOKa, KOTOPbI MCYMCIISUICS ¢ MOMEHTa mponaxku utiliter, T.e. TO BpeMsi, B
MPOIO/DKEHNE KOTOPOI'O MCKa HeJIb3sl ObLIO IPEAbSIBUTH IO YBAKUTEIbLHBIM ITPH-
YHaM, He 3aCUUTHIBAJIOCH B TOT IIECTUMECSYHBIN CPOK.

Ecmz 110 3TOMY MCKY YIOBIIETBOPEHUST TOOPOBOJIEHO HE ITOCTYIIAN0, B3BICKIBA-
JINCH CIIeayeMble CyMMBI B TBoiiHOM pasmepe (D. 21. 1. 45).

B Tex ciyyasix, Koraa mpojaHHasl Belllb CTpaaaeT TAKUMU HeloCTaTKaMH, KO-
TOpBIE HE JIE/IAl0T HEBO3MOXKHBIM €€ MCIIOJIb30BaHUe, HO TOJIBKO B M3BECTHOMN Me-
pe CHIDKAIOT ee MPUTOAHOCTD IS TOM IIeJIv, IS KOTOPOM OHA IpHOOpeTasach,
SIUIBCKUAN SMUKT NaBal TIOKYTIATENIO IPYToi UCK — actio quanti minoris. C 1momo-
IO 3TOTO MCKAa MOXXHO ObLIO JOOUTHCSI CHYDKEHUSI TIOKYITHOM 1IEHbI TIPOITOPLIMO-
HaJIbHO TOMY, HACKOJIBKO CHU3WJIACh, BCIICACTBHE OKA3aBILIErOCs B BElIUM HEIO-
cTaTKa, €€ TPUTOAHOCTh M IIEHHOCTb. DTUM HMCKOM MOT BOCITOJIB30BAThCS
TIOKyTIaTeNlb U B TeX CIIyJasiX, KOIa B €ro pacropssKeHUM ObUT M 0oJiee CHUTBHBIN
1o mnocienacTBusM uck — actio redhibitoria. Ilokymatens Mor mpocutb, BMECTO
actio redhibitoria, 6osiee caboe cpeacTBo — actio quanti minoris, B 4aCTHOCTU, B
TeX CIydasiX, KOrga OH IIPOITyCKall IIECTUMECSYHBIA CPOK Ha IIPedbsBIICHUC TIep-
BOT'O MCKa: JIEJIO B TOM, UTO actio quanti minoris MOXHO OBUIO TTOyYWTh B TEUCHUE
TOAUYHOIO CpPOKa (MCUMCIISIEMOTrO TakK XXe, KaK 1 npu actio redhibitoria).

C TeyeHrEM BpeMeHU TTPUHIIUITEI OTBETCTBEHHOCTH MPOaBIia IO MUILCKOMY
SIMKTY OKas3aJii BJIMSHUE U HA OTBETCTBEHHOCTb MO LIMBWJIBHOMY MCKY actio



empti; Tak, ObUIO MPU3HAHO, YTO IIpOIaBel] MOXET OTBeuaTh 1 110 actio empti (ex
empto tenetur), HE3aBUCUMO OT TOTO, 3HAJI JIU OH CaM O MOpOKax MpoaBaeMoil Be-
M WK HET; B TTOCTEIHEM CITyJae JIMIIh YMEHBIIIaeTCsl CaMblii pa3Mep OTBETCTBEH-
HOCTM TIPOJIaBIIa, KOTOpasi CBOIMTCS TOTAAa K COOTBETCTBYIOIIEMY CHIZKEHMIO TIO-
KYITHOM LIEHBI.

B Jlurecrax conep:KUTCs CIICAYIOIIMIA OTPhIBOK M3 COUMHEHMST YIIbIIMAaHA, CChl-
JIAIOILETOCS Ha JPYroro Kiaccuyeckoro topucra — KOnuaHa. DToT mociaeaHuit, mo
C/IoBaM YJIbIMaHa, B OTHOIIEHWM TOTO, YTO TIPHCYKAaeTcs o actio empti, TPoBoO-
JIUT pa3Iuyre MeXIy TIPONaBLIOM, TIPONABIIMM Belllb, CTPANAIONIYI0 HEMOCTaTKaMU,
CO3HATEeJIbHO M MPOMABILIMM TI0 HeBeAeHWI0. Ec/ HemocTaTky MpoiaHHOM Belly He
ObLTM M3BECTHBI TIPOJIABILY, TO IO MCKY TIOKYMaTessl (actio empti) mpomasell 10KeH
VIUTATATh JIUIIb Ty CYMMY, Ha KOTOPYIO TOKYTIaTeNlb 3aIUlaTii Obl NEIeBye, eciu
ObI 3HaJT O HEIIOCTaTKaxX BEIlW; €M Ke TIPOfaBell 3HaT O HeJ0CTaTKaX MPOTaHHOMN
BEILIM, OH HECET OTBETCTBEHHOCThb 3a BECh YIIEPO, MOHECEHHBIM MOKyMarejaeM OT
JIOTOBOpA; HaINpUMep, ecM M3-3a KYIJICHHOTO Ha MOMIOpPKY 31aHus OpeBHa, OKa-
3aBILETOCS THWJIBIM, PYXHET 3MaHue, WIM eCM MPoJaHHOe GONbHOE KMBOTHOE 3a-
Pa3UT CTano TMOKYMaTeNs, TPOAaBIly TPUACTCS YIUIATUTh CTOMMOCTD 31aHus B TIep-
BOM TIpMMepe, TOJHYI0 CYyMMy WHTepeca TOKYIaTesisi B TOJy4eHUM 3I0pOBOTO,
TOIHOTO ISl TIOJIb30BAHUS JKUBOTHOTO, CTOMMOCTD JIEUEHUST CBOETO CKOTA U T.J. —
Bo Bropom nipumepe. (D. 19. 1. 13 pr.).

HecMoTpst Ha oTMeueHHBIe TIPU3HAKM COMMKEHUS IIMBUIIBHBIX M SMUITBCKUX
HCKOB (B TOM CMBIC/IE, YTO C TIOMOIIBIO IIMBIJIBHOM actio empti MOXHO OBLIO OCy-
IIIECTBUTD CONEPXKAaHUE SIUILCKOIO MCKa), BCE XKe Pa3sinunie 3TUX UCKOB COXPaHSI-
JIO TIPAaKTUYECKOE 3HAYeHHWE: HEe OJMHAKOBBI ObLIM CPOKM, B TEUCHUE KOTOPBIX
MOYHO OBLIO TPEmbSIBUTh MCK; OBLIO pa3nyhe B pa3Mepax OTBETCTBEHHOCTH (TI0
actio empti — Bo3MellleHUe yiepoa ImoKymaress, 1o actio redhibitoria — pacrop-
JKEHUE JOroBopa C BBITEKAIOLIMMM OTCIOAa TIOCIEACTBUSIMM, MO actio quanti
minoris — yMeHbIIIeH!E TTOKYITHOI IIeHEI).

495. OdsizanHoCTb NOKYNATENs. /10Kynamens 0053aH yIIaTUTD TIOKYITHYIO 11e-
Hy. [TnaTexx moKymareiaeM IIeHbI, eClIM JOTOBOPOM CTOPOH He TpeaycMaTpUBaIach
OTCpOYKA WM PAcCPOUKa TuIaTexa, sIBJsICS HEOOXOMMMBIM YCIIOBUEM LTS TIPUO0-
peTeHHtsI TIOKyIaTe/ieM TpaBa COOCTBEHHOCTH Ha mpogaHHyo Bems (D. 18. 1. 19).

496. Periculum est emptoris. Ecii 110 3aK1104€HUM 10rOBOpa KYIUIM-TTPONAXU
TPOIaHHAas BElllb MOTUOHET IO CAYYaHHOMU NTpUJKrHe, T.e. 63 BUHBI B TOM KaK Ipo-
JIaBlIa, TaK U TIOKYTIaTeNsA, TO HEOIaronpysITHbIE TIOCTENCTBUSI 3TOTO (haKTa JIoxkKar-
cs1 Ha TIOKyTaTesisd. DTO 3HAYMT, YTO TOKYIaTe/Ib 00513aH TUIATUTh MTOKYITHYIO LIEHY
(a eciu yxke yruiaTuil ee, He MMeeT TpaBa TpeOOBaTh €e BO3BPAILEHUS), HECMOTPSI
Ha TO, 4TO TIpOIaBell BCENCTBUE CIYJalfHOW MPUYMHBI He MOXET WCTIOMHUTH Jie-
Kalei Ha HeM 00sI3aHHOCTH TIPENOCTaBACHNUS BEI. DTO BIpaXkaroT apopru3mMom:
periculum est emptoris — pUCK CIyJaltHOU rMOeM MpOoJaHHOM BEIIM JIEXKUT Ha I10-
Kynatesie (eciv, KOHEYHO, B IOTOBOPE CTOPOHBI HE TMPEIyCMOTPEIM MHOTO TOJIO-
KEHMS).

Cum autem emptio et venditio contracta sit... periculum rei venditae sta-
tim ad emptorem pertinet, tametsi adhuc ea res emptori tradita non sit,
itaque si homo mortuus sit vel aliqua parte corporis laesus fuerit, aut



aedes totae aut aliqua ex parte incendio consumptae fuerint... emptoris
damnum est, cui necesse est, licet rem non fuerit nactus, pretium sol-
vere quidquid enim sine dolo et culpa venditoris accidit, in eo venditor
securusest (J. 3. 23. 3). - Kak T0/16K0 3ak/mo4eHa Kynisi-rnpoaaxa, puck
rnbennnpoaaHHOMBELLUMNIEPEXOANTHANOKYNATe s, XOTs0bIKATO-
MYy BpPEMEHU BELLb MHE Obliia pakTuyecku nepegaHanokynaresmo. Ta-
KM 06pa3oM, ecsiv NPodaHHbIVi pab yMpeT v noTeprnnT Kakoe-Hu-
Oy.ab NoBPEXAEHNE, NI CropUTNPOAAHHbIVAOM, BECb WJINBYACTH, -
yLep6 OT 3TOro JIOXKUTCS Ha NoKyrnaTesis, KOTOPOMY HEOOX0AVMO
nnatuTb MOKYIMHYIO LIEHY, XOTsI OH Y HE MOJTy4MJ1 KYIJIEHHOV BELLM.
lMpogaBeLl He HeceT OTBETCTBEHHOCTM 3a TO, YTO CJIYYUTCS MOMU -
MO ero ymbicna niv He6pPexXHoCTu (T.e. 6E3 ero BUHbI).

DTOT MPUHIUT BhIPAKEH MPSMO M B MCTOUHUKAX KJIACCUMYECKO 3moxu (Ha-
npumep, B D. 18. 6. 8. pr.) u siBnsieTcst XapaKTepHbIM [UTsl PUMCKOTO TpaBa.

TIpaBuio «periculum est emptoris» pe3KO PacXOmUTCS ¢ OOIIMM TTPUHLIMITIOM
PUMCKOro mpaBa — «casum sentit dominus» (t.e. mocyiencTBHA CIy4aiiHOCTEN, Ka-
KK€ MOI'YT TOCTUTHYTh Belllb, TTPUXOAUTCSI OIIYILATh COOCTBEHHUKY 3TOl Beiun). C
TOUYKM 3PEHUS 3TOTO OOIIIETo MpaBUJia, eClU Belllb, 10 3aKII0YEHUH JOTOBOpa KyTl-
JIM-TIPOJIAXXW, HO ellle 0 Tepeqayu TOKYMATesio MorubaeT Wi TOBPEXIAeTCs,
PYICK IOJDKEH ObUT ObI HECTh MPOJABEIl, TaK KaK NP 3TUX OOCTOSATETLCTBAX MMEH-
HO OH sIBJIsIeTCs COOCTBEHHUKOM TponaHHoiM Bel. TonbKo mocite (hakThdecKoi
nepenayu BelM (traditio) mpaBo COOCTBEHHOCTH MEPEXOAUT (MPU HATUUUM JPYTUX
HEOOXOIMMBIX YCJIOBMIA) K TOKYIATEN0, U CIeA0BATEbHO, C TOUKM 3pEHUs Tpa-
BUWJIA «Casum sentit dominus», TOJIBLKO TOTIA, €CTECTBEHHO, MOXHO OBLTIO ObI BO3-
JIOXKUTh Ha MOKYIATesl pUCK CIyJaliHOM TmOeau Wiu Imopyu Beliu. B peiicTBu-
TEJILHOCTH e TIOKYIAaTeslb HECET 3TOT PUCK HE3aBUCUMO OT TOTO, CTA JIU OH YXe
COOCTBEHHUKOM KYTIJIEGHHOM BEIlM WU €llIe HeT.

Bbuto nputoxkeHo HeMaslo YCWIINN ST TOTO, YTOOBI OOBSICHUTD 3TO UCKITIOUH-
TeJibHOE MpaBuio. HekoTopbie aBTOpbl BUAST 00bSICHEHME IMpaBuiia periculum est
emptoris B TOM, 4YTO MepBOHAYaIbHOI (opmoii npoiaku Oblia mancipatio, cpasy
TIEPEHOCUBIIIAsT TPAaBO COOCTBEHHOCTH HA TIOKYIIATEJNsl, TaK YTO eMy NPUXOIUIIOCH
HECTHU PMCK U TI0 00IIIeMy TIpaBMITy casum sentit dominus; Korna B rabHeIIeM 3a-
KJIIOYeHHUE 00s13aTeIbCTBEHHOTO JOTOBOpa KYIUIM-TIPOAAXKM M Tiepexofa IpaBa
COOCTBEHHOCTH K TIOKYTIATENIO Pa3beIMHUINCh, YCTAHOBUBIIIEECS MOJIOXEHUE CO-
XpaHWJIOCh B CWJTy U3BECTHOTO KOHCEpBAaTH3Ma PUMCKOTO TpaBa (M3 HOBEWIINX aB-
TOPOB CTOPOHHMKOM, 3TOT0 OOBsICHEHUSI siBjisieTcss Monier, Manuel elementaire de
droit romain, 1944, 11, Ne 116). BomblinM pacnpoCTpaHEHMEM U NPU3HAHHUEM
TOJIb3YETCSl APYroe OObSCHEHME, TAKKe WUCXOMsIIee M3 MCTOPUUYECKUX KOpPHEW
KYTUTM-TIpOAaXU (ero TpUACPXUBAeTCs, Harpumep, (paHIy3cKO POMaHHUCT
Girard). 1o Toro, Kak 3TOT JOTOBOP TOMy4YM/I IMPU3HAHUE B KA4eCTBE KOHCEHCY-
aJIbHOTO, TOM LIeJH, VIl KOTOPO# B KJIACCUYECKOM PUMCKOM IIPaBe CIIY:KUT emp-
tio-venditio, AOCTUTaIM C TMOMOIIBIO ABYX OTAEIbHBIX CTUITYJISILUIA. «O0elaeiib
Ji1 1aTh MHe pada Cruxa?» — CIpalliMBajl MOKyIaTes b MPoAaBla U Moydal yTBep-
IUTEBHBIN OTBeT. «Obemaeiib M yratuTh MHe 1007 — chpammBan npoaasell
MOKYTAaTes sl U TaKXKe TOoydal Ha CBOM BOIMPOC YTBEPAWUTEIbHBIN OTBET. Tak BO3-



HUKaIM JBa CTUITYJISILIMOHHBIX 00s13aTesibcTBa. KOHEUHO, XO3SMCTBEHHO 3TU IBE
CTUIYJISILIUU SIBJISUTUCH B3aMMHO OOYCJIOBJIGHHBIMU, HO, B BUIY (DOPMAIBHOTO U
abCTPaKTHOTO XapakKTepa CTUITYJISIIUU, 00€ 3TU CTUITYJISLMUA IOPUINYECKU ObUTH
COBEPIIIEHHO CAMOCTOSITEJIbHBI, a TIOTOMY KaX[asi UMeJia CBOIO CyIb0y, He CBSI3aH-
HYIO ¢ cyap0oit apyroit ctumysiiu. Otciona U MojIydauoch, YTO OOCTOSITEbCTBA
MOIJIM CJIOKMTBCS TaK, YTO CTUIMYJISILIMS, COBEPIIEHHAs TOKYyIaTeieM O Tiepeaade
€My MPOIAaHHON BEllM, OKa3bIBAIACH HEUCTIOJIHUMOI, TIPUTOM Oe3 BCSKOW B TOM
BUHBI MPOJIABLIA, T.€. CJIIYYaifHO, BCJIEACTBUE YEro MpoaaBell OCBOOOXKIAICS OT UC-
TIOJTHEHUSI CBOETO 00s13aTesbCTRa,

Mexy TeM, apyrasi, BCTpeYHasi CTUIYJISILUSI COXPaHsUIa CUITY: TIOCKOJIbKY 3TO
00513aTeJIbCTBO MMEJIO aOCTPAKTHBIN XapakTep, He ObUIO CBSI3aHO C OCHOBaHUEM,
IO KOTOPOMY 00513aTeJIbCTBO YCTAaHOBJIEHO, 06s3aBIuiics yruiatuts 100 mo-mpex-
HeMy ObUT 00513aH TIJIaTUTh, XOTS €r0 MpaBo TpeOoBaHUs (ITO TIEPBOM CTUITYJISIIIAN)
otnayio. C 3TUM TOJIOXKEHHUEM MPAKTHUKA TaK CBBIKJIACh, YTO T€ XK€ CaMble TOCIIeI-
CTBUSI CTy4alfHOU TMOEMM MPOJAAHHOM BElllM TPONOIKAIM TPUMEHSThCS U TOTIa,
KOIJIa KOCBEHHBIN MOPSIIOK 0OPMIICHUS KYIUTU-TIPOAAXU IBYMS CTUIYJISILIUSIMU
repecTtayl ObITh HEOOXOMWMBIM, TaK KaK ITOJMYJWI TPpU3HAHWE KOHCEHCYaTbHBIN
KOHTpPakKT emptio-venditio.

B cooTBeTCTBUM C MepexooM Ha MOKYIAaTeNIsi ¢ MOMEHTa 3aKJTI0YEeHUsI J0TOBO-
pa HeceHMsI pUcKa CIY4aHHOH r1bey Wi NMopyd NMPOAAHHOM Bellu, K HeMy Io-
CTYMAlOT U BCSKOTO pofia Cy4yaiiHble MpUpallieHus, YAydIeHus U T.11., TIoCIeno-
BaBILIKE MO 3aKJII0YEHUU TOTOBOPA.

Id, quod post emptionem fundo accessit per alluvionem vel perit, ad
emptoris commodum incom modumgque pertinet: nam et si totus ager
post emptionem flumine occupatus esset, periculum esset emptoris: sic
igitur et commodum eius esse debet (D. 17. 6. 7. pr.). - YBesqmveHne v
YMeHbLlleHne y4acTka BCcJieCTBre eCTeCTBEeHHOI O B/INSIHNS BOAbI
[HambIBa] OTHOCUTCS K BbIFrOAE U/ HEBbLIrOLAE rOKYNaTesisi; ecv Obl
BECb y4aCTOK MOC/E KYan-rnpoaaxu 0kasasics 3aHsITbIM PEKOM, 3TO
Ob1s10 Gbl PUCKOM MOKYNaTesisi; CIe0BaTesIbHO, M CJTyHariHble Bbiro-
Abl AOJI>KHbI TAKXXe NMOCTYTNNTb B €ro roJib3y.

497. B3anMocBs13b 00513aTeTbCTB MPOIAaBLA U MOKyMaTessl. TakuM oOpa3oM, 13
noroBopaemptio-venditio BOSHUKaIN 06a 83aumMHbIX0053amenbcmea: TIpONaBe1] ObLT
00s13aH TMPEIOCTaBUThH TIOKYTIATENTIO MPOIAHHBIN TIPEAMET, TapaHTUPOBaTh Oecrpe-
nsaTcTBeHHoe habere licere, oTBevaTh 3a BUKILIMIO M HEIOCTAaTKM BELLU, a TTOKyMa-
TeJIb ObUT 00sI3aH YIUIaTUTh yCaoBIeHHYIo 1eHy. IlpomaBily maBanack actio venditi
IUISL TOTO, YTOOBI TOOUTHCS TIPUHYAUTETIBHBIM TTOPSITKOM MCTIOIHEHMST 00s13aTeIIbCT-
Ba CO CTOPOHBI TMOKYTaTess (€Cy OH JOOPOBOJIBHO HE MCIIOJHSUI 00s13aTeNIbCTBA),
M 06paTHO, MOKYyMATe/lb MOMyJat actio empti st ynoBIeTBOPEHUs] CBOUX TPETEH-
3uii K rpomasiy. Oba 3TM McKa ObUIM U3 KaTeropuu actiones bonae fidei (1. 62),
TIpY KOTOPBIX He ObLIO KyJibTa OYKBBI IOTOBOPA, a IPUHUMAIaCh BO BHUMAaHUE TO/I-
JIMHHAsI BOJIST CTOPOH.

O0s13aTesIbCTRa, JIeXallue Ha MPoJAaBle M IMOKyIaTesie, Mo CBOeMY 3HAUYEHUIO
OJIMHAKOBO CYILIECTBEHHBII M, TIPUTOM, BHYTPEHHE CBSI3aHbI: MPOAABEL] MOTOMY



MPUHUMAET Ha cebs1 00S13aTeIbCTBO M3JIOXKEHHOTO BBIIIE COMEPKAHUS, YTO M3 TO-
IO K€ JIOroBopa JO/DKHO BO3HUKHYTh BCTPEYHOE, IO CMBICIY JOTOBOpa SKBUBa-
JIECHTHOE, 00$13aTeJIbCTBO ITOKYyMaTesis, U O0OpaTHO, MOKYIATelb O0s3yeTcsl yILla-
TUTh ITIOKYITHYIO IIEHy IIOTOMY, YTO TIpOIaBell OOSI3yeTcsl IIPEHOCTaBUTh €My
TpoaaBaeMbIil MPeAMeT. B aToM cMbIcie KyIuisi-Iipofaxka siBisieTcs TAMMIHON CU-
nananazmamu4eckol  cnenkoii (. 477).

498. Jlo6aBouyHble COIIAIICHNS NPU KyIUle-npoaaze. {oroBop KyIrum-Iipomaa-
KM MOT COTTPOBOKIATHCS 000A80UHBIMUCOAQUICHUSMU.

1. In diem addictio. In diem addictio ita fit: «ille fundus centum esto tibi
emptus, nisi si quis intra kalendas lanuarias proximas meliorem condi-
cionemfecerit, quo res a domino abeat» (D. 18. 2. 1).- OroBopka in diem
addictio genaetcs Tak: AaHHbINA y4aCTOK MyCTb CHUTAETCS KYIJ1EH-
HbiM TOGOKO 3a 100; HO ecam A0 GAMXaLLNX SHBAPCKUX KaleHA KTO-
JIMOO0 NPeasIoXnT 60s1ee BbirOAHbIE YC/I0BUS, BELLb O/IKHA YUTN OT
COOCTBEHHUKA.

Takum obpazom, addictio in diem mpencraBnsieT coboii T0O6ABOYHOE COIJIalle-
HMeE, MPUCOSAUHSIEMOE K IOTOBOPY KYIUTU-TIPONAXW U COCTOSIIIIEE B TOM, YTO J10-
TOBOp TpeKpallaeT IeicTBYe, eClii B TeYeHUe YKa3aHHOTO B COIVIAIlIEHMHM CPOKa
TPOMABILy KTO-HUOYAb MPEMIOKHUT Gojiee BBITOMHBIE ycjoBus. OmHaKo, MOKYyTa-
TeJb MOXET MPEAYNPEAUTh TaKKe TOCJACACTBYSI, BBUAY IMPU3HABAEMOIo 3a HUM
TpaBa MPEeUMYIIECTBEHHOM MOKYIKU: KaK TOJIbKO K MPOJABIy MOCTYIMAET MPeIo-
JKeHUe 0oJiee BBITOMHBIX YCJIOBUIA MO CPABHEHUIO C TEMU, Ha KaKMX KyIUIeHA Belllb
JMaHHBIM TOKYTIaTeJieM, TIpoaBel] 00si3aH COOOIIUTh 00 3TOM TMOKYTATeI0, U eClli
TIOCTICTHMIA COTJIACUTCS 5T YCIIOBUS TTPUHSATH, Belllb ocTaeTcs 3a HuM (D. 18. 2. 8).

2. Lex commissoria. Cum venditor fundi in lege ita caverit: «si ad diem
pecunia soluta non sit, ut fundus inemptus sit», ita accipitur inemptus,
si venditor inemptum eum esse veiit (D. 18. 3. 2). - Korga npoaaseL y4a-
CTKa BKJIIO4YUT B IOFOBOP YCJ/IOBUE: «€CJIN IOKYINHasi LieHa He 6yaeTt
yriia4eHaB Takowi-To CPOK», y4aCTOKAOOJIXKeH CHYNTaATbCAHEKYIJIeH-
HbIM, €C/INIMPOAAaBELXENAETTOrO.

Takoe ycioBre u Ha3biBaeTcs lex commissoria. B COMHUTENBHBIX CTydasix OHO
paccMaTpMBAEeTC KaK PE3OJIOTUBHOE, MM OTMEHUTeIbHOe (...magis est, ut sub
condicione resolvi emptio, quam sub condicione contrahi videatur — D. 18. 3. 1).
Kak BUIHO M3 TIpMBEOCHHOI BBIIIE OTOBOPKM «si venditor inemptum eum esse
velits, neiictBue lex commissoria MOXeT OBITh YCTPAHEHO BBIPAXKEHMEM BOJIM IIPO-
JIaBla OCTaBUTh JJOTOBOP KYILUIM-TIPOAAXKU B cujie (Takasi BOJIsI ycMaTpUBaeTcs, Ha-
puMep B TPeOOBAHWU TOKYITHOM 1IEHBI, HECMOTPSI Ha HACTYIUJICHWE CpoKa, Tpe-
IlycMOTpeHHoro B lex commissoria) (D. 18. 3. 4. 2; 7).

Eciu npopasel] He BbIpa3wl BOJIM Ha COXpaHEHME JOroBopa KyIUIM-TIPOAAXKH,
HaCTyIUIeHVe lex commissoria pa3pyliaeT CIOXUBILIEECs TOTOBOPHOE OTHOIICHMUE.
Ilpu sTOM, ecnu HecoOMoOAEeHNE YCIOBUS O TUIaTeXe IMOKYIMHON 1IeHbl K Orpe/e-
JIEHHOMY CPOKY ITPOM3OIIIO B CHTy OOCTOSITEIBCTBA, 3aBUCEBILETO OT MOKYIIATeIs,



TO BCE, YTO MOKYIATeNb Aal MPOAABLY B 33[aTOK WIM IO JPYTUM Ha3BaHUEM, OC-
TaeTcsl y ipoaaBia. JIMIasch CyMMBI, KaKylo OH yCITeJT YIUIaTUTh TIPOAABILY, TIOKY-
raTesib 3aTO COXpaHSeT 3a COOOM TUIONBI, TIOMYYeHHbIE OT IPOJAHHOW BEIIU
(B mpezenax yruiaueHHoi cymmbl — D. 18. 3. 4. 1). BooOi1ie ke, ipogaBel py Ha-
CTYIUIEHMHM lex COmMmMissoria moyJaer He TOJIBKO MPOJAHHYIO BElllb, HO U BCSIKOTO
pona IoXoMbl, TIOMYJeHHBIE OT Hee MOKYIaTeleM, a Takke BO3MeEIleHUe 3a Bpel,
TIPUYMHEHHBIN 3TOM BEellW TMOKymaTeseM. 11T oCcyIecTBIeHUsT CyIeOHbIM TTOPSII-
KOM BBITEKAIOIIMX OTCIONA IIpeTeH3uid IpomaBily AaeTcsl actio venditi (xoTs moro-
BOp M YTpauuBaeT CUJIY).

(3) B moroBop KyIum-Ipomakd MOXKET OBIThb BKIIOUEHO YCJIOBHME, UTO €CIIU
(B Impenenax M3BECTHOTO CPOKA) Belllb MOHPABUTCS TOKYIATe 0, OHA OCTaeTcs 3a
HUM. «Si Stichus intra certum diem tibi placuerit, erit tibi emptus aureis tot>» — «ec-
s pab Ctux moHpaBUTCS TeOe B TIpe/esiax M3BECTHOTO CPOKa, OH Oy/IeT CUMTAaThCS
KYIUIEHHBIM TOOOIO 3a CTOIBKO-TO 3050ThIX» (1. 3. 23. 4). Ilo XenaHuio CTOpoH Ta-
KOMY YCJIOBUIO MOXET OBbITh MPUIAHO 3HAYE€HME OTJIaraTebHOro (CyCIIeH3MBHOIO)
WIA OTMEHHUTENBHOIO (PE30JIIOTUBHOIO).

(4) Kyrmis-nponaka MOXET COMPOBOXIATHCSI JOOABOUHBIM COIIALLIEHUEM OT-
HOCHTEJIbHO 06pamuoil noKynKuy Bel TIPONABLIOM Yy TIOKYIIATeNIsl W 06pamHoil
npodascu BEIM TIOKYTaTe/ieM TpoIaBILy (B 3aBUCMMOCTH OT TOTO, KOMY TTpMHAJIIe-
>KUT MPaBO 3asBUTh O TIOBOPOTE KYIUIM-TIpoAaxu). [Ipu oTcyrcTBUM B TaKoM 106a-
BOYHOM COIJIALIEHUM YKa3aHUsl, Ha KaKUX YCIOBUSIX IOJDKHA ObITh COBepllieHa 00-
paTHas TIOKYIKa WIM TIpojaxa, TNpeIrionaraeTcsi, 4ro OHa COBepIIaeTcs Ha
YCJIOBUSIX TEepBOHavYasibHOTO foroBopa (D. 19. 5.12).

[HeiicTBre 106aBOYHOTO comialieHus 00 0OpaTHOM TMOKYIIKe WM Tpoaaxe Be-
1M TI0 CMBICITY 3TOTO COIVIAIIeHWsT — 0013aTeIbCTBEHHOE: TT0 3asIBIICHUIO OTHOM
CTOPOHBI, Ipyrasi 00SI3bIBAETCS 3aKIIOYUTH TOTOBOP 00 00paTHOM KyIlie-IIpoaake.

§ 138. Qoroeopsl Haiima (locatio-conductio).
OoOwume nonoxeHus

499. Bumpl HaiiMa. PrMckoe TpaBo 3HaeT TpU OTAEIBbHBIX JIOTOBOpa Haiima:
a) HaeM Beleii (locatio-conductio rerum), 6) Haem yeryr (locatio-conductio oper-
arum), B) HaeMm pabotbl Wi noapsia (locatio-conductio operis wm operis faciendi).
OO0111ee MEXITy 3TUMU TPEMsI IOTOBOpaMU OOBIYHO YCMATPUBAETCS B TOM, YTO OTHA
CTOpOHA 00SI3yeTCsl TPEIOCTABUTh JPYroil CTOPOHE IOJb30BAHKE M3BECTHBIM 00b-
€KTOM, a JIpyrasi CTOpOHa 00sI3yeTCs YIUIATUTh TTEPBOil CTOPOHE 3a TIOJIb30BaHUE OTI-
pefiesieHHOe AeHeXXHoe Bo3HarpakiaeHue. OQHaKo, MO 3TOMY MPU3HAKY MOXHO
COJIU3UTH ABE MEPBLIX PA3HOBMIHOCTM HaliMa — HaeM BeLLEH M YCIyT; HO OIpene-
JICHWe JIOTOBOpa TONPsIa, KaK JOrOBOpa O IOJIb30BaHWM, OBUIO OBl MCKYCCTBEH-
HBIM: 3TOT MOCJIEIHMI JOrOBOP HAIIpaBjieH He Ha II0JIb30BaHME pabodeil CHJION
KOHTpareHTa, Kak TaKOBOM, a Ha pe3yJIbTaT ero Tpy/a.

500. Pasrpanudenyie Haiiva U KYIUIM-TIPOJKK. B HEKOTOPBIX OTHOILIEHUSIX 10~
TOBOpBI HaliMa COMKAIMCH C JOTOBOpaMM KyTumi-Tiponaxku. Tak, Taif ykaseiBaer,
YTO KakK JIOTOBOP KYTUTM-TIPONAXKU ISl CBOeil JEeHCTBUTEILHOCTH TIPEATosiaraeT co-
IJallleHre CTOPOH OTHOCUTEIILHO pretium certum (omnpenesieHHOM 1IeHbI), TaK 1 IpU
HaiiMe, eClIi He YCTaHOBJICHa merces certa (ornpezeieHHOe BO3HArpakaeHue), oI
videtur locatio et conductio contrahi (1oroBop HaiiMa He CUMTAETCs 3aKJIIOUEHHBIM).



OtaenbHble KU3HEHHBIE Ka3yChl BO30YXIATA Y PUMCKUX IOPUCTOB COMHEHMS,
KOHCTPYMPOBATBJIM MX KaK IOTOBOPbI HaiiMa WK KyILin-npofaxu. Hanprumep, Bewp
chaercsl in perpetuum, HaBCeraa, HO MPY YCIOBUM €XKETONHOTO B3HOCA OTpenesieH-
HOW TUIaTh 3a Mmojib3oBaHue. — ('aif CKIIOHSIETCSl K XapaKTepUCTHKE JOTOBOpa, Kak
locatio-conductio — 3.145). [Ipyroii ka3yc: OmIHO JIMIIO HPEIOCTABIISIET IPYIrOMY CBO-
MX [JIAIMATOPOB Ha TAKMX YCIOBUSIX, YTO 3TO BTOPOE JIMIIO AOIKHO YILIATUTh MEPBO-
MY 3a IJTAIMaTOPOB, BBHIIEAIIMX U3 00sT HEBpeTUMBIMU, TI0 20 TUHAPHEB, a 3a YOUTBIX
Wi uckanedeHHbIX — 1o 1000 quHapues. (laii cunTaet, 4T0 B OTHOIIEHUU TIEPBBIX
nmMeeT Mecto locatio-conductio B oTHoIeHHE BTOphIX emptio-venditio — 3. 146). 3a-
Ka3 KOJICII 30JIOThIX eI MacTepy M3 €ro 30JI0Ta XapaKTepU3yeTcsl KaK KyIUII-Ipona-
Ka, U3 30/10Ta 3aKa3urka — Kak locatio-conductio (Iait. 3. 147).

BTN 1 TIONOOHBIC MPUMEpHI MPUBEIU [as gaxe K OOIIeMy 3aKTIOYEHUIO, YTO
JIoroBopbl  emptio-venditio u locatio-conductio nmMeror mexay coboit familiari-
tatem aliquam, HekoTOpyIO GU30CTh, poncTBo (3. 145). TeM He MeHee, TpaHb MEX-
Jly 9TUMHU IByMSI BUIAMU KOHCEHCYaTbHBIX KOHTPAKTOB JOCTATOYHO OTYET/IMBA: 110
JIOTOBOPY KYIUTA-TIPONAKK TIOKYTIATENTIO TIPENOCTABIISICTCSl TIOCTOSTHHOE 00JamaHue
petpto (habere licere); moroBop HaiiMa UMeeT LEJIbIO TIPEIOCTaBIEHUE BEIU, WU
YCJIYT BO BPEMEHHOE I10JIb30BaHUE 32 OMPENEICHHOE BO3HATPAXKICHUE, MCUHCIISIC-
MO€ TIPOIOPIIMOHAIBPHO BPEMEHHU TOJIb30BaHMs, 4 JOrOBOp HaiiMa paboThl MMEET
cBoe criembuyeckoe coaepxanue (cMm. 1. S11).

500-a. Vickmu3 norosopa Haiima. lorosop locatio-conductio, mono6Ho emp-
tio-venditio, sBisgeTcss cuHaymlarMaTuaeckuM. Kakmasi cTopoHa 1o 10roBopy umMe-
€T caMOCTOSITeNIbHBIN MCK (actio locati u actio conducti). O6a 3t ncka — bonae
fidei (cm. 1. 62).

§ 139. Haem Bewweii (locatio-conductio rerum)

501. Onpenenenne. Haiirom eeweii (locatio-conductio rerum) naszviéaemes makoii
doeoeop, no komopomy odna cmopona (Haimodamens, locator) o6sa3yemcs npedocma-
8umb opyeoti cmopoue (Hanumamentro, conductor) 00HY UaU HECKOAbKO ONpedeNeHHbIX 8¢~
wieil 0451 8pemMeHH020 NOAb308AHUS, A IMA Opyeas CMOPOHA 0053yemcs YNAaUUueams 3a
N0Ab306aHUE dSMUMU 6ewiamu onpedeseHHoe 603Hazpaxcoenue (merces, pensio) u Nno
OKOHYAHUU NOAb306AHUA 6038pamums eeyll 6 COXpaHHocmu Hatumodamento.

B onHom mecte MHctuTyuuii Tas (4. 28) comepXuUTCcs YIOMUHAHKE O TOM, YTO
o 3akoHaM XII TaGmuir npemycMarprBaiach legis actio per pignoris capionem Ha
TOT CJIy4aif, Korja HaHWMaTeJ b BbIOYHOTO CKOTA He TUIATWJI BO3HATPAXKIACHUS 3a
rosp3oBanue M. OTcrona neaeTcs 3aKodeHne, 9To yxe B anoxy X1 Ta6mmi mo-
TOBOPBI O HaiiMe Belliel CTalM NMPOHUKATh B TIPAKTUKY (XOTSI OHM M HE UMEIH ellie
XapakTepa KOHCEHCYaJIbHbIX KOHTPAKTOB), W YTO TEPBOHAYAILHBIM MPEIMETOM
3TOrO JIOrOBOpa ObLT UMEHHO pabouuii CKOT, ObITh MOXET, TakXe paObl (1S uc-
TIOJIL30BAaHUS UX B CEILCKOM XO3SMCTBE, B YACTHOCTH, JIIsl YOOPKU ypoXKast U TIp.).
DTUM  MCTOPUYECKUM TMPOMCXOXAEHUEM JOroBopa HEKOTOpbIe MCCIea0BaTen
OOBSICHSIIOT U OCOOEHHOCTU pUMCKO# TepmuHosioruu. Ilpu locatio-conductio rei
MoJyvyarlvii Belllb B TOJb30BaHME (paBHO, Kak TMpu locatio-conductio
operarum — CTOpPOHA, IOJTyJaroliasl MpaBo Ha MCTIOJTHEHWE [T Hee APYroil CTopo-
HOI1 IMYHBIX YCIIyT) UMeHyeTcst conductor, Torma Kak Mpu TpeTheil pa3HOBUIHOC-
TH IOroBopa Haiima — locatio-conductio operis — TepmuH conductor yroTpeoJisi-



eTcs1 71 0003HAUCHMSI CTOPOHBI, TIPUHSIBILICH Ha ce0s1 NCTTOJTHEHHME PabOoThI: HAaHSB
Ha pbIHKE KMBOTHOE WM paba, HaHUMAaTesIb «yBOMWI» MX C COOO, OTCIofa OH U
MOJTyJrJT HauMeHoBaHKe conductor; MPUMEHSTD e 3TOT TEPMUH K ITOAPSIUBILIC-
MY UCTIOJTHEHME APYTUM JIULIOM U3BECTHOM paboThl, KaK 3aKOHUEHHOTO 11eJI0r0, —
OCHOBaHUS He OBLTO.

B nanbHeliieM KOHTpakT locatio-conductio rei momyuust 6ojiee IIMPOKOe TTPU-
MEHEHUE, B YaCTHOCTHU, B 00JIACTM HaiiMa 3eMeJbHBIX (CEeTbCKOXO3SHCTBEHHBIX)
YYaCTKOB, TOPOACKHUX XWJTHIIL U JIP.

502. KnaccoBblii XapakTep UMyIIeCTBEHHOTO HaiiMa. Cpeiyi CBOOOTHBIX PUM-
CKUX TpakIaH OYeHb PaHO MOSIBUJIACH pe3Kasi MMYIIeCTBeHHas qruddepeHIanusl.
Hapsiny ¢ KpyrmHbIMU TOMENTMKaMU, 00JIalaBIIMMU OTPOMHBIMU JIATUDYHAUSIMU U
00pabaThIBaBIIMMU WX TPYIOM MHOXECTBa paboB, 00pa3oBajach MHOTOYMCIICHHAS
TIPOCJIONKA GETHBIX KPECThsIH, CBOOOMHBIX, HO MaJlo3eMeTbHBIX WM BOBCe Oe33e-
MeJIbHBIX. DTH 0e33eMeNTbHble U Malo3eMesIbHbIe KPECThsTHE ObUTM BBIHYKICHBI
CHMMaTh y paboBazie/blia-roMelIuKa HeOoblle KIouKu 3eMiau (parcellae) st
00pabotku. C Opyroif CTOPOHEI, B ropofax ObUIO MHOTO OETHSIKOB, He MMEBIIIX
COOCTBEHHBIX TOMOB M HAHMMaBIIMX cebe y GOraThIX TOMOBIIAIENBIIEB XKUTHIIIE.
DKOHOMUYECKOE COOTHOILIEHWE HaliMonaTeseil 1 HaHUMaresIeid PUBOIMIIO K COOT-
BETCTBYIOLLICMY YMAJICHUIO TIpaB HAHUMATEJIA: €10 9KOHOMMWYECKadaA 3aBUCUMOCTb OT
HaiiMonaresisi ckasajiach, MEXIy TIPOYMM, B TOM, YTO HAHMMATE b BEIllY, B YaCTHO-
CTH, 3eMeJIBHOTO yJacTKa, He MpU3HaBayicsl B PriMe BiazesblieM 1 He TIOTb30BaJICs
CaMOCTOSITEJTBHOM 3alllMTO TPOTUB BCSKOTO POJIa CAMOBOJILHBIX MOCSTATENILCTB Ha
€ro 3eMJ1I0 M X03siicTBO (11. 179). OTpasurh Takue caMOBOJIbHBIE HAPYILIEHUS 00/1a-
JAaHUST CHSITHIM 3eMEJIbHbIM Y4aCTKOM HaHUMaTeslb MOT TOJIBKO 4epe3 MOCPEICTBO
cliaTynka, Ha WMsI KOTOPOTO CUMTAJICS OOJMAMaloNIMM TaHHBIM Y4acTKOM HaHMMa-
Tenb. JIETKO TMOHSITH, KakK BO3pacTajia B CHJIYy 3TOTO 3aBUCMMOCTh HaHUMATENsT OT
claTyrKa, U 0e3 TOro napaBiiiasi ce0sl 3HaTh.

503. IIpeamer noroBopa. [Ipedmemom locatio-conductio rei MOIIM OBITh BEILU
U IBUKMMbIE M HEJIBVDKMMbIE; HO U3 IBVKMMBIX Bellei — TOJIBKO TaKue, KOTOPhIe
He TIpUHaIeXar K YHCITy MOTpeOIsTeMbIX, TaK KaK WHaye OblTa Obl He WCITOJTHMMA
00513aHHOCTh HAHMMATEJIST BO3BPATUTh 10 OKOHYAHUY HaiiMa Ty caMylo Belllb, Ka-
Kag Obula TojiydeHa 1o aoroBopy. He o0sizarenbHO ObII0, UTOOBI HaliMOmaTelb,
ObUT COOCTBEHHUMKOM CIAaBaeMOM BEIIM: MOXHO ObUIO OTHATh BHAWMBI U YYXYIO
BeIllb.

B Murecrax I1aBenm pacckasbiBaeT Takoi Kazyc. OmHO JIMIIO COAIo ApYroMy He
TIpUHAaJIeXkaliee epBoMy 3naHue 3a 50; HaHUMaTes b Tiepecial ero TPeTheMy JIM-
1y 3a 60; (o mogHaiiMe — cm. n. 506); COGCTBEHHMK 3[0aHUsI HE COIIAlaeTcsl Ha
MPOKMBAHUE B HEM 3TOTO TPETHETO JIMLA U TpeOyeT ero BbicesneHus. [1o mosomy
3TOTO Kazyca pUMCKUIA I0PUCT TOBOPUT, YTO TIOCKOJIBKY BBICEJICHHE TPEThETO JINLIA
TIPYBEZIET K OTBETCTBEHHOCTH TIepel HUM HaHWMAaTeJsl, TIOC/eAHEMY TIPUIETCS TT0-
TEPATL CyMMy 60, 3a KOTOPYIO ObUT CIaH JOM; B 3TOI CyMME HaHMMATENb IPEIbsI-
BUT UCK K TIEPBOMY JIMILY, CHABIlIeMy BHaiiMBbI uykyto Beib (D. 19. 2. 7).

W3 s1oro pemiernst IlaBma BUIHO, YTO TPUHIMITHATBHBINA BOTIPOC O IEHCTBU-
TEJIBHOCTH JIOTOBOpA CIayd B HaeM He TpUHaIeXallleil HaliMoIaTellio BeIly CO-
MHEHUI He BBI3bIBACT; BCE PACCYXKICHUS I0PUCTa BEIETCS B TAKOM IJIOCKOCTH, 4TO,
TTOCKOJIbKY CAIOIIMIA YyXKYIO Belllb HE MOXET 00eCIeYnTh HaHUMAaTeNo Gecrpe-



MATCTBEHHOE TOJIb30BaHME BEIIbIO, OH JO/DKEH BO3MECTUTH yIEepO, MOHECEHHbIH
HaHUMaTesleM OT HapylleHUs 10roBopa.

[TomuMo Beleil B NMOMIMHHOM CMBbICIIE, WM BEILE TEJECHBIX, B KauecTBE
TpeMeTa JOroBopa HaliMa B MCTOUHMKAX YIIOMUHAIOTCS M HEKOTOpPbIE TIpaBa, Ha-
npumep, y3ydbpykr (D. 7. 1. 12. 2), Tak Ha3bIBaeMbIe HETEJIECHBIE BEIIM, Ies incor-
porates.

BosHarpaxaeHue 3a 1mosib3oBaHue (HaeMHasl TulaTa) HOPMaIbHO JOJIKHO OIl-
penensThcs B JCHEKHOM BBIPAXKEHMM; TOJBKO B JIOTOBOPAX CEJIbCKOXO3SMCTBEH-
HOU apeH/Ibl TOMYCKAeTCsl OTPeAesSTh apeHIHYIO IJIaTy B HAaType (M3BECTHOE KO-
JIMYECTBO TIPOMYKTOB, B YaCTHOCTM — W3BECTHAs JOJISI ypoxas), OTKyda Takue
apeHaaTophbl MOMyYyWwId U HauMeHOBaHue — coloni partiarii, apeHAaTOpbl 13 10JH,
apeHaaropbl-aoabluuky (D. 19. 2. 25. 6). Ecim B mpyrux ciy4asix JIUIO, MOTydaro-
11Iee Belllb B MOJIb30BaHUE, TTPUHUMAJIO Ha cebst 00513aTeNbCTBO 1aTh 3 3TO B MOJIb-
30BaHUE APYTYIO Belllb U T.II., TO TaKOM JOrOBOPp He cuuTajics 3a locatio-conductio,
a paccMaTpuBaJIcsl B KauecTBe cBoeoOpa3Horo aorosopa (D. 19. 5. 5. 2).

CpoK He sBIIsIeTCSI HEOOXOMMMBIM 3JIEMEHTOM IoroBopa locatio-conductio rei:
BO3MOXHO TIPEJIOCTaB/ICHUE BELIW B MOJIb30BAaHUE HAa HEOMNpEAEJICHHbIN CPOK, U
TOI/Ia IOTOBOP B JIt0OOE BpeMsi MOXET ObITh IPEKpallleH IO 3asBJICHUIO KakIoin
CTOPOHBI.

504. Obs3anHOCTH HafiMoxatead. Ha Halimonaresie JiexKUT 00sI3aHHOCTD IIpe-
JIOCTaBUTh HAHMMATEJTIO TTOJIb30BAHME HAHSITOM BElblO (MJIM BEILIbIO U TUIOAAMU OT
Hee) — uti, frui, licere praestare. Bmecrte ¢ Bellbio TOJDKHEI OBITh IIEpeNaHbl U IIPH-
HaJIeXXHOCTU K Hel (Hampumep, Mpu claye 3eMebHOrO YyJyacTKa OObIMHBIA MH-
BeHTaphb: quae soleat instrumenti nomine conductori praestare) (D. 19. 2. 19. 2).

Bems moymkHa OBITH IIpemocTaBieHa cBoeBpeMeHHO. Hecobmonenue atoit 00s1-
3aHHOCTH JIa€T HAaHMMATEJTIO TIPaBO OTCTYIUThCA OT gorosopa. B 1 u recrax maercs
TaKoOM Kasyc.

CHAT 3eMeJbHBIN YJacTOK Ha TISITh JIET; B TEUEHUE MEPBOro rofa HAaHMMAaTeb
He ObUT JOIYIIEH K MOJIb30BaHUIO YYaCTKOM; 32 HaHUMAaTeIeM MPU3HAETCS MPaBo
OTKa3aThCsl OT IOrOBOpa, XOTsI Obl B JajlbHEMIIeM HaliMomaTesb U ObLT TOTOB Mpe-
JIOCTaBUTh YY4aCTOK HAHMMATEI0. DTO NpaBO HAHUMATE ISl MOTUBUPYETCS TEM, UTO,
HEe TIOJlyYMB HAHSITOTO Y4acTKa, OH, BEPOSITHO, CHSUI JPYIOi, TakK 4ToO, €CJU Obl
HaitMozaTes b MOT' HACTarBaTh Ha COOJIOAEHUM JOTOBOpa, HAHUMATEITIO MTPUILLIOCH
Obl IIATUTh apeHIHYIO TUIaTy 3a JiBa yJacTka, a IUIsl 9TOro HEeT OCHOBaHUIA (sera est
enim patientia fruendi, quae offertur eo tempore, quo frui colonus aliis rebus illi-
gatus non potest, T.e. 3aTIO3AAIBIM SIBJISIETCS TIPEIOCTABICHUE TTOJIb30BAHUSI, TIPE/-
JlaraeMoe TOrja, KOrja HaHWMaresb Ye BCTYMWI B JPYroil JOroBop U He MOXET
OpaTh B MOJIL30BaHUE JaHHbINM yyacTok — D. 19. 2. 24. 4).

CBOEBpEMEHHOCTh NPENOCTABICHUS] TTOHUMAETCSI, KOHEUHO, B XKM3HEHHO pa-
3YMHBIX TPaHULIAX; TaK, €CJM B MPUBEAECHHOM MpUMEpe C MSTUIETHEN apeHaoun
HaiiMomaTesib TPeIOCTaBU MOJIb30BAHME YYACTKOM C OMO3JaHUEM Ha HECKOJIbKO
JTHEl, Takasi MPOCpPOoUYKa He OIpaBIbIBAET OTKA3a HAHMMATeJIsl OT J0rOBOpa.

O0s13aHHOCTb HaﬁMOﬂaTeJ'lﬂ MpeaoCTaBUTb HAHUMATE/IIO BCIIb B IMOJIb30BAHNE
He McyeprbiBaeTCsl OMHOKPATHOM repeiavyeil BelllM HaHWMaTesto: HaiiMonatesb
00513aH 8 meyeHue 8ceeo CPOKA HAlMa 0becneyims HaHUMAMENt 803MONCHOCHb ¢ HO-
KOIIH020 U coomeemcmeyiouezo 002060py noab308aHus éelybio. J171s1 3TOr0 HaliMoma-



TEJIb JOJLKEH IIPOMU3BOINTD HEOOXOIUMBbI PEMOHT OTIAHHOW BHAeM BELIU, YTOOBI
noaaCpkKnBaTh €€ B TCUHCHUE BCETO CpoOKa I0roBopa B roaiHOM I 110JIb30BaHUS CO-
CTOAHUU, YCTPAHATD IIPEIATCTBUA, KOTOPBIE MOXKET BCTPETUTD C Yber-1100 CTOpPO-
Hbl HAaHUMATECJIb U T. I1.

Ex conducto actio conductori datur. Competit autem ex his causis fere:
ut puta si re quam conduxit frui ei non liceat (forte quia possessio ei aut
totius agri aut partis non praestatur, aut villa non reficitur vel stabulum
vel ubi greges eius stare oporteat) vel si quid in lege conductionis con-
venit, si hoc non praestatur, ex conducto agetur (D. 19. 2. 15. 1). - Hanu-
marenio paetcs actio conducti. DTOT UCK OH Mosiy4aeT noYTm
TOJIBKO IO C/IEAYIOLLUM OCHOBaHUSIM: Harnpumep, ecJin AJisl Hero oka-
3bIBaeTCs He BO3MOXXHbIM r10J1b30BaHue (6bITb MOXeT, TOTOMY, YTO
emMy He npenocTaBisieTCsl BnageHue BCEeM Yy4aCTKOM W/IN HYacTbio
ero, 1Mb6o ecnm He PeMOHTUPYETCS1 AOM, CTOIJIO WJIN TO MECTO, rge
eMy HY)XHO pa3MeCTUTb CTafo); TEM XX€ UCKOM MOXET BOCIOJIb30-
BaTbCsl HAHUMAaTeJlb U B TOM CJly4ae, €CJiM eMy He rpe[oCcTaBlisieT-
cs TO, YTO creuunasibHO NPeAyCMOTPEHO CoAEPXaHUEM AOroBOpPa.

Ecimm mpenocrapieHHas B TIOJIb30BaHME BEIllb OKAa3bIBACTCS HETIPUTOTHOMN ISt
MOJIb30BAHUS WM, 110 KpaiiHEN Mepe, 3TO MOJIb30BAHME HE IA€T BCETO TOTO X035~
CTBEHHOTO 3¢heKTa, Kakoe HAaHUMATeJb C JOCTATOUHBIM OCHOBAaHUEM PacCUUThI-
BaJl OT HEro TOJIY4UTh, TO, KaK BUIHO W3 MPHMBEICHHBIX B UCTOYHUKAX Ka3yCOB,
TPUMEHSTUCH MPUHIIMITHI, aHAIOTUYHBIE TEM, Ha KOTOPBIX CTPOMJIACH OTBETCTBEH-
HOCTb TIPOJIABIIA 32 HEMOCTATKM MPOJAHHOM Bel. Tak, ecii HAaHUMATeITIo TP 3a-
KITIOYEHUU TOTOBOPA ObUIM M3BECTHBI WIM NOKHBI ObUIM ObITh M3BECTHBI HENO-
CTaTKM HaAHATOW BEIW, HaliMoJaTelhb HE HECeT OTBETCTBEHHOCTH; JOTOBOD
COXpaHsIeT CBOO cuity. Hampumep, HaHMMareIb CHsUT vitiosas aedes, 3maHue, Ha-
XOZsIieecsl B HEUCTIPABHOM COCTOSIHUM; TIO CJIOBaM  YJIbIIMaHa, TaKue HaHUMaTe-
qm habent quod sibi imputent (iMeror, 3a 9To UM HyXHO BUHUTH ce6s) (D. 39. 2.
13. 6). C apyroii CTOpOHbI, 3HAHME WIA HE3HAHKE O HENOCTATKAX BELIUM CAMOIO
HaliMonaresisl MOXXeT UMeTh 3HaUeHHe IS OTIPEICIIEHsT XapakTepa MOCIeICTBHIA
MPeNoCTaBIeH!s] BElllM ¢ TIOPOKaMU, HO He OMpaBabIBaeT HaliMonatessi. Hampu-
Mep, OepyT BHaiiMbl BUHHBIE 00YKM, KOTOpPbIE OKAa3bIBAIOTCST XyIbIMUA, U BUHO BbI-
TeKaeT; HaliMomaTe/Ib OTBEYAET 3a 3TO JaKe B TOM CJIyvae, eclid OH caM He 3HaJl 00
9TOM HemocTaTke Oouek (ITec ignorantia eius erit excusatio, ero He3HaHHE He I10-
CITYXKUT IUISI HETO U3BUHEHMEM); MHOE JIeJIo, €C/I CAAeTCsl B apeHIy MacTouiie, a
Ha HeM BbIPOC/Ia BPeAHAsi TpaBa U CKOT HAHUMATESI TOTUO WU YXYILLIWIICS: Haii-
MojiaTesb 00s13aH BO3MECTUTh HaHMMaTemo quod interest (B pa3Mepe ero MHTepe-
ca), eclM HaiiMomaTemo ObUTM M3BECTHBI CBOMCTBA TPaBbl HA CIAHHOM ITacTOMIIIE;
HO €CJIM OH caM He 3HaJl O BPeHbIX CBOMCTBAX TPaBbl, OH TOJLKO TePSIET MPaBo Ha
nonyyeHue HaeMHoii wiate! (D. 19.2. 19. 1).

OTBETCTBEHHOCTb HaiiMozaTessl 32 HEJOCTATKA COAHHOM BHafiMbl BELM BbIpa-
>KaeTcsl B BO3MEILEHUM BCEro MHTepeca HaHUMAaTtessl B TeX CiIydasix, KOria Belllb
OKa3bIBaeTCsl HETPUTOMHOM TSI TTOTB30BAHMST TTO0 TOMY Ha3HAYeHUIO, Kakoe MMe-
JIOCh B BUY TOTOBOpOM. OIHAKO BO3MOXKHO B THX CITyJasX M MHOE ITOCIIENICTBYE, a



MMEHHO: HaHUMATeJTIO MPUHAIUIEKHT TPaBO OTKA3aThesl OT oroBopa. Ecim mosb30-
BaHME BEIIbIO BOBMOXHO, HO C MEHBIIINM XO3SIMCTBEHHBIM 3(h(hEKTOM U yI00CTBA-
MU, HaHUMaTeIb MOXKET C TIOMOIIIbIO actio conducti TpeOoOBaTh CHIDKEHMST HAeMHOM
rmate! (D. 19. 2. 25. 2; 27. pr.).

HaiiMonaTesib oTBeUaeT 3a BCAKYIO BUHY (omnis culpa): ubi utriusque utilitas
vertitur, ut in empto, ut in locato... et dolus et culpa praestatur (B Takux I0roBopax,
KOTOpbIe HallpaBJIeHbl Ha yIOBJIETBOPEHNE MHTEPECOB 00EHX CTOPOH, KaK B IOTO-
BOpE KyIUIY, HaliMa... IMeeT MEeCTO OTBETCTBEHHOCTh 1 3a dolus u 3a culpa) (D. 13.
6.5.21. f).

HaiiMonarenb, Hapyliarommii JoroBop, 00si3aH BO3MECTUTh HAHUMATEITIO BECh
y11ep0, KOTOPbIA OH TEPITAT OT 3TOTO, BKJIOYas U lucrum, T.e. Ty BBIrOIy, KOTOPYIO
JOJKeH ObUT TIONYYMTh OT 3TOTO OTOBOpa HaHuMarenb (quanti eius interfuit frui,
in quo etiam lucrum eius continebitur) (D. 19. 2. 33).

Ecn HeBO3MOKHOCTB, TOJIb30BAaHUST BEIIBIO IS HAHUMATEJIs HacTyrnaeT 6e3
BMHBI B TOM HaiiMonaTessl, OH He HEeCeT 3a 3TO OTBETCTBEHHOCTHU Tepe/i HAaHuMaTe-
JIleM, HO M He MMeeT TipaBa TpeOoBaTh HAGMHYIO TUTaTy 3a TO BpeMsl, MOKa TOJIh30-
BaHME BeILIbIO ObLJIO HEBO3MOXHO IO Takoil ciayvaiiHoi npuuuHe (D. 19. 2. 33).
M3 3T0ro0 MOXHO cliefath BbIBOI, YTO PUCK B JJAHHOM CJTydae JISKUT Ha HaltMo/a-
tente: periculum est locatoris.

HaiiMonaresb 00s13aH TakKe TUIATUTh 3a OTIAHHYIO BHAlIMBbI BEIb BCSIKOTO PO-
I1a MyOIMaHbIe TOBUHHOCTH, Hajtoru u 1ip. (D. 43. 10. 1 unica. 3).

505. Ob6s3anHocTH HaHMMateisl. HaHuMarenb 00s13aH TIaTUTh HAaiMOAATE IO
3a TOJIb30BaHKE BEILBIO YCIOBJICHHYIO HAeMHYIO TIJ1aTy TIPOMOPLIMOHATIBHO BpeMe-
HU ToTb30BaHus. [1o obleMy npaBuly HaeMHasl TulaTa BHOCHIACh 1O UCTEYeHUH
COOTBETCTBYIOIIIETO MPOMEXYTKa BpeMeHU (postnumerando); nmpu HanM4uu crie-
[IUAJIbHOI'O CoIlall€Hus1 CTOPOH HaC€MHasd IuiaTa MOIJIa BHOCUTBCA W BIIEPEH
(pracnumerando). Ecin HaHMMaTe b BHeC HaeMHYIO TUIaTy BIIEpe, a MoJIb30BaHUe
B TeUeHME BCETO TIeprO/Ia, 3a KOTOPBI BHeCeHa HaeMHasl TiaTa, 0Ka3ajJoCh HEBO3-
MOXHBIM He TI0 BUHE HaHUMaressl (HarpyMep, Cropesl Wik OOpYIIWIICS HaHATHIN
JIOM), HaHUMaTeJIo naetcs actio condicti 1151 Bo3BpaTa HaeMHoM Tiatel (D. 19. 2.
19. 6). Ecin Ge3 BUHBI HAaHUMATEIS TIOJIb30BAHKME CTAHOBUTCST MEHEE TTOJTHBIM WJTH
MeHee yIOOHBIM, HaHWMAaTellb MMEeT MPaBO Ha COOTBETCTBYIOIECE YMEHBIIIEHUE
HaemHoit marel (D.19. 2. 27. pr.). Heucnosnb3oBaHue HaHATOM Belly 0e3 yBaXu-
TEJIbHBIX MPUYMH HE OCBOOOXIACT HAHMMATENsI OT O0SI3aHHOCTU TUIaTeXa HaeM-
HOW T1aThI.

AJdeH paccMaTpuBaeT Takoii Kasyc. HaHnmare b Opoci HaHATYIO BEIlb, MC-
TYTaBIINCh KaKOM-TO OMACHOCTH, YIPOXKaBIIIel B JaHHOM MecCTe; CIpalliiBaeTcs,
00s13aH JIM OH TeM He MeHee BHOCUTh HaeMHYIO Tuiaty? OTBET AaeTcsl TaKOi: eciu
OBUTO JOCTATOYHOE OCHOBAHUE IS CTpaxa, TO, XOTsI Obl (DAKTUUYECKH OMAcHOCTH U
He ObUTO, HAHMMATellb OCBOOOXKIAECTCS OT TUIaTeXXa HaeMHOM TIaThl, U K 3TOMY
(BeposiTHO, cocraBuTensiMu Jurect) mobGaBieHo: «sed si causa timoris iusta non
fuisset, nihilo minus debere» («HO ec He OBLIO TOCTATOYHOTO OCHOBAHUSI UCIThI-
THIBATh CTPaxX, HAaHMMAaTe b 00s3aH YIUIaTUTh 3a Tojb3oBaHue») (D. 19. 2. 27. 1).

OnHako eci 00CTOATENTHCTBA He TTO3BOJIMIIM HAaHMMATETIO UCTTONb30BaTh HaHSI-
TOE UMYIIIECTBO, €T0 00S3aHHOCTh TUIATUTh HAGMHYIO TUTaTy MOXKET MHOTIIA OTIaCTh;
TaK MMEHHO pelllaeTcss BOMPOC B TOM Cllydae, eCIid HaiiMomaTesio yaajaoch CIaTh



HMMYILIECTBO Ha 3TO BpeMsi APYTOMY HaHMMATEJIO U TIOIYYUTh C HETO HAeMHYIO Tila-
Ty: HEMCITOJIb30BaHVE HAHUMATEIeM HAHSITOM BEllM He JOJKHO MPUYMHST YIlep-
0a HaiiMozaTeso, HO M He JOJDKHO ero odoraiiarhb.

Bornpoc 0 marexe HaeMHOI TUIaThl MOMYYMJT CHELMATBHYIO PErIAMEHTALIMIO
IUIsI TOTO CJTyyasi, KOrJa OHa OTpe/ie/ieHa B HAType B U3BECTHOM KOJIMYECTBE MPOIYK-
TOB, TOJTyJ4aeMbIX TIPU CEJILCKOXO3SIMCTBEHHOM apeHie. Pa3nmuuHble ciydyaiiHbie 00-
CTOSITEJILCTBA MOTYT CWJIbHO TIOBJIMSITH Ha ypoxail M Tak €ro MOHM3UTh, YTO VIS
apeHIaTopa OKaXeTcsi HEMOCWJIbHON apeH/IHasl 1J1aTa, YCTAHOBJIEHHAs TI0 IOTOBODY.

Knaccuueckue pumckue opuctbl (D. 19. 2. 15.2-5. 7) nomouum K 3ToMy Bo-
npocy Tak. Bo-mepBbIX, ec/iM MMesia MecTo Vis cui resisti on potest (Tak Ha3bIBa-
eMasl HerpeonoiMMasi CUJia), BCJIEACTBUE Yero Mporai ypoxai, HaHUMarellb OC-
BOOOXKIAETCS OT 00SI3aHHOCTH TUIaTeXKa HAeMHOM IIAThI; BCe BOOOIE HEOOLIUHbBIC
CITyJaifHOCTH OTHOCSITCSI HA PUCK HaiiMmomaresist (si labes facta sit omnemque fruc-
tum tulerit, damnum coloni non esse, ne supra damnum seminis amissi mercedes
agri praestare cogatur — ecjM MpoM30ILIesl 00BaT U YHUUTOXWI BCE TUIOIBI, TO 3TO
He JIO0JDKHO OBITh yIIepOOM HaHMMATesIsI, YTOObI C HEero Helib3sl ObLIO MpPUHYIU-
TEJILHO B3bICKMBATh HAGMHYIO TUIATY 3a YYaCTOK CBEPX TOTO YOBITKA, KOTOPbIA OH
TepnuT OT yrpatsl ceMmsH). Ecim xe nihil extra consuetudinem accident, Huyero
Ype3BbIYATHOTO HE MIPOU30IILIO, TO YOBITKM OT HEAOPO/A U T.I1. HECET HAHUMATETb.

B oTHOIIEHMY HeypoXasi, TOCTUTILETO HAHATHIN y4acTOK, KIaCCUYECKUE I0pu-
CTHI IAIOT e11e TAaKOe YKa3aHMUe: YPOXKailHOCTh — JIEJIO CIydaitHoe: OMH rof — He-
YPOXalHbIA, a APYToii — JaeT OOWJIbHBINA YpoXaii; MOSTOMY B HEypOXKAHBINA IO,
KOIIa apeHAaTopy TPYAHO YIUIATUTh TIOJHYIO apeHIHYIO IUIaTy, CeayeT IOITyCTUTh
remissio mercedis, yMeHbLIEHUE apEHAHON IJIATLI, HO €C/IM TOCIEAYIOLINE TOIbI
OyayT ypoxXXailHbIMU, HaliMOJATe b TTOJyyaeT apeHIHYIO TUIaTy 1 32 HEeypOxKalHbII
roj.

HaHumarenb 1oyokeH Mosib30BaThesl BEIIBIO B COOTBETCTBUM C IOTOBOPOM M XO-
39MCTBEHHBIM Ha3HaueHueM Bellr. [1poGesibl B 1OroBOpE TOJIKHBI BOCIIONHSITHCS,
MCXOZIsl U3 MPUHLIMIOB cripaBeuBocti (conductor omnia secundum legem con-
ductionis facere debet et si quid in lege praetermissum fuerit, id ex bono et aequo
debet praestare, T.e. HAaHUMAaTe b JOJKEH JIeIaTh BCE B COOTBETCTBUU C YCIOBUSIMU
JIOTOBOPA, a YTO B IOTOBOPE TMPOIMYILIEHO — TO MPENOCTABIISATh 10 CIPABEIIUBOCTI
(I. 3.24.5).

HaHumMatenb HeceT OTBETCTBEHHOCTh 3a BCSKOIO pola MOBPEXKICHUS U yXy/I-
LIEHMsI HAHSITOM BEIIH, €C/IM OHM MPOU3OIILTH [0 er0 BUHE (XOTsI Obl Jierkoi, culpa
levis): quod si culpa coloni quid eorum (T.e. U3 IPeIOCTABIEHHbIX HAMOIATEIEM
MpeAMETOB) corruptum sit, ex locato eum teneri (eciv MO BUHE HAHWUMATEJST YTO-
HUOYIb M3 TOJTYYEHHOIO OT Haiimomartesisi OyaeT MCIOpUeHO, HAaHMMATeIb OTBeYa-
eT o actio locati) (D. 19. 2. 19. 2).

Ilo oxoHYaHUM HaliMa HaHATasl Belllb JOJDKHA OBITH BO3BpallleHa 0e3 3amepiK-
KU, B HajyiexaleM coctossHuu. B mMmeparopckuii nepuon (KoHCTUTyluei 484 r.)
ObUIO YCTAHOBJIEHO, YTO €CJIM HaHMMAaTesb TOOPOBOJIbHO HAHSTYIO BElllb HE BO3-
BpalllaeT, a JOBOAMT JIEJIO IO Cy/la, OH TIPUCYKIAETCs He TOJIbKO K BO3BPALLICHUIO
HaHSTO Bellld, HO U K yIUlaTe €e CTOMMOCTH, MOI00OHO TOMY, KaK OTBEeYaeT inva-
sor alienae possessionis, 3aXBaTUMK YY:KOTO BJIANEHMSI; TaK 3alMILIANCS MHTEpeC
coOcTBeHHMKA. Bo BCcsikoM citydae, yke Mo KJIacCUYecKOMYy TpaBy MPH3HABAJIOCH,



YTO HaHUMAaTesIb 00s13aH YIUIATUTh YOBITKU, KOTOPbIE HECET HaliMomaTesb OT He-
CBOEBPEMEHHOTO BO3BPAIICHUS] HAHUMATeIeM HaHSIThIX BelleH.

C cBoeli CTOPOHBI, HAHMUMAaTe b, OBITH MOXKET ClIeJlajl Ha Belllb, HAXOOUBIITYIO-
Csl B €ro MoJIb30BaHUM, T€ WK UHbIE U3AepxkKu. CripalliuBaeTcsi, B KaKoii Mepe 3Tu
€ro 3aTpaThbl MOJIEKAT BO3MEILEHUIO CO CTOPOHbI HaiiMonatess?

B durecrax roBopurtcst:

In conducto fundo si conductor sua opera aliquid necessario vel utiliter
auxerit vel aedificaverit vel instituerit, cum id non convenisset, ad recip-
ienda ea quae impendit ex conducto cum domino fundi experiri potest
(D. 19. 2. 55. 1). - Ecqim HaHumMaTe b yHacTka Ha CBOV CPEACTBA Kak-
TOoyBe/nm4nieroLeHHOCTb, BO3BEJ1IKakoe-TOCTPOeHNenim4To-1o
YCTPOWJI, XOTS1J0rOBOPOM 3TO HE ObL10 00YC/I0B/IEHO, MPUYEM ITU
MeponpusiTys OblIv NI HEOOXOANMbIMU NN XO3SFICTBEHHO Lie1eCco-
006pa3HbIMM, OH MOXET NPeabsIBUTL KCOOCTBEHHUKY yHacTka actio
conducti 0 BO3MeELLeHUV eMy CAAE€/1aHHbIX 3aTpar.

Hao6opot, B oTHOIIEHNM BCSIKOTO pofa IIPUCTPOEK K HAHSITOMY 3MaHMIO YITb-
nuaH (MPUCOeNUHSISICh K MHEHUIO OoJiee paHHeTo lopucta — JlabeoHa) peliiaeT Bo-
MPOC B TOM CMBbICJIE, YTO HAHMUMATEJb, C TIOMOIIbIO actio conducti, MOXeT ocyliie-
ctBUTH ius tollendi (IIpaBo CHSITH MPHCTPOCHHOE), IIPH YCJIOBUU, €CIA OT 3TOTO
HaHSTOE 3[aHKe He TOTePITAT YXYIIIIeHWsI, HO coxpaHuT mpexxHuii Bun (D. 19. 2.
19. 4). YibluaH He YIIOMUHAET O TOM, YTO CAeJIaHHbIE HAHUMATEJIEM TIPUCTPOMKI
ObUTM HEOOXOMMMBI WM XO3SIMCTBEHHO liesiecooOpasHbl. [10o3aToMy aBa npuBeneH-
HBIX OTPbIBKA UCTOYHMKOB MOXHO COIJIACOBATh MEXIY COOOIO TaK, UTO B TeX CIy-
Yasgx, KOIma M3IEPKKA MOXKHO CUMTaTh HEOOXOMMMBIMM (impensae necessariae)
WM TIOJIE3HBIMU, XO3SIUCTBEHHO IleJiecooOpa3HbiMU (impensae utiles), HaHUMa-
TeJIb UMeJT TIPaBO TPeOOBaTh OT HAMOIATENIsT MX BO3MEILIEHUS; €CTU XKe U3AEPKKU
HE MMeJIM TaKOro 3HAYEeHUsI, a CleJIaHbl ObUTM T10 JIMYHOMY BKYCY WJIM XeJIAaHUIO
HaHuMaTtess1 (impensae voluptuariae), To OH He UMeN TpaBa Ha WX BO3MEIICHMe, a
MOT JIMIlIb, BOCITOJIb30BaThcs ius tollendi, mpaBoM OTAEIUTH OT BEILM «BIOXESHMSI»
B Hee, MPU YCIOBUU, OTHAKO, €CIM 3TO MOXHO CIeaTh 6e3 yXyIIIeHUs] BEIIU.

506. Tlomnaem. HaHvmatenb He JIMIlIeH TpaBa, €CJM HET MPOTUBOIIOIOXHOTO
coralleHusl ¢ HaiiMonaresneMm, TiepeiaTb HaHSATYIO Belllb B IOJIb30BAHUE JIPYTOMY
sy (nodraem). Nemo prohibetur rem quam conduxit fruendam alii locare, si nihil
aliud convenit (C. 4. 65. 6). Pasymeercs, Takas repeaada HaAHATOM BELIY MOIHAHU-
Matesio He CHUMAeT ¢ HaHUMAaTeJisi OTBETCTBEHHOCTH Tiepe/l HaiiMonareseM 3a co-
XPaHHOCTb BellM M Hajyiexallee ee ucronb3oBaHre. HaHnmarenb BooOlle oTBevaeTr
OT CBOETO MMEHH, SUO nomine (B JAHHOM CJlydae 3TO 3HAUMT KakK 3a CBOIO BUHY) 3a
BUHY Bcex quoscumque induxerit, Koro gomyctut K Hausiroit Betu (D. 19. 2.11. pr.).

507. OT4y:KneHue CIAHHONO BHAeM uMyIecTBa. COlaIbHO-9KOHOMUYECKOE
nosiokeHUe HaHuMaressl B PuMe v nmpermyliiecTBeHHast 3a00Ta 3aKOHa O HaitMozia-
TeJISIX CKa3aJIMCh Ha PETyIaMEHTALIMKM 3TOTO IOTOBOpa, B YaCTHOCTU, B TOM, UTO PUM-
CKO€ TIPaBO CTPOTO ITOCTIEAOBATEIbHO ITPOBOIMIIO O0SI3aTeTbCTBEHHO-TTPABOBYIO
MPUPOIY UMYIIIECTBEHHOTO HaiiMa. BaskHei11MM BbIBOZOM M3 3TOTO MPUHILIMIIA Obl-
JIO TO TIOJIOXKEHUE, YTO eC/IM HaliMoJaTesib IO MCTEUeHUs] CpoKa UMYIIECTBEHHOTO



HaliMa OTYYXIal CAaHHOE MMYIIECTBO, HOBBII COOCTBEHHUK He ObUIT CBSI3aH JIOTO-
BOpPOM CBOero npenuiectseHHuka (emptori quidem fundi necesse non est stare
colonum, cui prior dominus locavit, nisi ea lege emit — C. 4. 65. 9), nokynareJpb
y4JacTKa He 00si3aH OCTABJISITh Ha HEM apeHAaTopa, KOTOPOMY CAAT 3TOT y4aCTOK
MPeAbIIYIIiA COOCTBEHHUK, KPOME TOTO CJIyvasi, KOIa COOTBETCTBYIOIIEE YCIOBHE
ObUTO BKJTIOUEHO B JIOrOBOP KyIutU-Tiponaxu. Hepenko ato BbipaxkaroT aopuszmMom,
YTO IT0 PUMCKOMY TIpaBy «KYIUIS TpeKpalacT HaeM». DToT adopr3M He TOUYESH: OT-
Yy)KIEHUE COAHHOM BHaWMbl BEIIM HE CHMMAET C HaiMoaaTesisi OTBETCTBEHHOCTU
Tepen HaHMMAaTeIeM, CIIeIOBaTe/IbHO, JOTOBOP MEXKIy HUMHM HE CIMTAeTCs MpeKpa-
LIEHHBIM.

Qui fundum fruendum vel habitationem alicui locavit, si aliqua ex causa
fundum vel aedes vendat, curare debet, ut apud emptorem quoque
eadem pactione et colono frui et inquilino habitare liceat: alioquin pro-
hibitus is aget cum eo ex conducto (D. 19. 2. 25. 1). - Ec/ caaBLumii KO-
My-HUBYOb y4aCTOK B apeHAY v OMeLLEeHNEe rno4Yemy-Hubyab npoaa-
€T 3TOT y4aCTOK W/ [IOM, TO OH [0JIXKEH 103ab0TUTbCS, YHTOObI
nokynaresibpaspeLuvsiapeHgaropyy4yacrkanHaHmMmaTesntornomMme-
LjeHnd rpoaosixKartb MnoJib30BaTbCs 9TUMU BeLLlaMUn 1o 3aK/1lo4eHHO -
My TeM uau apyrum [oroBopy. B npotmBHOM cryyae, ecnv nokyna-
TesIb y4acTKa niv JoMa He rMo3BOJINT HAHUMATESTIO 10/1b30BaHUE 0
JI0roBOpY, HaHMaTeJ b — 6yaeT UMEeTb UCK U3 J0roBopa Havima K
rnpoaasLy.

Takum obpazom (akT OTIyKIEHMSI CIAHHOW BHAMBI BEIM HE ITPEKpaIaeT
NIEICTBUSI IOTOBOPA HaliMa, HO OCYIIECTBICHNE HAaHMMATEeIeM TTOJIb30BaHMSI HaHSI -
TOW Belllblo OyJIeT HAXOOWThCS B 3aBUCMMOCTH OT COIVIACHSl HOBOTO COOCTBEHHMKA
BElIM, Ha KOTOPOTO IOTOBOP TpEIIIeCTBEHHNKA aBTOMATUUECKM HE PpacrpocTpa-
HseTcs. Ecii HOBBIM COOCTBEHHMK HE JaeT HAHMMATEITIO COoTJlachsl Ha ITOJIh30Ba-
HUE Belllblo, epBOHAYAIbHBINA HaliMOJATETb HECET OTBETCTBEHHOCTh I10 JOTOBODY.

508. Ilpexpamenne 10roBopa. B HekoTophIx ciydasix gorosop locatio-conduc-
tio rei Mor OBITb MPeKpalleH 00HOCMOPOHHUM OMKA30M OT HETO TOU WU IPYTOl CTO-
poHbl. Takoe MpaBo MPU3HABATOCH 32 HAHMMATENIEM, B YACTHOCTU, B TOM Cilyvae,
€CJIM TIPeIOCTaBJIeHHAsl HaiiMomaresieM Belllb OKa3ajiach HEMPUTOMHOMW IS TOJb-
30BaHUS: HAlPUMEp, CHSITOE XUJIOe MOMEILIEHNE COBEPIIIEHHO 3aTEMHEHO COCE-
Hell OCTPoiKoi — certe quin liceat colono vel inquilino relinquere conductionem,
nulla dubitatio est (D. 19. 2. 25. 2). HecoMHeHHO, B 3TOM Cilydae HaHUMATEIb MO-
KeT OTKa3aTbesl OT HaiiMa. HaHuMarenb Mor Takxke OTKa3aThCsl OT JOroBOpa, €Civ
MOJIb30BaHWE BEILbIO CBSI3aHO C cepbe3Hoii oracHocTbio (D. 19. 2. 27. pr.).

B psme ciaygaeB mmeeT mpaBo MpeKpaTUTh TOTOBOP HAaliMOIATENb.

Diaetae, quam teconductam habere dicis, si pensionem domino insulae
solvis, invitum te expelli non oportet, nisi propriis usibus dominus esse
necessariam earn probaverit aut corrigere domum maluerit aut tu male
in re locata versatus es (C. 4. 65. 3). - Ecam Tbl CHUMaeLLb KBapTUpYy m
nnatuiLb JO0MOB/IaAEbLY HAEMHYIO 1aTy, TO Tebsi Hes1b3s1 BbiCe-



JINTb MOMUMO TBOEI0 XeJlaHUsl, KPOMe TeX CJy4aeB, Koraa 4oMOoB/a-
Aesiey AOKaXeT, 4YTO KBapTupa eMy Heobxoauma AJ1si COOCTBEHHbIX
Hafo6GHOCTEel, NIN eC/IN OH XeslaeT PeMOHTUPOBaTh LOM WU €Cn
TbI 1710X0 06PAaLYasnCs C HAHATBIM NOMeLLeHUEeM.

ITo nmoBomy 3TOif KOHCTUTYLIMM HY>KHO 3aMETUTh, YTO B HEil MpOIJIsAbIBacT 3a-
0oTa He TOJIbKO O HaiiMonartese, HO M 0 HaHUMarese. [IpuurHOI 3TOi CI0XKHOCTH
MOTHBOB, TMPOHUKAIOIINX KOHCTUTYIIMIO, SIBJISIETCS TO OOCTOSITENTLCTBO, YTO B UM-
neparopckoM PumMe K HaiiMy mpuOeraiv yKe He OIHU TOJIbKO OEOHSKM, HO U
MIPeICTaBUTENN TOCMOACTBYIOIIETO Kiacca.

W3 npuBeaeHHON KOHCTUTYLIMM BUIHO, YTO HaliMOIATeIb MOT MPEKPATUTh 10-
TOBOp, €CJIM HaHWMaTe/Ib He TUIaTUT HAeMHYIO TUIaTy.

W3 IOurecr (19. 2. 54. 1) MbI y3HaeM, 4TO MpeKpallieHKe J0roBopa I0ITYCKACTCs,
ec/IM HaHMMaTe/lb He BHEC HaeMHOM IUIaThl biennii continui, T.e. 3a ABa roja momi-
psia. JIoroBop MOXHO PacTOPrHyTbh, €CIIM TIOKYNaTes b 30YIOTPeOIsieT CBOUM ITpa-
BOM, TTOJIB3YETCSI BEIbIO TaK, YTO MOPTUT €€ U T.I.; eCIM HaHATas Bellb TpeOyeT pe-
MOHTa, a BBINIOJHEHUE €ro HEBO3MOXHO 0e3 TMpeKpalleHUs] ITOJb30BaHUs
HaHUMAaTeIsl; HAKOHEIl, eC/TM Belllb OKa3ajach HEOOXOMUMOM sl IMYHBIX HalIOOHO-
cTeil HaiiMozatensi (TocjielHee OCHOBaHUWE JUIsI TpeKpalleHus ToroBopa ele pas
BBIIBJISIET COIMAIbHO-9KOHOMMYECKYIO 3aBUCMMOCTh HAHUMATEJIsI, BHIHYKIEHHOTO
OCTaBUTh HAHSTHII JIOM WJIM 3eMJTIO TOJIbKO B BHJIY TOTO, YTO COOCTBEHHUK HAHATON
BeIllM MMeeT JIMYHYIO0 HAMOOHOCTb B HEl).

Uro kacaercsi Opyrux OCHOBaHMU npekpaujeHusi JOrOBOpa Haiima Bellleid, TO
(B momojiHeHUe K OOIIMM IOJIOKEHUSIM O TMpeKpallieHUU O0sI3aTe/IbCTB — CM.
n. 345) HyXHO 3aMeTWUTb, YTO CMEPTh TOM WM IPYroil CTOpOHBI HE TpeKpalaeT
storo morosopa (I. 3. 24. 6); HO eciM Belllb CHSTA Ha HEONpeIeJICHHOE BpeMsl
quoad is qui earn (T.e. Beib) locasset dedissetve, vellet, T. €. moka Toro kejaaer
HaiiMozaTesb, TO CMEPTh HaiiMomaTesIs MpeKpallaeT 10roBop.

[pekpaiiaeTcst 1OroBop B YaCTHOCTH, MCTeueHHeM cpoka. Ho eciu akTuue-
CKU TIOJTb30BaHKE BEIIbIO CO CTOPOHBI HAHMMATESI TIPOIOJDKAeTC M MO OKOHYa-
HUU CPOKa, JIOTOBOP CUMTAETCS] BO3OOHOBJICHHBIM TI0 MOJYAIMBOMY COIJIACHIO
cTopoH (qui impleto tempore conductionis remansit in conductione,... reconduxisse
videtur — KTO Tpomo/IKaeT TMOJIb30BaThCSl HAHSTOM BEILBIO TI0 MCTEUEHUHM CPOKa
HaiiMa, cunMTaeTcs BHOBb HaHsaBIIMM Bewb) (D. 19. 2. 13. 11); intellegitur... domi-
nus, cum patitur colonum in fundo esse, ex integro locare — coOCTBEHHHUK, OCTaB-
JSIIOILMI apeHaaTopa Ha yyacTke (IO MCTeYeHUU CPOKa apeHbl), CUYUTAeTCsl ClaB-
MM yyactok cHoBa (D. 19. 2. 14).

§ 140. Haem ycnyr (locatio-conductio operarum)

509. Onpenenenne. /[ocosopom natima ycaye (locatio-conductio operarum) Ha3zol-
8aemcsi makoi 002080p, NO KOMOPOMY 00HA CMOPOHA — HaHsswulics (locator) npunu-
Maem Ha cebs 0053amenbcmeo UCNOAHAMb 8 NOAb3Y OpY20ll CMOPOHbL — HAHUMAmMens
(conductor) onpedenennvie ycayeu, a HaHUMAmMenb NPUHUMAEm Ha ce0st 0053amenbCmeo
naamums 3a 3mu ycayeu yCa06AeHHOe 803HASPANCOCHUE.

Horosop locatio-conductio operarum B ommume oT locatio-conductio operis,
HMMEIOIIETO LEJIbI0 IPEeIOCTaBIeHNe ITOAPSIIIMKOM TOTOBOTO pe3y/ibrara padoTHI,



MMeEeT ColepXXaHUEeM BBITTOJIHEHWE MMEHHO OTAENbHBIX YCIYr MO YKazaHWIO Ha-
HSBIIET0. OTO 0OCTOSITENIHCTBO MPUBOAMIIO HEM30EXKHO K U3BECTHON 3aBUCUMOCTHU
HaHsBILIErocsi OT HaHuMarest. HaHsiBLIMIACs, BBITIONHSIS M3BECTHbIE PadOTHI 3a
11arty, (hakTUYeCKU CTaBuJI ceOsl B MOJIOXKEHUE pada U BbI3bIBaI K ceOe Mpe3peHue
€O CTOpOHBI paboBiaznenbleB. [1oaToMy B Tex cilyyasix, KOrjia 1o XapakTepy OTHO-
LIEHMS TaKasi 3aBUCMMOCTb HaHSIBLIETOCS TIPENCTaBIISUIACh YHU3UTETbHOW WM BO-
o0lLIe He TOIXONALIEH, mpuberam K Joropopy mnopydenus (mandatum) (cm.
. 527 u ¢n.). HeobXxomumo, BIIPOYEM, 3aMETUTD, YTO B YCIOBUSAX PaOOBIALEb-
YeCKOro O0ILEeCTBa JOTOBOP HaiiMa JIMUHBIX YCIIYT BOOOILE HE MOT UMETh OOJIbILO-
TO pacrpoCTpaHEeHUsI U CKOJIbKO-HUOY/Ib CYIIIECTBEHHOTO 3HAUYEHMS: IS BBIMOJ-
HEHMSI BCSIKOTO poJia YCIYT B pacriopsKeHUU paboBaesblia ObLIU, MPEex/e BCero,
pa6kl. [anee, ObLIO B 00bIUAE, YTO BOJLHOOTIYIIEHHUKM T10 CIIELMaIbHOMY COIJIa-
LIeHNIo (iurata operarum promissio, cM. 1. 447) NpyHUMAIK Ha cebst 0BsI3aTeNbCT-
BO TIPENOCTABRMISATh MATPOHY U3BECTHOE YUCIIO PaOOUYMX JHEH B IOy VISl BBITTOJIHE-
HMSl pa3lMuHbIX Operae, yciayr. Takum oOpasoM, oOpauiatecsl K ycayram
CBOOOMHBIX TpaXgaH IMyTeM 3akjodeHust locatio-conductio operarum Ipuxomu-
jiock He yacto. CozepkaHue JOrOBOpa COCTABJISUIMA, TVIaBHBIM 0Opa3oM, TOBCEM-
HEBHbIE IOMAIIIHKE paboThl, HE MPEAToJaralolme HUKaK1uX OCOObIX CIIOCOOHOCTE
WY CIIELIMAJIbHBIX 3HAHUI.

[oroBop HaitmMa ycyr MOT ObITh 3aKJTIOYE€H WM Ha TOUYHO OTpPEAEIEHHBI CPOK
win 6e3 yKazaHus TAKOTO CPOKa, T.€. Ha HEOIpe/IeIeHHbIii cpoK. B aToM nocneanem
cllydae Kaxnasi CTOpoHa MOIVIa B Jito0oe BpeMsl 3asiBUTh 00 OTKa3e OT JOroBopa.

510. TlIpasoomromenns cropoH. HaHsBiuuiicss 00si3aH MCIIOJMHSITH B TeUeHUE
CpOKa JIOTOBOpa Te UMEHHO YCIIYyTH, KOTOpPbIE MPeAyCMOTPEHbI B JOTOBOPE, MPUTOM
WCTIONHATh IMYHO, 03 3aMeHBbI cedsl ApyruM auioM. HaHnumarens o0s13aH ycayra
oIlayMBaTh B yCJIOBIeHHOM pa3Mepe. Kak u mipu locatio-conductio rei, yriara Ha-
eMHOI1 TuiaThl Mo Joroopy locatio-conductio operarum npou3BOAUTCS poOst
numerando, T.e. TIpY CAEIBHO OTIaTe — IO BBITIOJIHEHWH YCIIYT, TIPU TTOBPEMEHHOM
oriate — 110 UCTEYEHUU TOW eMHULIbI BPEMEHU, 32 KOTOPYIO MIPOU3BOIUTCS Pacyer.

Ecnu HaHsBIIMIACS HE MOXET BCIEACTBUE OOJIE3HU WIM MHOW MPUYMHBI BbI-
TOJIHATD YCIOBJIEHHbIE YCIYTH, OH HEe MMEET MpaBa U Ha Bo3HarpaxaeHue. Eciu
K€ HAHSBLIMIACS TOTOB OKa3bIBaTh YCJIOBJIEHHBIC YCIYTH, HO €ro yCjayraMyd HaHU-
MateJib He TIOJIb3YeTCs TI0 HE3aBUCSIIIMM OT HAHSIBILIETOCs TPUYMHAM, TTOCTSIHUI
COXpaHsIeT TIpaBO Ha BosHarpaxkmeHue. «Qui operas suas locavit — rosopur Ila-
BeN — totius temporis mercedem accipere debet, si per eum non stetit, quo minus
operas praestet», T.e. «HaHSBLLIWICS JOJDKEH TOJyYUTh HAeMHYIO I1JIaTy 3a BCE Bpe-
Msl HaliMa, eCcJid OT HEro He 3aBUCENIO TO OOCTOSITEIbCTBO, YTO €My HE TPUIILIOCHh
TIPEIOCTABIIATH yCIIOBIeHHBIe yemyrs (D. 19. 2. 38. pr.). Bripouewm, 3ta HopMma, He
ObU1a oOsI3aTeIbHA M HE COOMIomanach Ha IIPaKTHUKe; TaK, CPely JOTOBOPOB, Haii-
JNEHHBIX B TaK Ha3blBaeMbIX TpaHCUIbLBAHCKUX TpunTuXax («TpaHCHJIbBaHCKUX
BOCKOBBIX Tab/MLax»)', MMeeTcs goroBop locatio-conductio operarum Ha ropHble

HaipeHHble B TpaHcunbBaHM BOCKOBbIE TabnuLbl (TpaHCUnbBaHCKME TPUNTUXM) NpeacTas-
AT co60 OKYMEHTbI IOPUANYECKNX CAENOK (KYNM-NPoaaXxu, 3aeMHbIX CTUMYNALNRA, 80~
roBOPOB TOBAPULLECTBA, a Takxe locatio-conductio operarum). 3T 4OKYMEHTbI OTHOCATCS KO
Il B. H.3. (NpMBGM3nTENLHO 131-1671T.)



paboThl, TIPUYEM B 3TOM IOTOBOPE COAEPXKUTCS YCJAOBKE, UTO €CIU MPOU3BOACTBO
paboT B TeYEeHUE HEKOTOPOTrO BPEMEHU OyIeT HEBO3MOXHO BCIIEACTBUE TOTO, YTO
KOITM OYIyT 3aJIMTHI BOMOI, TO HaeMHasl TUIaTa MPOIIOPIIMOHATBHO COKPAIIAETCS.

Eciv yesyraMy HaHSBIIETOCS He BOCIIONB30BAINCH BCIEACTBAE CMEPTA HaHMU-
MaTeJis, TIpaBO HAHSBIIETOCS Ha OIUIATy COIVIACHO JOTOBOPY COXPaHSETCs, Pas3Be
TOJILKO COIEPXKAHME JOTOBOPA COCTABJISIET BHIMOJIHEHNE TAKUX PabOT, KAKUE CBsl-
3aHbI C OCOOBIMU Haﬂ,O6HOCTHMl/I HaHUMaTCJId, U IPEAroJarajoch, 4YTo 9T YCIyTrnu
BBITOBOPEHBI MTEPCOHANBHO U HAHUMATEJIS.

Cum quidam exceptor operas suas locasset, deinde is qui eas condux-
erat decessisset, imperator Antoninus cum divo Severo rescripsit ad
libellum exceptoris in haes verba: «Cum per te non stetisse proponas,
quo minus locatas operas Antonio Aquilae solveres, si eodem anno
mercedes ab alio non accepisti, fidem contractus impleri aequum est»
(D. 19. 2. 19. 9). - Hekuii nepenucyuk 3akno4na gorosop locatio-con-
ductio operarum, a 3aTemM ero HaHumartesb ymep. Ha 3asisneHne, no-
JaHHOEe 3TUMNepernucYnKkoM [04eBuAHO, MOMNOBOAYyOTKa3aHaceaH -
KOB yrniatuTb emy ro goroBopy] AHTOHWI n CeBep Aaiam Takou
oTBeT: «Takkak, ro TBOVM Cc/10BaM, OT TeOsl He 3aBUCENO, YTO Tbl
He MOr BbIMOJIHUTL OOELLaHHbIX YC/1yr AHTOHUIO AKBUITY [T.€. HaHU-
maresiio], To cripaBea/IMBoOCTb TPebyeT, YTOObl 3aK/Il04YEHHbIV C
TO6OVi OroBOP Obls1 UCMOJIHEH, €CJIN TOJIbKO Thl HE 10J1y41J1 B TOM
)Ke rofy HaeMHyIo rnnaty o1 ipyroro».

B 3akimounTebHBIX CI0BaX PECKPUITA BBIPAXKEHO TO IMOJOXEHUE, YTO HEeUC-
TOJTH30BaHNE HAHMMATEJIeM YCIIYT HAHSBIIIETOCS He JOJDKHO CITYKUTb TSI TIOCIe-
HEro MCTOYHUKOM OOOTAIlleHUsT IMyTeM MOJyYeHUsI TUIaThl 32 OOUH M TOT Xe TIepU-
OJ1 BpEMEHHU OT JIByX HAHMMaTeJIeil: 3apaboTaHHOE HaHSBIIMMCS 32 TO BpeMs, TToKa
HaHMMaTeNIb He TIOJIb30BAJICS €ro yCJAyraMM, 3aCUMTHIBAETCS B CUET BO3HArpaxkie-
HUS, TPUYNTAIOIIETOCS HAHSBIIEMYCS TI0 JaHHOMY JOTOBOPY.

§ 141. NMoppspa, (locatio-conductio operis)

511. Onpenenenne. Jozoeopom naiima pabomot, nodpsda — locatio-conductio
operis — Ha3bleaemcsi 002080p, N0 KOMOPOMY 00HA CMOPOHA — NodpsaduukK, conductor,
npunuMaem Ha cebs 0033amMeabCmeo UCNOAHUMb 6 NOAb3Y OPY20l CMOPOHbI — 3aKA34U-
Ka, locator, uzeecmmyio pabomy, a 3aKa3uuk nPUHUMAem Ha ce0st 0053amenbCmeo yn-
Aamumos3a3mypabomy onpedeneHHoe 0eHeNCHOe 803HaAzpadcoeHue.

Ommure 3TOoro A0roBopa OT Mpeablayllero Aoropopa, locatio-conductio oper-
arum, 3aKJII04aeTcsl B TOM, 4TO IO AoroBopy locatio-conductio operarum HaHsIB-
LIMics 00s13aH K TIPEIOCTABICHUIO OTIEIBHBIX YCIYT, JOTOBOP XK€ TOApsiIa Ha-
MpaBJieH Ha TO, YTOObl TIOAPSIIYMK Nl OMpeAeSeHHbI Opus, 3aKOHYEHHBIN
pe3ysbTarT:

«Opere locato-conducto»: his verbis Labio significari ait id opus, quod
Graeci apotelesma vocant, non ergon, id est ex opere facto corpus
aliquod perfectum (D. 50. 16. 5. 1). - Bripaxenue «locatio-conductio



opens», no cioBam JlabeoHa, 03Ha4aeT Takyro paboTy, KOTOPYIO
rpeku 0603Ha4aloT TEPMUHOM «3aKOHYEHHbIV TpYA» [pe3ynbTat
TpyAaa], BpOTUBOMO/IOXHOCTb «paboTe» [Kak Tpy0BOMYNPOLEC-
Cy], T.e. HeKOTOPbIVi OKOHYaTE IbHbINPE3Y/1bTaT BbIMOJIHEHHOV pa-
60THhI.

Peub nieT IMEHHO O HaiiMe paboThI: 3aKa3uMK, COAIOIIMIA paboTy, UMEHYETCSI
locator, a 1110, UCTIOJHSIIOIIIEe paboTy, Ha3biBaeTcs conductor.

Ha xapakTepuCTUKy JOrOBOpa HE BIIMSIET, JOTOBApPUBAIOTCS JIM CTOPOHBI TaK,
YTOOBI BCSI CyMMa BO3HArpaXk[eHHUsI 3a paboTy ObLIa yIulaueHa MOJTHOCTBIO IO cla-
ye paboThl, WIK OIUIaTa pabOThI JOJDKHA MPOU3BOIUTHCS 10 YaCTSIM, [0 MEPE BbI-
MOJIHEHUS e€:

Non... quiquam interest, utrum uno pretio opus an in singulas operas
collocatur, si modo universitas consummationis ad conductorem perti-
nuit (D. 19. 2. §1. 1). - Hucko/IbKO He BaXHO, caaHa v paboTta 3a ean-
HYIO LIeHY WJIN C Or1aTou Mo oTAesIbHbIM HacTsM paboTbl, eCcin
TOJIbKO Ha NoAPSIAYMKA BO3/IOXKEHO NPEeACTaBUTb 3aKOHYEHHbIV pe-
3y/ibTar.

Kak yxxe ynomuHanocs Bbiiie (1. 500), 1oroBop moapsiia B TeX CIydasix, Koraa
MOAPSITYMK PabOTAaET CO CBOMM MaTepuasioM (ITOJIHOCThIO WM B YacTH), OJM3KO
TOIXOOUT K JOTOBOPY KYIUTU-TIPOAaXKu. PasrpaHnduTtenibHas JTMHUS Mexay 000-
VMU 3TMMU TOTOBOPAMU TIPOBOAMTCS PUMCKUMU IOPUCTAMU B 3aBUCUMOCTH OT TO-
TO, KTO JIaeT CaMblii CyIIIECTBEHHbII MaTepua sl BHITIOJTHEHUsI PabOThI.

Sabinus respondit, si quam rem nobis fieri velimus, veluti statuam vel
vas aiiquod seu vestem, ut nihil aliud quam pecuniam daremus, emp-
tionem videri, nec posse ullam locationem esse, ubi corpus ipsum non
datur ab eo, cui id fieret: aliter atque si aream, darem, ubi insulam aedi-
ficaret, quoniam tunc a me substantia proficiscitur (D. 18. 1. 20). - Ha 06-
paLleHHbIri kK CabuHy BONPOC 3TOT IOPUCT OTBETUJI, HYTO €CJIN Mbl
XOTUM3aka3aTbAs1sicebsikakyo-HNOYab BelLlb, HarpuMmep, CTaTyio,
cocyaunnunnaartbe, Tak, 4To Mbl He JlaeM MacTepy Hn4ero, KpomMme fe-
Her, To0 3TO — AO0roBOP Kyr/n: HE MOXET ObITb JOroBOpa Harima B
TexcJiyyasix, Koraa ToT, A4J151 KOro BbIroJIHeTcss paboTa, He rnpeao-
cTaBsJ/issieT camoromMartepuana. IHoe aesno, ecinsaaio y4acTok, 4To-
Obl APYroe 1nLo rNoCTPOWUIIO Ha HEM [JOM: 31€Cb CAMOE CYLLECTBEHHOE
MaeT OT MEHSI.

3eMJlsl SIBNISIETCS CAMBIM OCHOBHBIM 3IIEMEHTOM, OOECIIEYMBAIOLINM TTOCTPOIi-
KY, ¥ TTOCKOJIbKY MOCTPOIKa MPOU3BOAMTCS Ha 3eMJIE 3aKa34mMKa, IOTOBOP paccMa-
TpuBaeTca Kak locatio-conductio.

B [lurecrax TOT e TpUMep TIPUBOAUTCS C AOTIOTHUTEILHBIM YKa3aHUEM, YTO
XOTsl MOAPSAMYMK, CTPOSIIMIA JIOM sua impensa, repeaer 3aKa3quKy MpaBo coOCT-
BEHHOCTU Ha 3aTpayeHHbIE MaTepUalbl, BCE XK€ NOroBOp Ipu3Haerca 3a locatio:



locat enim artifex operam suam, id est faciendi necessitatem — crieumanucr ciaer
CBOW TPy, SIBJISIIOLIMICS HEOOXONMMBIM YCIOBUEM Bo3BeneHUs 3nanus (D. 19. 2.
22.2).

B Uncruryimsx FOctranana (3. 24. 4) nosropsietcst ipuMep, PUBOANMbII T'a-
€M, OTHOCUTEJIbHO 3aKa3a KOJIell; BOMPOC pelaeTcsl Takke B 3aBUCUMOCTH OT TOTO,
KOMY MPUHAIEXUT 30JI0TO, U3 KOTOPOTO M3TOTOBJSIIOTCS KOJbLIA: €C/IU U3 30JI0Ta
MacTepa, JOroBop XapakTepu3yeTcsl KaK KyIUIsa-Tpoaaxka, eciii U3 30J10Ta 3aKa34K-
Ka — Kak mofapsia. SIBojeH maeT make oOOOIleHMe IT0 3TOMY BOIIPOCY: quotiens
(materia) et immutatur et alienatur, emptio magis quam locatio intellegi debet, T.e.
B TeX C/ydyasix, KOIJa MMeeT MECTO U IepepaboTka Martepuana U OTYyXIeHUE €ro,
JIOTOBOP SIBJISIETCSI CKOpee Kyruieid, yem HaiimMoMm (D. 18. 1. 65).

512. OoszanHocT noapsmumka. [lonpsymuuk 00si3aH MCMONHUTD U ¢AaTh pabo-
Ty, KaK 3aKOHYEHHBII PEe3YJbTaT, B COOTBETCTBUU C JTOTOBOPOM, WCIOJTHEHHBIM
HaJyIeXalMM o0pa3oM B CMBICIIC M CpOKa, M KadecTBa paboThl. Ecmm moapsymank
OTCTYIaeT OT IOTOBOPA C COIIaCHsl HaHMUMATeJIsl, TO, XOTsI UCTIOIHEHNE Y HE COOT-
BETCTBYET YCJIOBUSIM JOTOBOpPA, MOAPSITYMK OTBETCTBEHHOCTH He HeceT (D. 19. 2.
60. 3). Ilpu OTCYTCTBUM B AOTOBOPE TOYHOTO CPOKA UCTIONHEHMSI pabOTHI TIOAPSI/I-
YUK JOKEH WCIIOJHUTh M ClaTh paboTy B HOPMAJIbHO HEOOXOMMMOE IUIS TOTO
Bpemsi (quatenus vir bonus de spatio temporis aestimasset, T.e. B TeueHue TaKoro
TIPOMEXYTKA BPEMEHU, KaKOK MpU3HaI Obl HEOOXOIMMBIM JOOPOIIOPSIIOYHbIN Ye-
JoBek) (D. 19.2.58. 1).

Ecu norosopoM IMpemycMOTpeHo 3a 3aKa34yMKOM MpPaBo, B CIydae HapyleHUsI
MOAPSITIYMKOM CPOKa, PACTOPTHYTh IOTOBOP M CIATh PabOTy APYroMy MOAPSITUUKY,
TO 3aKa34MK He MMeEeT TpaBa CMEHMTh MOAPSIYMKA paHbIlle HACTYIUIEHUST CpOKa
MCTIIOTHEHMsT paboThl (non ante relocari id potest, quam dies efficiendipraeterisset,
T.e. HE MOXET CaTh paboTy APYyroMy MOAPSITYMKY paHblile, YeM HACTYIUI CPOK ee
ucnonHenust) (D. 19. 2. 13. 10).

IMonpsimurk OTBeYaeT 3a BCSKYIO BUHY, He MCKiodas jierkoii (culpalevis). Kax
roBopuT [aif, BUHBI MOAPSITYMKA HET TOTIa, KOrma CAelIaHO BCe, YTO TMPEeayCMOT-
pen Obl camblii 3a00TIMBBIN yenoBek, diligentissimus (D. 19. 2. 25. 7). Tak, Harmp.,
€CJIM CYKHOBaJI BO3bMETCS OTHeNaTh (BBIOSINUTh) IUIAThe, a 3TO IUIAThe MPOTPHI3YT
MBILLIM, OH OTBEYaeT Mo actio locati, moroMy uTo IOJKEH ObUT IPUHATH MIPEIOXPa-
HUTETbHBIE MEPhI TIPOTUB 3TOr0; TOYHO TaK e OH OTBEYaeT U B TOM CJIyvae, eclid
CITyTaeT B3SITOE OT Pa3HbIX JIUII B OTIEJIKY TUIAThe Y BbIIACT TUIAThE JAHHOTO 3aKa3-
YMKa IPYroMy, XoTs Obl U MO He3HaHuIo («ignarus») (D. 19. 2. 13. 6).

TMonpsimuvk 06s13aH TPEACTABUTD 3aKa3uMKY Pe3yJIbTaT paboThl; eMy pa3peliia-
€TCsI TIOJIb30BAaThCS YCAyraMy IPYTHUX JIMIL, HO C TeM, YTO 32 UX BUHY TOIPSTIMK
OTBEYaeT Kak 3a CBOIO COOCTBeHHY10. B mctounukax (D. 19. 2. 25. 7) npuBoaurcs
Takoii Kasyc. JIMIO B3sUTOCh TIepeHECTH KOJIOHHY ¢ OJHOTO MecTa Ha apyroe. [lpu
TOMHSATUH, TIEPEHOCKE WIM TOCTAHOBKE Ha HOBOE MECTO KOJIOHHA IOBpEXkKIEHA.
IOpuict npu3HaeT B3SBILIEroCs: UCIIOJHUTD 3Ty pabOTy OTBETCTBEHHBIM, €C/Id ObLia
NpY 3TOM KaKasi-HUOY/Ib BUHA JIMYHO €r0 «TEeX JIML, TIOMOIIBIO KOTOPHIX OH MOJIb-
30BaJICSl TIPM MCTIOJTHEHUH 3TOM paboThI (COI03 «M» B JAHHOM CITydae HET OCHOBA-
HMSI TIOHUMATh B CMBICJIE HEOOXOMUMOCTH OJHOBPEMEHHOM BUHBI U ITOAPSIINKA 1
€r0 MOMOITHMKOB: HEe MOXET BbI3bIBaTb COMHEHMI, YTO 3a CBOIO JIMYHYIO BUHY
MOAPSTYMK OTBEUYAET, XOTSI Obl €r0 MOMOIIHUKA HUKAKOW BUHBI HE MOMYCTHIIH,



C/IeoBaTeIbHO, COEMUHEHUST 000MX C/laraéMbIX — W BUHBI TTOAPSITYMKA, U BUHBI
TIOMOIITHKOB He TpeOyeTcsI).

513. Puck cityvaiiHOM TMOev vy nopum paboThl. [1o Borpocy o ToMm, KTo He-
CET pucK CITyJaifHOM THOENM WIIM TTOPYM PabOThI, YKa3aHUSI KICTOYHMKOB HECKOJTb-
KO pasHopeuuBbl. OCHOBHOW TPUHILIMII, O KOTOPOMY PELIAOTCS B MCTOYHUKAX
OT/IEJIbHBIE Ka3yChl, CBOMUTCS K TOMY, YTO CiIy4aiiHasi TMOeIb WK Topya paboThl,
TIPOMCIIIEIINE IO CAAYM WCTIONMHEHUST paboThl, JIOXKATCS Ha TOAPSIIMKa, TTOCTe
crmaur paboThl — Ha 3aKka3uuka. Tak, Harpumep, JIabeoH peliaet BOmpoc MmpruMe-
HUTEJIbHO K TAaKOMY CJIy4alo, KOTrJa MOAPSTYMK BBIPBLT COIJIACHO IOTOBOPY KaHa-
BY, a IIPOMCLIEAIINIA 00BaJT BCIO 3Ty padoty ucroptii (D. 19. 2. 62). OgHako B ToM
JXe OTPBIBKE MCTOYHUKOB MIPUBOOUTCS MHeHMe [1aByia, KOTOPBIil TIPOBOIMT pas3in-
Yyye: ecId 3TOT 00Bal Impom3oles soli vitio (BCJenCTBre MOpoKa WM HEHOPMab-
HOCTM B CAMOM 3eMEJIbHOM y4acTKe), TO MOCJIEACTBUsI 00Bajia JIOXKATCsl Ha 3aKa3-
4uKa, a eclii Operis vitio (BcenctBue medekra paboThl), — TO Ha TOAPSIUMKA,;
TOJTYYa€eTCsl, 9TO JAXKeE I0 caaur pabothl periculum est locatoris, puck HeceT HaHU-
Maresb (D. 19.2.62).

[peoGnanarorieil, OMHAKO, HAO MPU3HATH TY TOUKY 3pEHUS, YTO 0 CIAYM MC-
MOJIHEHMS paboThl puck HeceT noapamuuk (D. 19. 2. 36). Iopunumomy, TTapen ume-
€T 31eCh B BUAYy HE TPOCTYIO CYYalHOCTb, a IEUCTBUE CTUXWM, TTOCIEACTBUS KOTO-
poil M JIpyrrie pUMCKKE IOpUCTBI ObUTM CKJIOHHBI OTHOCUTH Ha CUET HaHWUMATeJls.
SIBonen B [Iurecrax (19. 2. 59) orHocur Ha locator’a prck B ToM ciIydae, ey vi nat-
urali veluti terrae motu, CHJIOI IIPUPOIBI; HAIIPUMED, 3eMIETPSICEHNEM YACTUYHO
YHUYTOXACTCSl TOCTPOEHHOE TOAPSIUMKOM 3IaHue; ellle OIpeAeieHHEe TOBOPUT
®dnopeHTUH: «i vi maiore opus prius interciderit, quam adprobaretur, locatoris per-
iculo est», T.e. ecm pabGora MOrMOHET 0 OMOOPEHMST 3aKa3YMKOM BCJIEICTBUE HEO-
JOJTMMOM CHJTBI, TO 3TO JIOKUTCS Ha pyuck HaHumartens (D. 19. 2. 36).

Puick 0OBIMHBIX CiTy4aifHOCTEl 10 ¢IauM paboThl HECeT MOAPSMUYMK, TOCIIe Caa-
yu — HaHUMare b, HaHWMaTen b HeceT HeOIaronpusiTHble TIOCIEACTBUS CTyJaii-
HOIM TIOpYM paGoThl U B TOM CTydae, eClI 3Ta CIy4alfHOCTh HACTYTIHJIIA, XOTS U 10
omobpeHusT paboThl, HO paboTa JODKHA ObLIa TOJIyYuTh omoOpeHue (si tale opus
fuit, ut probari deberet) (D. 19. 2. 3).

514. Oossannocv Hanmmarestst. Ha o6s3annocmunanumamens, locator, 1€sKut
YILIATUTD YCJIOBJICHHOE BO3HArpaXkaeHue.

Ecmm B miporiecce MCTTOMHEHMsT PabOThI BBISICHSIETCS] HEBO3MOXKHOCTh MCITON-
HUTb pabOTy 3a YCJIOBJICHHYIO 1IEHY, B OCHOBaHME KOTOPOIi IMOJIOKEHa CMeTa, CO-
CTaBJIEHHAs TIONPSITUMKOM, OT HAHUMATEISl 3aBUCUT WM COIIACUTBCS Ha YBeIMJe-
HYe BO3HATPaKIeHWS TOAPSIIMKA WIM TPHOCTAHOBUTH PabOTy M OTKAa3aThCsl OT
noroBopa. Eciv moapsimumk, BOMpeKr yKa3aHMIO 3aKa3urKa O MpeKpaieHn pado-
ThI, Oy#eT ee TMPOoAoJIKaTh, 3aKa3UMKY AaeTcsl actio locati, ¢ MTOMOIIBI0 KOTOPOil OH
MOXeT TpeOOBaTh OT TIOIPSIIYMKA BO3BPAILEHUS] HEM3PACXOJIOBAHHON YacTU aBaH-
ca, yrmadeHHoro 3akaszuukoM (D. 19. 2. 60. 4) u, ciremoBaTeIbHO, — PaCTOPKEHMS
JIOTOBOpA.

Ecnu HaHWMMaTe b TTPOM3BOJIBHO OTKA3bIBAETCSl TPUHSITH OT MOAPSIMYMKA UC-
MTOJTHEHHYIO MM paboTy, TO CJIenyeT MPU3HaTh, YTO OH He OCBOOOXKIAETCS OT 00sI-
3aHHOCTH YIUIATUTh TIONPSIMYMKY TIPEIYCMOTPEHHOE JOTOBOPOM BO3HArpaxkIeHue
(momo6HO ToMy, KaK B MCTOYHMKAX PEelIaeTcsl 3TOT BOIPOC B OTHOILIEHUM locatio-



conductio operarum). Ecimu HaHMMaTe b MpepBajl BHIMOJHEHHWE 3aKa3aHHOI pabo-
ThI PaHbILIE CPOKA, W MOAPSITUNKY YIATOCHh UCITOJIb30BaTh OCBOOOIMBIIEECS BPEMS
Ha Ipyroii paboTe, ero 3apaboTOK ITO 3TOil BTOPOIl pabOTe 3aCUMTHIBACTCS B CUET
BO3HATPaXKIEHUsI, TIPUUUTAIOIIETOCS] eMy OT TePBOro HaHUMAaTeJIsl.

515. Lex Rhodia de iactu. OmHrM 13 TPaKTUYECKHM BaXHBIX CJy4aeB ITPUMEHE-
HUs locatio-conductio operis ObUIa MepeBO3Ka, B YACTHOCTH, 1epeso3Ka MOPCKAsl.
B cBa3u ¢ Tem, uto B ['perivy 3HaUMTENbHO paHblle PrMa pa3Buiochk MoperuiaBa-
HME, TaM paHblIe CTAIM CKIIaAbIBaTECSI MOPCKYE O0blYau, TTO3IHEE PELEMMPOBAH-
Hble PuMom. Tak, B CBSI31 ¢ MOPCKOI MEPEBO3KOM CJIOXKMIIACh B TPEYECKOM TIpaBe
U TIOTOM Tepelivia B pUMCKOe TIPaBo crieluaibHasi HopMa, U3BECTHAsI TI0J] UMEHEM
lex Rhodia de iactu (ponoccKuii 3aKOH O BbIOpAChIBAHUN).

Ecnu Bo BpeMs1 MOPCKOTO TIIaBaHMST BO3HUKAET OOIIasi OMAacCHOCTb W JUIS KO-
padIIsT 1 WISl TIepeBO3MMOTO TPy3a, U JUTST TIPEAOTBPAIIICHUST ITON OTTaCHOCTHU KarTy-
TaH KopaOJisi oKa3aJicsl BEIHYKIEHHBIM YacTh IPy3a BEIOPOCUTH B MOpPE, TO TIPOUC-
TeKalolle OTCIoNa YOBITKU paCHpeAesisIIoTCsl MeXAy TeMHU, KOMY Yyrpoxaia
omacHocTh. «Lege Rhodia cavetur, ut, si levandae navis gratia iactus mercium fac-
tus est, omnium contributione sarciatur quod pro omnibus datum est», T.e. pogoc-
CKUM 3aKOHOM TpeayCMaTpUBAETCsI, YTO €CJIU JJIsI CIIaceHUsT Kopaosisi BEIOpachiBa-
eTcs Tpy3 B MOpe, TO yliep0, MOoTydaeMblil OT 3TOr0 U BbI3bIBAEMBIN MHTEpECaMu
BCeX, IOJDKEH BO3MEIIATRCS TyTeM pacrpeneieHust Mexiy Bcemu (D. 14. 2. 1). Bro
pacmpeieJiecHe OCYIIECTBIIIIOCH ClienyommM oopa3oM. COOCTBEHHUKHM BBIOPO-
IIIEHHOTO TPy3a, SBJISIONIMECS locator’aMy 10 OTHOIIEHHMIO K XO3SUHY KOpaoJis,
B3SIBLIEMYCSI UX TIEPEBE3TH, TIPEABSIBIISIIOT K 3TOMY MoclienHeMy actio locati, a xo-
39MH Kopabjisi mosyda actio conducti TeM rpy3oxossieBaM, Ipy3bl KOTOPbIX ObUIA
cniacessl, ut detrimentum pro portione communicetur (4To6bl yiepd pacrnpese-
JIUJICSI IPOTIOPLIMOHAITEHO).

§ 142. fNoroBop ToBapuwecTBa (societas)
516. Ilonsmue o noroBope ToBapuiecTBa. Lleb mOroBopa ToBapuIleCTBa, a
BMecCTe € TeM M OCHOBHOE €Tro cofiepXXaHue Tak onuchiBatotcest B MHctutyimsx las:

Societatem coire solemus aut totorum bonorum aut unius alicuius
negotii, veluti mancipiorum emendorum aut vendendorum (l"ai. 3. 148).
- Ml umeem 06bIKHOBEHWE BCTYNaThb B TOBAPULLIECTBO WJIN B OTHO-
LUEHVY BCEro UMYLLIECTBA, Win AJ1s KaKoro-Hubyab OAHOro Aena, Ha-
npumep, A1s NOKYNKu Wiv npoaaxv pabos.

Kak noroBop KoHceHCyalnbHBIH, T.€. 3aKiTo4aeMblii nudo consensu (IPOCTHIM
comalieHreM), societas OTHOCUTCS K TaK Ha3bIBaeMOMY ius gentium, T.e. TOCTYTeH
He OJTHUM TOJIbKO PUMCKHM TpaXaaHaM, HO U BceM BooOlie, naturali ratione — no
ecrectBeHHOMy pasymy (Tait. 3. 154).

517. OcHoBHbIE 3JIeMEHTHI I0T0Bopa. 13 IIprBeIeHHBIX BhIIIIE CJIOB [ast BeITe-
KaloT CJIEIYIOIINE OCHOBHble IneMeHmMbl 002080pa societas: a) O0beIMHEHUE JIULI, 0)
IUTST TOCTVKEHUST KaKOW-TO oOIel Xo3siiicTBeHHoU 1ienmu. CaMo coboil TTOHSITHO,
YTO HEIOMYCTUMO TOBAPUILIECTBO IS OCYILIECTBICHUS HEIO03BOJICHHOW WiIn 6e3-



HpaBcTBEHHOI Leau: rerum inhonestarum nullam esse societatem, T.e. He MOXer
OBITH TOBAPUILIECTBA LIS JOCTYDKEHUST HedecTHhIX neeid (D. 17. 2. 57).

518. IIpoucxoxaenue norosopa. JJocTaTOUHOrO MaTepraia B UCTOYHUKAX JIST
OTBETa Ha BOMPOC 00 HMCTOPMYECKOM IMPOMCXOKIECHUH TOBApPHUIIIECKOTO IOTOBOPA
IO TIOCJIETHETO BpeMEeHU He ObLI0. B criermanbHoOl JIUuTepaType ToJIb30BajIcs 00Ib-
MM pacrpoCTpaHEHUEM TOT B3IJISAA, UTO societas BO3HMKIIA Ha TOYBE CEMEMHOM
OOIIIHOCTA WMMYILIECTBA, TJIABHBIM OOpa3oM, CPeAM COHACIIETHUKOB, OOBEIUHSIB-
IMXCS TSI COBMECTHOM OXpaHbl CBOETO MMYIIIECTBA U YIIPaBieHUs] M. BbITh MO-
3KeT, B BUIY TAKOTO MPOMCXOXICHUSI TOBApUILECTBA YJIBITUAH TOBOPUT, YTO SOCi-
etas ius quodammodo fraternitatis in se habeat (TOBapuIIECTBO CONEPXKUT B cebe
Kak ObI ripaBo 6parctsa) (D. 17. 2. 63). UctopuyeckuM MporCcXOXIEHUEM JOTOBO-
pa TOBapUIIIECTBA M3 CEMEHHBIX OTHOLICHWIA OOBSICHSIIOT U Ty OCOOEHHOCTh SOCi-
etas omnium bonorum (T.e. KaK pa3 TOro BHa TOBAapHUIIIECTBA, KOTOPBI HAIIOMU-
HaeT ceMeiHbIe OTHOILIEHHUsI), YTO TOBAPHII, KOTOPOMY TPUXOOUTCS OTBEYaThb
Tepel IpYTMMU ToBapuinamMu ([0 actio pro socio), TONb3yeTcsl TakK HasbiBae-
MbIM beneficium competentiae, T.e. Moxer TpeOOBaTh, YTOOBI NIPY B3BICKAHUU €My
OCTaBWJIM HEOOXOMMMBIE CPEICTBA JUISI CYIIECTBOBAHUS.

3a mociemHee BpeMsl 3Ta TOYKA 3pEHUS TOMYIMa OMOPY B HAMIEHHBIX B
1933 romy HoBBIX (pparMeHTax Muctutyuwmii Iast. K moroBopy ToBapuiliecTBa OTHO-
CUTCA CIIEAYIoNMiA HOBBI (parmenT (ripuBeneH y Girard, Textes de droit romain,
1937 ., crp. 312-a; Taii. 3.154-a - 154-b):

154-a. Est autem aliud genus societatis proprium civium Romanorum.
Olim enim mortuo patrefamilias inter suos heredes quaedam erat legiti-
ma simul et naturalis societas, quae appellabatur ercto non cito, id est
dominio non diviso: erctum enim dominium est, unde erus dominus dic-
itur: ciere autem dividere est: unde caedere et secare (et dividere) dici-
mus. - EcTb gpyrovi pog ToBapuLLecTBa, B KOTOPOM MOIJIN COCTO-
SAATb TOJILKO puMckue rpaxpgaHe. Hekorga, B cny4ae cmeptu otua
cemeiicTBa, Mexay ero HacaegHUKaMu yCTaHaB/INBaaoCh HeKoe TOo-
BapuLLEeCTBO, O4HOBPEMEHHO U 3aKOHHOEe U eCTeCTBeHHOe, KOTopoe
Ha3bIBaJIOCb TOBaPULLECTBOM HEPa3A4e/1eHHbIX HACIeAHUKOB, T.e. He-
pa3genieHHbIX COOCTBEeHHUKOB: MO0 HacsiiegCTBO O3Ha4YaeT coOCT-
BEHHOCTb, Mo4YeMy HacJieAHNKA Ha3bIBalOT COOCTBEHHUKOM: a «ciere»
O3HayaeT «[esinTb», OTKyAa Mbl MPOU3BOAUM CJI0Ba «PyOUTb», «pac-
ceKaTtb» U «4eJiINTb».

154-b. Alii quoque qui volebant eandem habere societatem poterant id
consequi apud praetorem certa legis actione, in hac autem societate
fratrum ceterorumve qui ad exemplum fratrum suorum societatem
coierint, illud proprium (ierat) (uunus) quod vel unus ex sociis com-
munem servum manumittendo liberum faciebat et omnibus libertum
adquirebat: item unus (rem) communem mancipando eius faciebat, qui
mancipio accipiebat ... - Ecam gpyrne nuya xenann cocrtoste B Ta-
KOM TOBapuLjecTBe, OHU MOIJ/IN OCYyLLEeCTBUTb ITO, MOJIyYUB y rnpe-
TOpa onpepgeneHHyw legis actio. 3Tomy ToBapuwjecTBy 6paTbeB
[T.e. B cnyyae cemeriHOM OBLLHOCTU], a TakXke U TOBapuLLeCTBy APY-



rux iy, BCTYNUBLUNX B TOBaPULLECTBO 10 NPpuMepy CeMeiiHOo o0LL-
HOCTU, ObIJIO CBOWICTBEHHO TO, YTO €CJIM O4UH U3 TOBapuLyeu oTny-
ckas1 Ha BoJiio o6Lyero paba, oH 3aTuM genas ero cBo604HbIM U BOJIb-
HOOTNYWEeHHUKOM B OTHOLUEHUM BCEeX ToBapuuieii: TOYHO TaKxe,
Korga oguH nepegasan no MaHuvnayun o6Lyyio Belub, OH Aenan ee
CO6CTBEHHOCTbIO rnpuobperaress.

519. Bumpl ToBapuinecTsa. JIoroBOpoM TOBapUILECTBA CO3AACTCSl, B TOM MU
WHOUN Mepe, UMYIIeCTBEHHAsT OOIITHOCTb.

OOILIHOCTh UMYIIIECTBA, MOXET ObITh YCTAHOBJIEHA IO IOTOBOPY B CaMbIX pa3-
HOOOpa3HbIX pa3Mepax U popmax. Tlpenessl oOLIHOCTU B CMBICIIE €€ pa3MEpOB OIl-
penenenbl ['aeM Kak societas totorum bonorum, oOIIHOCTh BCEro MMYIIECTBA, Ha-
CTOSIILIETO 1 OymyIlero, BKIoYast U cirydaiiHbie (ex fortuna) mpuodperenus (D. 17.
2. 73), ¢ OIHOIA CTOPOHBI, U societas unius negotii (WM unius rei), oObEANHEHE
IJIS1 OTIEbHOTO, eAMHUYHOTO JieNia, C IPYTOil CTOPOHBI.

Mexmy 3TUMM IBYMSI KpaltHUMU TIpefiejiaMyd BO3MOXKHBI camMble pa3HOOOpas-
Hble KoMOMHaIMK. OCOOEHHBIM PACIIPOCTPaHEHWEM TIOJIb30BAIACH SOcietas quaes-
tus — IOroBOp, MO KOTOPOMY WJIeHbl TOBAPUILIECTBA OOBEAUHSIOT CBOE MMYIIIECT-
BO, MpeIHa3HAYECHHOE ISl ONPEIEICHHON MPOMBIIIUIEHHON NEATEeIbHOCTUA, U BCE
(KaK MOJIOXKUTESTbHBIC, TAK U OTPUIIATENIbHBIC) PE3Y/IBTAaThl ATOM AEATEIbLHOCTA (HO
He CIIy4JaifHbIe TTOCTYIIIeHHs, lucrum ex fortuna).

OTa (popma TOBApUIIIECKOIO COeTMHEHMST ObLTa HACTOJILKO PAaCIpPOCTPaHEHHOM,
yro Yaermuan (D. 17. 2. 7) TOBOPHUT, 4TO €ClT JOrOBOP TOBAapHUIIIECTBA 3aKTIOYEH
simpliciter, mpocto, 6e3 moxpoOHBIX yKazaHwuii, si non fuerit distinctum (t.e. cto-
POHBI HE OIpPENEIMIN, Ha YTO UMEHHO PACIIPOCTPAHSETCS OBIIHOCTD), TO «[SOCi-
etas| videtur coita esse universorum, quae ex quaestu veniunt, hoc est id quod
lucrum ex emptione venditione locatione conductione descendit», T.e. cuutaercs,
YTO societas yCTaHOBJIEHA J1s OObEMMHEHWST BCETO TOJTy4aeMOoro OT quaestus, Mpo-
MBIIIIEHHOM JEATeIbHOCTU, T.€. BBITOIbI, KaKas MOXET MOJYYUThCS OT KYTUIM-
TIpONaXy MO0 Halima.

PasMuHbl ¥ BO3MOXHBIE (hOPMBI TOBAPMIIECKUX 00BbEAMHEHHIt ¢ TOUKM 3pe-
HUSI XapakTepa TpaB Ha OOBEAMHSIEMOE MMYIIIECTBO: OOITHOCTh MMYILIECTBA TOBa-
pulleil MOXET BbIpa3uThCsl B Harbosiee cuiibHOI (hopMe — B 00pa3oBaHUU TpaBa
o011eli COOCTBEHHOCTH; 3TO Bcerda ObIBaeT IpM societas omnium bonorum. Ipu
societas omnium bonorum Bce UMYIIECTBO, MPUHAIeKaIllee JIMaM, BCTYMaIOIIMM
B 3TOT IOTOBOP, HEMEIJIEHHO CTAHOBUTCSI OOIIMM BCEX MX MMYIIECTBOM, TaK Kak,
XOTs1 Obl U He ObUIO CHEelMaTbHON TpaAuIMK, HO TIPEArofiaraeTcsl MoyaiuBast
tpamuuys (D. 17. 2. 1. 1; 2); HO HeT NPEMnsITCTBUM U K TOMY, YTO TOBapHIIY Orpa-
HUYMBAIOTCS] YCTAHOBJICHUEM 00sI3aTeIbCTBEHHBIX B3aMMOOTHOILIEHW, 00pallaioT
CBOY MMYIIIECTBEHHbIE LIEHHOCTH HAa HEKOTOPYIO OOIIYIO 1IeJTb, COXPAHSIS KaXKIbIi
3a co0Ol CBOE MHAMBUIYaTbHOE MPABO COOCTBEHHOCTH.

520. Bxnampl. JIoroBop TOBapHUILIECTBA MPEAIIONATaeT 8K.1A0bl CO CTOPOHBI KaXK-
JIOTOV3TOBAPUILIEHN UyUacmue mosapuuleti8 npudblaaxuyobimiax.

Bxyanp! ToBapuilieii MOTYT COCTOSITh B MMYILECTBEHHBIX B3HOCAX: JIEHbramMu,
NIPYTUMU MMYIIIECTBEHHBIMU LIEHHOCTSIMU, YCIyraMu («Hepenko, — roBoput lait,
3. 149, — opera alicuius pro pecunia valet> — yciyra JIniia UMeeT TAKOe Xe 3Haye-



HMe, KaK U ICHBI'H), COYeTaHNeM OTIeIbHBIX M3 Ha3BaHHBIX (opM. Kak yxe oTMe-
4YEHO BBIIIIe, BKIAILI MOTYT, IT0 HAMEPEHUIO CTOPOH, OBITh COSAMHEHBI B KauecT-
Be 0OMEH COOCTBEHHOCTM BCEX TOBApHILIEH, a MOIYT OCTaThCsl B COOCTBEHHOCTHU
KakJI0rO TOBApMIliAa ¥ TIOCTYITUTD JIMIIIb B OOIIee BCeX MOJIb30BaHUE IS 1Iesieil TO-
BapuiliecTBa. JIeHbIrM 1 Ipyrrie 3aMeHUMbIe BEllld, eCTM OHW COSTMHEHHBI B OHY
Maccy 1 yTpaTWIi WHAVBUIYATbHOCTb, HEM30EXKHO CTAHOBATCS OOIIel COOCTBEH-
HOCTBIO BCEX TOBAPUILIEH.

PaBeHCTBO BKJIQ[IOB U JIOJIE yJacTHsl TOBApMILEi B OOIIIEM Jiejie He SIBIISIETCS
HeobxomuMbM (D. 17. 2. 7), Ho NIpM OTCYTCTBUM B IOTOBOPE YKa3aHWMA, IOJIN yda-
CTHs1 TOBapHllieii npenmonaratorcst pasHbiMu (D. 17. 2. 29. pr.).

521. Yyactvie B IpuoObUIIX M yObITKax. [aif otMedaeT (3. 149) crmtopHOCTB BO-
Tpoca O TOM, JOMYCTAMO JI 3aKJTI0YeHUE TOTOBOPA TOBApHIIIECTBA HA TAKMX YCIIO-
BUSIX, KOTIa OTAEIbHBIA TOBApUILl B MPUOBUISIX y4acTByeT B OOJbILCH gose, a B
YyOBITKAaX — B MeHbIIeH nojie. bem B PuMe topuctel (MyLuit), KOTOpBIE CUNTAIN
3TO contra naturam societatis, TIpoTHBOPeYaIIMM TIPUpoae ToBapuiecTBa. Ho Bo-
300anano, 1o cioBaMm ['as, npyroe muenue (CepBusi CyJbIMIMs), a UMEHHO, YTO
MOXHO 3aKJTIOUMTh TOTOBOP TOBAPMILIECTBA JaKEe HA TAKUX YCJIOBUSIX, UTO OTIEIb-
HbIA ToBapui nihil omnino damni praestet, sed lucri partem capiat, si modo opera
eius tarn pretiosa videtur, ut aequum sit eum cum hac pactione in societatem admit-
ti, T.e. YTO BO3MOXHO TaKOe yJacTHe B JIOTOBOPE TOBAPMILIECTBA, KOTIA OTACTbHBIN
TOBApUILI, YJacTBys B MPUOBLISAX, BOOOIE HE YJacTBYeT B yObITKax. OIHAKO TaKoe
HepaBeHCTBO [aii 00yCIOBIMBAET MCKITIOUMTEBHOM 1IEHHOCTBIO y4acThsl B TOBa-
PUILIECTBE TaHHOTO JIWIIA, ONPABIBIBAIOIIEH TAKOE €r0 TPEHMYIIIECTBO.

M3 370i1 OrOBOpKM BUIHO, UTO BCE-TAKU, KaK MPABUJIO, TOJDKHA ObITh PABHO-
MEPHOCTb B pacrpefeieHU MeXIy BCEMU YJaCTHUKaMU TOBapHIIECTBA U TOJIO-
SKUTEJIBHBIX Y OTPHILIATEIBHBIX PE3YJIbTAaTOB AESITEIbHOCTU TOBAPMIIIECTBA. DTO TIO-
JIOXKEHUE TIOATBEPXKIAeTCsl KOCBeHHO M yKazanueMm lag (3. 150), yro ecimm
TOBapUIIM He TPEAyCMOTpPESIM B CBOEM JOTOBOpE J0JIeii, B KOTOPBIX pacrpeesisi-
torest lucrum (Bbirogpr) U damnum (yOBITKM), TO TPEATIOIATAETCA, YTO aequis ex
partibus commodum et incommodum inter eos commune esse, T.€. YTO BHITOIBI U
HEBBITOMIbI, TIPUOBUTM W YOBITKM, PACTIPEACIISIOTCSI MEXIy BCeMU TIOPOBHY. TOUHO
TakK ke, €CId B OTHOIIEHWW paclpee/ieHusI, A0MyCTUM, lucrum, MoJIOXKUTETbHBIX
PpEe3yJIBTAaTOB NESITEIbHOCTA TOBApUILIEH, B IOTOBOPE MPSIMO YKa3aHbI JOJIU OTAE/b-
HBIX TOBapMIlel (HepaBHBIC), a B OTHOIIEHWW OTPUIIATEIbHBIX TOCIEICTBUA,
YOBITKOB, damnum HUKAKOTO yKa3aHUs He JaHO, YOBITKU JOJDKHBI OBITH pa3iioxke-
Hbl MEXIy OTICIbHBIMU TOBapUILIAMM B TaKOM ke mporopuuu (similes partes
erunt), KaK IpuObLIb.

Bo BcsikoM ciydae, HeloIyCTUMBIM MPU3HABAJICS TAKOM TOTOBOP, MO KOTOPO-
My Ha OIHOTO M3 YYaCTHWKOB TOBApHUIIIECTBA BO3JIAracTcsl MCKITIOYMTEbHO Hece-
HHE YOBITKOB, 0e3 KaKOro-Jmbo yJacTusl B IPUOBUIIX OT BeICHMS OOIIEro nena, a
JIPyrOMy — TIPEIOCTABJISIOTCS ONHU TOJIBKO JOXOHBI. «Aristo refert — roBopuT
Vinbrmman — Cassium respondisse societatem talem coiri non posse, ut alter lucrum
tantum, alter damnum sentiret, et hanc societatem leoninam solitum appellare: et
nos consentimus talem societatem nullam esse» (D. 17. 2. 29. 2). IOpucr 31ech
TIPUCOEIMHSIETCS] K CBOEMY MpE/IIeCTBeHHUKY Kaccuio, naBiiieMy OTpUIaTe/IbHbIIMI
OTBET Ha 3a/IaHHbII eMy BOMPOC O TOM, BO3MOXHO JIM 3aKJTFOUEHUE JOrOBOpa TOBa-



pMILIECTBA HA TAKMX YCJIOBMSIX, YTO OIMH W3 TOBAapHIlEl OydeT mojydaTb TOJBKO
MpubbLUTH OT OOILIETO Jiesia,a APYIoi,He yuacTBys B TIPUOBLISIX, OYIET TOJBKO HECTH
YOBITKU: TaKO TOTOBOP TOBAPMILIECTBA SIBIISIETCS HENECUCTBUTEbHBIM (IOPUCT TO-
BOPUT, YTO TaKOE TOBAPUIIIECTBO MPMHSITO Ha3bIBaTh societas leonina, TLBUHOE TO-
BapMILIECTBO, HaMeKasi Ha M3BECTHYIO OacHIO D301a, B KOTOPOIi JIeB, TIPOBE/Isl COB-
MECTHO C OCJIOM OXOTy, TIpU Jejiexe AoObluM Bce aonu 3abpan cebe). «Sicuti
lucrum, ita damnum quoque commune esse oportet», TOBOPUT TOT ke YibsrmmaH (D.
17. 2. 52. 4), T. e. KaK nNpuObLIb, TAK 1 YOBITOK JOJIKHBI ObITH OGILIMMMU.

Boo0Giiie, ToBapuilieCTBO, 3aKJIIOYEHHOE C 37TbIM YMBICIOM WM [ OOMaHa, He-
NEeACTBUTENIbHO, TaK Kak «fides bona contraria est fraudi et dolo» (100pasi coBecTh
HECOBMECTHUMA, TPOTHMBHA oOMaHy u ymbicay) (D. 17. 2. 3. 3), a noroBop societas
€CTh UMEHHO cresika bonae fidei.

522. Onpenenenne norosopa. 7 axumobpazom,0o2080p mosapuujecmea,societas
MOIICHO ONPedentmscAedyouUMoopazom:nodsocietas, unumo8apuu,ecmeompasyme-
emcs1002080p, NOKOMOPOMY 080€UNUHECKOAbKOAUY006EOUHAIOMCAONAOCYULeCmEae-
HUs00Uell0036801eHHOUX03ALICMBEHHOU YU, YHACMBY1800ueMOene UMyu,ecmeeH-
HbIMBKAA00OMUNUAUMHOUOeIMENbHOCMbIOUAUCOUeMAHUEM UMY UEeCIEEHHO2083HOCAC
AUYHBIMUYCAY2aAMU, CMEeMYMONPpUObLAUUYObIMKUOM 8edeHUs100uecoderapacnpe-
densromeamedncoy8cemumosapuami 8 npedycmomperHHbIXx002080poMI0AX, ANpU
OMCYymMcmaulU8002080peyKaA3aHUUN0IMOMY B80ONPOCY —NOPOBH) .

CpoK He SIBJISIETCSl TIpU JIOTOBOPE TOBAPHUIIECTBA CYILIECTBEHHO HEOOXOMUMbIM
ycaoBreM (essentiale negotii): 0HO MOXeT OBITb YCTAHOBJICHO Ha OIpeleIeHHbIA
CPOK, MOXET OBbITh 3aK/II0YeHO in perpetuum, id est dum vivunt (T.e. HaBcerma, Ha
Bce BpeMst xku3Hu — D. 17. 2. 1. pr.), mpocto — 6e3 BCAKOIO CPOKa, WM Ha HEO-
npeaesieHHbI cpoK. B nByxX mociemqHux ciyyasix Bce-TaKM HE YCTaHABJIMBACTCS
MOXW3HEHHON CBSA3aHHOCTY CTOPOH, BBUIY TOTO, YTO 3a TOBapUILEM IpU3HAaBa-
JIOCh, C COOJIIONIEHUEM M3BECTHBIX YCIOBUIA, TIPABO ONHOCTOPOHHETO OTKa3a OT A0-
rosopa (cm. n. 526).

523. IOpumyecKue OTHOIIEHHS HA NOYBe ION0BOPa TOBAPMILIECTBA. Societas B
PUMCKOM TIpaBe He MPU3HABAIACh CAMOCTOSITEJIbHBIM HOCUTEJIEM TIpaB M 00sI3aH-
HOCTel (fopuandeckKuM JIMIoM). Ecim mHorma prMCKue IOpUCTHL M TOBOPSIT 00
VIMYIIECTBE TOBAPUILIECTBA, TO BCE-TAKU 3TUM HE MUMEETCSl B BUAY CKa3aTh YTO-JU-
00 OosbllIee, YeM MMYILIECTBO BCEX TOBAPUILICH: CYObEeKTaMM TpaB U 00sI3aHHOCTEM
SIBJISTIOTCST TOJIBKO CaMHM SOCii.

Ha nouse norosopa ToBapHillecTBa CKIIaAbIBAIOTCS IOPUANYECKUE OTHOLIEHUSI
I10 IBYM JIMHUSIM: a) MEXIy TOBapuIlllaMU (BHYTPEHHUE OTHOLIEHUST) U 0) MeXIy
TOBAPUIIIAMY Y TPETBUMM JINLIAMU (BHEITHUE OTHOILIEHMST).

524. Baytpennue otHoienusi (Mexkxy ToBapuiamvm). //pasa u o6s3aHHocmu
moeapuueii 60mHoueHUUdpy20py2aCcoCTOATBCIIEMYIOIIEM:

(1) Kaxnmplii ToBapMIll JOJDKEH IIPEACTaBUTh BKJIal, KaKoi 00s3aJicsi BHECTU
JUist obliero aena. Ecmu BKiIan cOCTOMT B OKa3aHWU YCIYT, TOBAPUIIL JOJDKEH ITU
VCIIyTY BbIMOMHSATD.

Cpenu puMCKHUX IOPUCTOB, a 32 HUMU U CPEIX MCTOJIKOBAaTesieil MICTOUHUKOB,
BO30YKIAT HESICHOCTU M CITOPBI BOMPOC O TOM, Ha KOM JIE€XUT puck CaydaitHON -
0env 1 TIOpuM Belllel, KOTOpbIe OTIACbHbIE TOBAPUILM 00S13a]TMCh BHECTU B BUIIE
Bkiazna, [o crnosam Yibruana (D. 17. 2. 58. pr.) Llens3 nan omHaxIbl MO MOCTAB-



JICHHOMY TIepell HUM BOIIPOCY Ha 3Ty TeMy CJIEIyIONIy0 KOHCYabTaimo. PakTuye-
CKUIi cocTaB Ka3syca, IlepedaHHOro Ha paspelleHue Llembsa, cBomiIcsS K CIemyio-
memMy. JIBa Juira, 13 KOTOPHIX OMHO MMEJIO TPEX JIOIIANeii, a Ipyroe OmHy, TOTOBO-
pWIKCh 00pa30oBaTh TOBAPMIIECTBO UNiuS rei, COSNMHUB BCeX STHUX JIOIIANAC B
4yeTBepKy. JlomIaas BTOPOro y4acTHHUKA TOBAPUILIECTBA 3aTeM ITOrMOaeT 1o Cirydaii-
Holi npuunHe. [lepen 1opricToM OBUT IIOCTABJIEH BOIIPOC: JIOKUTCS JIM 3TOT CITydaii-
HBII yIIepO ITOJIHOCTHIO Ha COOCTBEHHMKA JIOIIAIN, WM, ITOCKOJIBKY 3Ta JIOIIaah
10 JOTOBOPY BXOMUT B MMYIIIECTBO 0OPa30BABIIETOCS TOBAPHMILIECTBA, YILIEPO J0J-
JKEH CYMTAThCSl OOLIMM U JIOKUTHCSI Ha 00OMX TOBapuIeii?

Llenn3 B cBOel KOHCY/IBTAIIMM pa3pelacT 3TOT BOIIPOC HEOMMHAKOBO, B 3aBU-
CHMOCTH OT TOTO, JUISI KaKOH 11eJI1 MMEeJIOCh B BUIy 00pa30BaTh YETBEPKY JIOILIAIEH.
Eciv 5111 1Ba TOBapUIlia, COSIMHSIS YeThIPEX JIOIIANCH, UMeI B BUIYy COBMECTHYIO
SKCIDIyaTalldio COCTAaBICHHOM YeTBepKH, HAIIpMep, 3aHITHE U3BO3HBIM IIPOMEBIC-
JIOM, TO TTOTHOIIIAsT JIOIIAIb SIBJISUIACH MOMTMHHBIM BKJIAIOM B TOBapMIIIECTBO, B KO-
TOPOM Yy OTHOT'O TOBapuilla — TPU JOJM, Y APYrOro — OfHa; C MOMEHTA 3aK/Iove-
HUSI JOTOBOpa 3T YEThIPE JIOIIAAA COCTABJISIIOT OOIIMIA TOBAPMILECKU (POHI, 1
PYICK CITyJaifHO# rmOesIv JIOIIaaN HecyT TOBapuI coBMecTHO. Ecmm ke corvarire-
HMEM TOBapHILell MMeNTach B BUIY TOJIBKO COBMECTHAsl IpoIaXka YeThIPEX JIOIIa-
JIeii, a He SKCITIyaTallysl MX, €CJIM JOroBop He ObUT societas habendae quadrigae,
T.€. 0 TOM, YTOOBI MMETh 1 SKCIUIyaTHPOBATh YETBEPKY JIOIIAZEli, a TOJIbKO societas
vendendae quadrigae, IIsT TIPOIAKKM YETBEPKH, TO B 3TOM CJIydae JIOIIaahb He SIBIISI-
€TCsT BKJIAIOM B COOCTBEHHOM CMBICIIE CJIOBA, M TTOCJIEACTBUS CIIydaliHON rmOesn
JIOIIANY AOJDKEH HECTU €€ COOCTBEHHUK.

Tor xe llens3 (o manpHeHIIEMy W3IOXEHUIO parMeHTa M3 YIIbIIMaHa —
D. 17. 2. 58. 1) npoBoouT pasinyne MexXIy BelllaMy WHAMBUAYAIbHBIMUA, PUCK T~
0eIM KOTOPBIX JIOXKUTCS Ha BCEX TOBApHMILIE, Jaxke eclii (paKTUIeCKH Belllb elle He
mnepenaHa Ha oOllee IeJI0, W BelllaMM, OIpeae/IieMbIMU POIOBBIMM IIPU3HAKAMU,
PYICK CITy4JaifHOM TMOeIM KOTOPHIX HECYT BCe TOBApHUIIM TOJIBKO C MOMEHTA IIepe-
Jayy UX B Ka4ecTBe BKIIAja.

Ha ocHoBaHUU M3/I0KEHHOTO MecTa UCTOYHMKOB AeJIaeTcsl OOIIMiA BHIBOM, UTO
PUCK CIydailHOI rrbeli Bellleil, BHOCMMBIX B Ka4eCTBe BKJIAIOB ITO IOTOBOPY TO-
BapUIIIECTBa, JIOXKUTCS Ha BCeX TOBAPUIIEH, IIPUTOM B OTHOIICHUN MHIVBUIYaJIb-
HBIX BeIllei ¢ MOMEHTa 3aKJIIOYECHMSI TOTOBOPA, a B OTHOIIIEHUM BEIIICH, Openesis-
€MbIX POJIOBBIMU TIpY3HAKAMU, C MOMEHTA UX Tlepeaadu.

PaBHBIM 00pazoM, U puck cayuaiihbix nomeps u yObimkoe TPy CaMOM BEICHUN
TOBapUIILIECKOIO JieIa TAKKe HECYT BCe TOBapUILd COBMECTHO.

VibImvaH paccKa3biBaeT TaKoi Kasyc. HecKobKo JIMII 3aKTI0UMIN JOTOBOP TO-
BapUIIEeCTBA TSI BEACHUS TOPrOBOTO Ipeanpusatys . OmHOMY M3 HUX HyKHO OBLIO
roexaTh 3a ToBapaMu. B 1yt oH mornait B pyKu pa300MHUKOB, JTUIITWICS CBOUX Je-
HeT Y Pa3jIMYHBIX Bellleii; pabbl ero ObUIM IpY 3TOM HalaJeHWUU PaHEHBI. YIIBIN-
aH cchUtaeTcsl Ha MHeHue HOnmaHa, KOTOpBI CUMTajl, YTO 3TOT YIIepOd HODKeH
OBITH OOIIMM; C TIOMOIIIBIO aCtio Pro SOcCio MOTEPIEBIIMIA TOBAPHII MOXKET OTHECTH
Ha JIPYTUX COOTBETCTBYIOIIMX JIOJIIO yillepOa: Belb eciii Obl IepBbIii TOBAapUII HE
noexarn 3a ToBapaMu Jyist OGILIETO Jiejia, OH He TIOHeC Obl 3TOTro Bpena. YJIbIMaH MO-
TUBMPYET pellleHre Tak: sicuti lucrum, ita damnum quoque commune esse oportet,



quod non culpa socii contingit — Kak TOXOmIbI, TaK U YIIEPO TOIKEH ObITH OOLINM,
€CJIM OH HACTYIWI He 1o BuHe ToBapuiia (D. 17. 2. 52. 4).

(2) Kaxmplii n3 ToBapMIIell JoJDKeH OTHOCUTBCS K OOIeMy Nelly, a ClemoBa-
TEJIBHO, W K MHTEpecaM APYrvX TOBapuilieid, 3a00TIMBO U BHUMaTebHO. OTHOCH -
TEJIBHO CTETIeH! 3a00TJIMBOCTH, TpeOyeMOil OT KaXmoro ToBapwina [aif maetr Ham
crienytoliee yKazaHue, BbIIESONIee JOTOBOP societas U3 psina JpYTMX JOTOBOPOB:

Socius socio etiam culpae nomine tenetur, id est desidiae atque negli-
gentiae. Culpa autem non ad exactissimam diligentiam dirigenda est:
sufficit etenim talem diligentiam communibus rebus adhibere, qualem
suis rebus adhibere solet: quia qui parum diligentem sibi socium
adquirat, de se queri debet (D. 17. 1.72). - OauH TOBapuiL OTBEYaET
nepeaapyruMm Takxe He To/1bko 3a dolus, Hon3aculpa[T.e. 3a 6e3-
3a60THOCTb MHEOBPEXHOCTb, C KOTOPOV TOBAPULL OTHOCUTCSI KOO -
wemy neny]. Ho B aTom cnyyae culpa Henb3s1 CBOAUTL K Hecobsoae-
Huto exactissima diligentia, ocobo TLaTesibHON 3a60T/IMBOCTY;
J0CTaTo4YHO, 4TOObI CO CTOPOHbI JAHHOIrO ToBapwvLLa 6b11a rnpuso-
XeHa kobLumm aenam Takasi 3ab0T/IMBOCTb, KaKyt OH 0ObIYHO rpu-
MEHSIET K CBOUM fiesiaM, Tak Kak KTo 6epeT cebe B ToOBapuLLy HeLo-
CTaTo04YHO03ab0T/IMBOIr04€/10BEKA, JOJIKEH NEHSITb HaCeos.

OTUM TEKCTOM YCTAaHABJIMBAETCSI CBOEOOPa3HOe TpeOOBAHUE OTHOCUTENIBHO HE -
00XOMMMOI 3a00TIIMBOCTH M OCMOTPUTEIBHOCTH, KOTOPYIO TOJDKEH ITPOSIBIISITH
KaKIbI y9acTHUK ToBapuiecTta. [Ipu apyrux qoroBopax oT KOHTpareHTa Tpedy-
10T WM COOJTIONIEHUST TTOBEACHUSI XOPOIIEero XO3sIMHA WM, TI0 KpaiiHeil Mepe, 3a-
OOTIMBOCTU OOBIKHOBEHHOTO, CpPEIHEro 4ejoBeKa, TO W JPYroe B OTBICYEHHOM
MepKe, T.€. TIOIXOIs C TOUYKW 3PeHUsT HEKOTOPOTo, HabIIomaeMoro BoooIIe, moBe-
JIEHUSI JIIOAEH TOM WM MHOU KaTeropuu.

B npoTHBOIONOKHOCTH 3TOMY B IOTOBOPE TOBAPMIIIECTBA MOBEIEHNE TOBAPU -
IIa MepsTIoT KOHKPETHON MEpKOil — TeM YpOBHEM 3a00TJIMBOCTA, Ha KOTOPOM
bakTUUeCKN HAXOMWUTCS TaHHOE KOHKPETHOe JINIO. ToBapuill He JOJKEH OTHO-
CUTBCS K O0ILIeMy JeJTy XyKe, 4UeM K CBOMM JejlaM: NposBisTh diligentia quam suis
rebus adhibere solet, 3a00TJIMBOCTh, KaKyl0 OH MMeeT OOBIKHOBEHIE TPOSIBISITh K
CBOMM JIeJIaM; 3TO M 3HaYUT — OTBEYaTh 3a culpa in concreto. [Ipu Takom Macira-
0c ToBapuill, BeAyIlWii CBOU Jejia 6e33a00THO M HEOpeXKHO, He OyIeT oTBevyaTh Ie-
pE/ TOBApUIIIAMU, €CJIU K OOIIeMy JleJly OH OTHeceTCsl ¢ OOBIYHOM JUTsl Hero 6e33a-
OGoTHOCThIO. [aif omnpaBObIBaeT TaKoW MacilTad OTBETCTBEHHOCTH TeM, 4TO,
00BEMUHSSACH TSI OOIIel XO3STMCTBEHHOM 18T, TOBAPHUIIM JOJDKHBI 3HATh, C KEM
OHU OOBETUHSIIOTCS; €CJIM OHU MPUHUMAIOT B CBOM COCTaB JIMIIO, HEPAIVBO BEIy-
1ee CBOM COOCTBEHHBIE Jiejla, OHU CaMU BUHOBAThl B HEOCMOTPUTETLHOCTH, U HET
OCHOBaHWI MPUXOAUTh UM Ha MIOMOIIIb.

Camo co0boit pazymeercs, uyTo 3a dolus ToBapuil] OTBeUaeT OE3yCIOBHO, KaK U
Besikuid apyroit (D. 17. 2. 45).

(3) Kaxknprit 13 ToBapuiLieii, Best o0l1ee 1e/10, 00s13aH TToTydyacMble UM, B CBSI-
3U C 3TUM, JICHEXHbIE CYMMBI, BELIIW U T.JI. HE TIPUCBAaUBATh ceOe, a BHOCUTb, B CO-
OTBETCTBUU C JIOTOBOPOM, Ha OOLIMI CYET, ISl pacrpeesieHus MEXIy BCEMU TO-



Bapuiiamy. CooOpa3HO C 3TUM KaXIblii TOBApUIIl MMEET IPaBo TpeOOBaTh OT Ipy-
TMX TOBapUILECH, YTOObI M U3IEPKKU, IIOHECEHHBIC UM, M 00SI3aTe/IbCTBA, B KOTO-
pbie eMy TPUIIUIOCh BCTYITUTb MPU BEAECHUM OOLIETO Jejia, He OCTABAINCH Ha HEM
OITHOM, HO TaKkXke ObUTM pacrpesiefieHbl MeXIy BCEMU, B COOTBETCTBUM CO CMBIC-
JIOM JIOTOBOpA.

ITaBen roBopUT, YTO €C/IM TOBAPUILL KYITUT YTO-JIM00, TO TI0 CaMOi clieyike (o4ye-
BUMIHO, Mocjie (haKTUUECKOI Mepenayu eMy BeIM) HEMoCpeICTBEHHO COOCTBEHHMU -
KOM KYIUICGHHOI BeIll CTAHOBUTCSI 3TOT TOBApHIII, HO societatis iudicio cogitur rem
communicare, T.e. [10 MCKy TOBapHILEH €ro MOXHO 3aCTaBUTh OTHECTH Belllb HA 00-
it cuer (D. 17. 2. 74). Ta xe MbIcib BblpakeHa [1aBnoM MpUMEHUTENBHO K A0-
XOZIaM U PacxXofaM: eCJiM 51 COCTOIO C TOOOI0 B TOBAPMILIECTBE 1 BBUIY 3TOTO Y HAC
HMMEIOTCsI O0IIMe BElM, Ha KOTOPhIE, C OMHON CTOPOHBI, MHE TIPUXOMUTCS NIeJIaTh
3aTparhbl, a C APYroil CTOPOHBI, — ThI TIOMyYaellb OT STUX BEIIeil TUIObI, TOXOJbI,
— TO TI0 3TOMY IOBOIY MHE JaeTcsl actio pro socio (MCK M3 JOroBOpa TOBAPHUILECT-
Ba) wm Xe actio communi dividundo (Mck o paszesie OOILETO MMYILECTBA); C
MPEIBSIBICHAEM OTHOTO MCKa HeNb3s YKe TIpeabsaBUTh apyroii (D. 17. 2. 38. 1).

(4) Actio pro socio, 7aBaeMasi KaXIOMy M3 TOBApUIIEii B OTHOIIEHUM APYTUX
TOBapHUILIEii, HEe TOJIBKO NMPUHAIEXKUT K YMCy actiones bonae fidei (cm. 1. 62), HO
U cornpoBoxnaercs infamia, GecuecTbeM I TOTO, KTO INPUCYXKIAETCH 10 STOMY
ucky. Takoii xapakTep UcKa OOBSICHSIETCSI 0COOBIM XapaKTEpOM IOTOBOPHBIX OTHO-
IIEHUIT MEXIy TOBapUIaMU, TIPOHUKHYTHIX MCKITIOYUTEbHBIM B3aMMHBIM JTOBE-
pueM; HapylIleHue 3TOTo JOBEepHsl OECUECTUT TOBAPHIIIA.

525. BrellHpe OTHOIIEHNA MEZKTY TOBAPUIIIAMA M TpeThbuMI Javu. ToBapui-
IIIECTBO, KaK yKe yKa3aHo BblIiie (I1. 523), He MPeaCcTaBIsIo COO0 B pPUMCKOM IIpa-
BE IOpUIMYecKoro ynia. [1oaToMy, BBICTYIasi BOBHE 1O JieJlaM BCEX TOBApUILICH,
OTIEJTbHBIN TOBAPUILL AEWCTBOBAI IMYHO OT ce0s1, U BCe TpaBa U 00s13aHHOCTHU, BbI-
TeKaBIIIMe U3 €ro IeCTBUI, BO3HUKAIM B €T0 JIMIIEC: OH CTAHOBWJICS W YIIPAaBOMO-
YeHHBIM 1 00513aHHBIM. TOJIBKO ITOCIIE TOTO, KaK TOBAapHIIL CAABAT TIOTyYeHHBIE UM
JIeHbI'M U LICHHOCTH in communem arcam, B OOILYyI0 KacCy, KOHTPareHThI 3TOr0 TO-
Bapulla MOIJIM TPEIbSIBUTh UCK U K IPYTMM TOBapuIillaM, KaK 00OTaTUBLIMMCS OT
JTaHHOM CIEJIKW; TAaKOM MCK Ha3bIBajIcd actio de in rem verso utilis, NCK, aHajIorny-
HBIf TOMY, KOTOpBIA AaBajicsl K JOMOBJIAIbIKE, OOOTaTUBILEMYCS] U3 CIEIKN TOM-
BiactHoro (D. 17. 2. 82).

526. TIpekpallieHre TOBapUILeCTBa. B KauecTBe JOroBOpa CTPOro JIMYHOIO U
OCHOBaHHOIO Ha 0COOOM B3aMMHOM JOBEPUU, TOBAPUILECTBO MPEKPAILaeTCs, KaK
TOJILKO OTIaJIacT IOBEpPUE WM BOOOIIE COIIacke BCEX TOBApUIIEl Ha MpOIOJIKe-
Hue obmero gena. Mo cmoam Tasg (3. 151) ToBapuIecTBO OCTaeTCs NI IO TEX
TOp, TOKa TOBAPUIIM MPOIOJDKAIOT OCTAaBaThesl B comlacuu. Jlaxke ecii ToBapuIIu
MPUMYT Ha ceOsl B3aMMHOE 00s13aTe/IbCTBO HE IpeKpalllaTh OObeIUMHEHUS, TaKoe
obs3atesnberBo He MMeet cwibl (D. 10. 3. 14. 2). Nulla societatis in aeternum coitio
est (D. 17.2. 70), T. e. He MOXeT ObITL TOBapHILECTBA HaBeKU. KakK TOJIBLKO KTO-/1H1-
00 13 TOBapUIIIEH 3asIBIISIET O CBOEM OTKa3e OCTaBaThCs B TOBAPMILECTBE, TOBAPH-
IIECTBO ITPEKpAaILaeTCs.

TakyuMm oGpa3oM, U3 crieuudUUeckn JUYHOTO XapakTepa TOBApUILECTBa BbITe-
KaeT, YTO OHO MPEKPAIaeTCsl 00HOCMOPOHHUM OMKA30M TOBAPUIIIA OT foroBopa. O~
HAaKO €CJIM TOBapuILIECTBO 3aKTI0YEHO Ha CPOK, a OTKa3 TOBApUIIA 3asiBlieH 6e3 10-



CTaTOYHOrO OCHOBAHMsI, TO TaKOM ToBapuiIl (1o cioBam [laBia) socium a se, non se
a socio liberat, T.e. Apyroro ToBapuila 0CBOOOXKIAET OT 00SI3aHHOCTEI 10 OTHOLIE-
HMIO K cebe, HO cebs1 He 0CBOOOXKIAaeT OT 00513aHHOCTEH 10 OTHOIIEHUIO K TOBapH-
ury. [laBen mosicHsieT 3aTeM: eciu Tocie 3asiBieHust 00 OTKa3e OT A0roBopa Oyner
rojlydeHa MpuobUTb (compendium), OTKa3aBILMIICS TOBAPUIIl B HEMl HE YJacTBYET;
Ho ecym Oyner dispendium (3atparsl, YObITOK), COOTBETCTBYIOLIASI IOJIS JISKET U Ha
otkazasiiero (D. 17. 2. 65. 6). DTo MeCTO UCTOYHUKOB CJIeAyeT MOHUMATh B TOM
CMBICJIE, YTO IOPUCT HE UMEET B BUIY TaKOE TMOJIOXKEHHUE BOOOILE Ha BECh CPOK J10-
TOBOpA; Pe4b UIET JIUILIb O TeX MEPONPUSITUSIX, KOTOPBIE YKe HauyaTbl U KOTOPBIE OT-
KazaBluiics 6pocut Ha cepenuHe. OTKa3 OT 1OroBopa BooOIIe He TOJKeH ObITh 3a-
sBiieH intempestive, HecBoeBpemenHo (D. 17. 2. 14; 17. 2), T.e. ToBapuil, He
KEJIAIOLINil TPOIOJKATh TOTOBOPHBIE OTHOILIEHUSI C TOBAPUIIIAMU, IOJDKEH Tpu-
YPOYUTh CBOM OTKa3 K TAKOMY MOMEHTY, KOIJIa 3TO CBSI3aHO C HAMMEHBIIIUMU He-
BBbITOIAMU IS JieJia.

Ecmu He momyckaeTcs HeCBOEBpeMEHHBINM 0TKa3 OT IOroBopa, To TeM 0oJjiee He-
JOITYCTUM OTKa3 OT JIOTOBOpa C MPSMbIM HaMepeHHWEM MCITOJIb30BaTh OIHOMY
npeacrosiee lucrum.

Tak, I'ait (3. 151) coobiiaeT HaM Takoi ciydail. OqHOMY M3 YY4aCTHHUKOB SOCi-
etas totorum bonorum (T.e. TOBApUIECKOTO OOBEIVHEHUSI BO BCEM WMYILIECTBE)
MPEACTOUT TIONyYeHWE HACJIe[CTBA; He Xeslasi, YTOObl OHO TOCTYNUJIO B o0llee
HMMYIIIECTBO TOBAapUILIEH, 3TO JIULIO C 3TOH MMEHHO 1IENbIO 3asB/IseT 00 OTKa3e oT
JIOrOBOpa ToBapuilecTBa. [aifi TOBOpUT HaM, YTO, HECMOTPSI Ha 3TO, APYroil ToBa-
pUII MOXET TpeboBaTh, YTOObI HACIEACTBO cTajo obumM (lucrum communicare).
Ecim nocrne 3asiBeHus1 0TKa3a OT IOTOBOpA TOBApHII TOTyJaeT Kakoe-To lucrum
KOTOpOE OH He MMeN B BUAY TPM 3asiBJIEHWU OTKas3a, 3T0 lucrum moctaHeTcs: emy
OITHOMY.

[pyroii mpuMep U3 obiacTi societas unius negotii (1T COBEpIIIEHUST OIHOM
cnenku) gaet Iasen (D. 17. 2. 65. 4). JIpa ulia 3aKTIOUWIN Societas 1St TOKYTTKKA
onpenesneHHo Bely. OMHO U3 3TUX JIUILL MPEATIOWIO KYIUTh 3Ty BElllb UCKITIOUN-
TEJIbHO JIIS1 ce0sT ¥ TTO3TOMY 3asiBUJIO OTKa3 OT IOrOBOpa: APYroMy TOBapHIILy JaeT-
¢4 actio pro socio B pasmepe IMOJIHOIO €T0 MHTEpeca B ceiKe (quanti interest mea);
JIpyToe AeJ10, eCJIM TOBapHIIl OTKA3bIBAETCSI OT JOTOBOPA TOJILKO TIOTOMY, UTO pa3iy-
MaJI: B 3TOM cilydae Her fraus, KoBapCTBa, HET U OTBETCTBEHHOCTH.

Joxonpl, KOTOpble MOTYT ObITh MOJYUeHBI BBIIIEAIIMM W3 TOBAPUIIIECTBA YXKe
10 3asiBIeHUU 00 OTKa3e OT JOrOBOpPa, MOCTYIAOT K HEMY TOJTHOCTBIO.

W3 mmyHoro xapakTepa TOBapuIeCTBa BhITEKAET TAKKe, YTO 3TOT JOTOBOP Ipe-
Kpalaercsi cMmepmoio OMHOTO U3 ToBapuiieil. ait (3.152) mosicHsieT 3To Tak: KTO
BCTYyIaeT B JOTOBOP TOBapMIIIECTBA, TOT U30MpaeT certam personam, orpenesieH-
HOE JIMLIO, U CJIeJOBaTeNIbHO, CO CMEPTHIO 3TOTO JIMIIA JJOTOBOP HE MOXKET OCTaThCs
B CuUJIe.

Ilo puMCKMM BO33peHMSIM Hapsimy CO CMEpPTBIO JIMiia CTOMT capitis deminutio
(1. 102); moatoMy capitis deminutio ToBapumiiia Takke MpeKpaliaeT noropop. Ecmmu
YYaCTHUKM TOBAPUIIIECTBA TEM HE MEHEEe COXPaHSIIOT HaMEpPEeHUE, C KOTOPbIM OHM
BTy B moroBop (si adhuc consentiant in societatem), To cuMTaeTCsl, YTO OHU
obpasoBaim HoBoe ToBapuiiectso (lait. 3. 153).



PaBHBIM 00pa3oM TOBapUIIECTBO MPEKPAIAETCsl B CIydae HECOCTOSITEIbHOCTU
KOTO-JIMOO 13 TOBAPHIIIEH (Si cuius ex sociis bona publice aut privatim venierint, ec-
JIA UMYIIIECTBO OJHOTO W3 TOBApUILEH UIET C MyOJIUYHBIX TOPTOB WM TIPONAETCS
yacTHbIM obpa3om) (Iait. 3. 154); cioma oTHOCHUTCS BhIpaxXeHne MonecTruHa, 4To
societas Mmpekpaiaercsi, MeXay MpoynM, egestate, B ciIydae «OeIHOCTU» TOBapHIla
(D. 17.2.4.1).

PaznuuHble ciydan mpekpalieHus TOroBopa TOBAPUILIECTBA CIIEMYIOIINM 00pa-
30M PE3IOMUPOBAHbI YJIBITAHOM:

Societas solvitur ex personis, ex rebus ex voluntate, ex actione. Ideoque
sive homines sive res sive voluntas sive actio interierit, distrahi videtur
societas. Intereunt autem homines quidem maxima aut media capitis
deminutione aut morte: res vero, cum aut nullae relinquantur aut condi-
cionem mutaverint, neque enim eius rei quae iam nulla sit quisquam
s0cius est neque eius quae consecrata publicatave sit. Voluntate distrahi-
tur societas renuntiatione (D. 17. 2. 63. 10). —=ToBapuLLeCTBO rnpekpaLla-
eTcsBMecCTe CanLamm, UMyLLIECTBOM, 10BOJIE TOBAPULLIEN, AEVICTBU-
amu. Takum 06pa3omM, ecsiv KOHHaKTCs JI0AN UV UMYLLIECTBO, WIN
BOJISI[COCTOSAITbBTOBAPULLIECTBE ], UINAENCTBUS [BKOTOPbLIXBbIPA-
XKalTCSIOTHOLLEHWSI TOBapULLIECTBA], pekpaLlaeTcs, IoBUuaANMOMY, 1
TOBapuLLecTBo. JlloannpekpaLLaioT CBOE CyLLECTBOBAHNE C HACTYII-
neHnemcapitisdeminutio maximawnnmmediannbococmepTsio. Vimyue-
CTBOKOHHYaETCS, eC/ZIMEroBo0bLLEHE OCTAETCS, MIINN3MEHSIETCSEro
10PUANYECKOENOIOXEHNE HUKTOHE MOXETObITb TOBAPULLIEMBOTHO-
LUEHNN HECYLLIECTBYIOLLIEV BeLUM W BeLUm, CTaBLIer BHEOOOPOTHOM
BC/1€ICTBUE TOIr0O, 4TOOHAaCTAa1aressacra, CBsilLleHHONBELLbIO, UJIN
respublica [BelbrocynapcteeHHas]. [10B01e TOBapULLIECTBONMPEKPA-
LaeTcsanpu3asBieHNnoTKasa.

ViIbIMaH He TMOSICHWI B 3TOM OTPBIBKE, KaK NPEKpalIaeTcs TOBAPUILECTBO
actione; Ha 3TOT BOIPOC OTBeYaeT CJICAYIOIIMIA 3aTeM OTPBIBOK JIUrecT, B KOTOPOM
KaJumicTpaT TOBOPUT, 4TO €C/IM TOBAapHILM HAYMHAIOT Je/iCTBOBaTh pa3po3HEHHO,
KaXJIblii 3a ces (separatim), morosop ToBapuiiiectsa npekpariaercs (D. 17. 2. 64).

C npekpallleHUeM TOBAapUILECTBA HE MPEKPAILAIOTC YKE BO3HUKIINE B3aUM-
HblE TIPETEH3UU TOBAPUILEH; HA 3TOW MOYBE BO3MOXHBI JAXKE UCKM K HACJEIHU-
KaM ymepitero toBapuiia (D. 17. 2. 65. 9).

§ 143. forosop nopyuyenus (Mandatum)

527. Onpenenenne. Mandatum (nopyuenue) npedcmagasiom coboio 002060p, nO
Komopomy 00Ho auyo (mandans, dosepumens) nopyuaem, a opyeoe auyo (MaHoamapuil,
HOBePeHHbIH, NO PUMCKOL MepPMUHOA0UU — Procurator) npuxHumaem Ha ce6s ucnoae-
Hue 0e3603Me30H0 KaKux-audo oOelicmeuil.

ConepkaHue MOpyYeHUsI MOTYT COCTABJISATh KaK IOpUAMYECKUe NeCTBUS (CO-
BEpILEHUE CIEJIOK, BBITTOJIHEHUE TIPOLIECCYyATbHBIX JEMCTBUIT), TaK U yCIyTu dak-
TUYECKOTO XapakTepa (B MCTOUHMKAX, B KAQUeCTBE MPUMEPOB IMOPYYESHUSI, TTPUBO-
JATCS OTHENKA, TIOYMHKA TUIAThS U T.IL., JIAIIL ObI 3TH PaOOTHI BHITOMHIMCH nulla
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mercede constituta neque promissa, T.€. TaK, YTO 3a 3TU AEHCTBUS HE YCTAHOBIIEHO
U He obeliaHo HUKakoi miatel — 1. 3. 26. 13). He MoxeT ObITh IpeaMETOM IOpY-
YeHUS IeCTBYE «IIPOTUBHOE TOOPHIM HpaBaM» (contra bonos mores), HammpuMep,
TMOpYYEeHHUE COBEPIIUTh KPaxKy, HaHeCTU KoMy-1uoo ooumy (I'ait. 3. 157). B kmac-
CHYECKYIO 310Xy, KOIJa TOCITOACTBOBAIA Ta TOUKA 3pEHUsI, YTO 00SI3aTeIbCTBO HE
MOXeT BO3HHMKATh ab heredis persona, B uiie HaclienHuka (1. 438), He MMeJIo CH-
JIBI TIOPYYEHME COBEPIIMUTh HEUTO «IIociie cMepTy MaHmaHTa» ([ait. 3. 158).

528. Be3po3mesmHocTb nopydenusi. [IpusHak 6e3603me30H0cmu IBASIETCS IS0
noroopa mandatum cymectBeHHBIM. «Mandatum, nisi gratuitum, nullum est> —
JIOTOBOp ITOPYYEHMSI, €CI OH He 0e3B0o3Me3nHbIN, HuaToxkeH (D. 17.1.1.4).

besBoamesnHocTs mandatum, yroMsiHyTas B Jurecrax, oObICHSIETCS 0COOBIM
XapaKTepoOM 3TOTO JIOrOBOpA: CBOE MPOMCXOXIEHUE TOroBop mandatum BeleT «ex
officio atque amicitia», 13 0GIIECTBEHHOIO IOJITa M APYKOBI; a BBITTOJTHEHUE IO~
ra ¥ BO3HArpaxaeHue, 1Mo MOHSATUSIM PUMIISTH, UCKITIOYAIOT OHO Apyroe (contrari-
um est officio merces). B onHoit 13 3ammTuTensHbIX peyeit (Pro Roscio, 38. 3) Lu-
1IEPOH TOBOPMT, YTO JIOBECTH TOBEPUTEIST IO TIPEIbSIBICHUS MCKA U3 TTOPYYSHUS U
OBITh IPUCYKIEHHBIM 10 TAKOMY MCKY HE MeHee IO30pHO (turpe), 4eM ObITh OCYX-
JEHHBIM 3a Kpaxy: B TeX JieJiax, B KOTOPBIX MBI CaMU He MOXeM MMETb MHTepeca,
operae nostrae vicaria fides amicorum supponitur (mpearnosaraercs, YTo Haiia ae-
SITEJTbHOCTh OCHOBaHAa Ha BEPHOCTU JIPYKOBI).

Takue Bo33peHHUsT Ha TOTOBOP MOPYYEHUsI, KaK Ha JIPYXKECKYIO YCIYTY, OTpaxa-
FOT HEPa3BUTOCTh XO3SIMCTBEHHON XW3HU JApeBHEro PrMa: X03sMH JIMYHO BeJl BCe
JieJla OTHOCUTENTbHO HECIOXKHOTO XO3SIMCTBA, U JIMIIbL B OTACNBHBIX CIydasx (Ha-
TIpUMeEp, B CBSI3UM C OTHE3I0M) BO3HUKAJIA HEOOXOMUMOCTh TTOITPOCUTH OJIM3KOE TN -
110 3aMECTUTb ero. Mastasi paclipoCTPaHEHHOCTh JI0TOBOpa MOPYYEHMsI OOBSICHSIET-
cs U paboBianesbueckKuM CTpoeM Puma. YmpapieHue KpYIMHBIMU XO3SCTBAMU
TPOMCXOIMIIO Yepe3 TIOCPEACTBO PaboB, ¢ KOTOPHIMU, KOHEYHO, HUKAKOTO IOTOBO-
pa He 3aKITI0YaIoch.

Ecm B ymncne 21eMEeHTOB JOTOBOpAa, BOOOIIE TOMXOMSIIETO IO KATETOpPHIO
mandatum, uMeeTcsl BOZHarpaxaeHue, TO pPUMCKHUI FOPUCT YK€ OTHOCUT 3TOT J10-
roeop K Kateropuu Haitma (Tait. 3. 162). Kiacc sKcInIyaTaTopoB-padoBIaae/bLeB,
He MMEBIINI HaMOOHOCTH U MPUBBIYKM PabOTaTh 3a TUIaTy, «HAHUMAThCs», OTHO-
CHWJICS C TIpe3peHreM K TaKol TUIaTHOM paboTe, M YTOObI «He MPUHIKATE» OOIIIe-
CTBEHHOTO 3HAYeHUS YCIYyT MaHAaTapusl, JeUCTBYIOIIEro WK TI0 ApyX0e WM 1ie-
HS OKa3aHHYIO €My 4YecTb M JIOBepHMe, PEe3KO pa3rpaHMuYMBaeT 3TU JBa BUIA
nmoroBopa — mandatum, nopy4yeHue, u locatio-conductio, HaeMm.

OnHako, 6bUTO ObI HETOUHO YTBEPXKIaTh, YTO MaHIATAPU HU MPH KaKUX 00-
CTOSITENTLCTBAX HUYETO He TONydal OT MaHAaHTa 3a UCTIOJHEHUE €ro MOpyvYeHUs.
Merces, Tiata B CMbICIE SKBUBIEHTA OKA3aHHOM YCIyIW, NEMCTBUTENBLHO, HE
CBOICTBEHHA 3TOMY JIOTOBOPY; HO KOIJa MaHAaTapuil MojydaeT 3a OKa3aHHYIO yC-
JIYTY KaKOM-TO TIONApOK, «OJIarofapHOCTb», BHIPAXKEHHYIO MaTepHaIbHO, 3TO TIPH-
3HABAJIOCh JOITYCTUMBIM, HE TIPUHIDKAIOIIMM MaHIaTapysl M COLMAILHOTO 3HAYe-
HUS1 OTHOLIEHUs. B ominyue oT merces, TaKOro pona «01arofapHoCTb» Moyduia
HanMeHoBaHue honor, OTKyna B CBOe BpeMsl 00pa30BaJICsl TEPMUH «TOHOPAp» JIUIL



TaK Ha3bIBaeMbIX JUOEpaIbHbIX, WIM CBOOOIHBIX mpodeccuii'. «Si remunerandi
gratia honor intervenit, erit mandati actio» (D. 17. 1.6. pr.).

BBongt moHsATHE TOHOPApa, CO3AaBaIN, TIO CYIIECTBY, UCKYCCTBEHHYIO 000JI04-
KY, KOTOpasi I0JKHA ObLTa TIPUKPBIBATh NEMCTBUTEIbHBIE OTHOIIIEHMS.

529. Bumpi nopyyenusi. HopMaibHO nmopydyeHue 1aeTcsl M MPUHUMAETCST B MH -
Tepecax caMoro MaHnaHTa. [lopyyeHue B MHTepecax MaHmaTapus, 1o ciosam [ast
(3. 156), wamumrHe (Supervacuum est); «4ro HyXHO CHIENaTh Tebe B COOCTBEHHOM
MHTepece, Thl JOJDKEH AeaTh de tua sententia, non ex meo mandatu» (T.e. 110 co0-
CTBEHHOMY PEILIEHUIO, a He TI0 MOeMy TTOPYYEHMIO).

B apyrom mecte (D. 17. 1. 2. 6) T'ait roBopuT, YTO TIOPYYEHME B UHTEPECAX UC-
KJIIOUMTEIbHO MaHaatapus magis consilium est quam mandatum et ob id non est
obligatorium, quia nemo ex consilio obligatur, T.e. Takoe nopyyeHue NpeacTaBIs-
€T co0Oolt CKOpee COBET, YeM TOopYyUeHHUe, U MIOTOMY He MMEET 00SI3aTeIbHOM CUJTBI,
TOTOMY YTO COBET HMKOTO He 00s13bIBaeT (pa3ymeetcs, cioBa [asg He oTHocATCS K
Cclydaro NposiBieHus coperurnkoM dolus malus, 1.e. qaun 3aBenoMo HermpaBUIbLHO-
IO COBETa C LEJbI0 MPUUMHUTD YUIEPO APYromy JIUILY).

OpnHako 151 toropopa mandatum He XapakTepHo, YTOObI MOpyYeHre ObUTO He-
MPEMEHHO M UCKIIIOYMTESIbHO B MHTEpecax MaHaaHTa: mandatum consistit, sive
nostra gratia mandemus, sive aliena (MaHIAT UMEET MECTO, MMPU3HAETCSI OMMHAKO-
BO, TIOPYYaeM JIM Mbl YTO-JIMOO B HAllleM MHTEpece, UM B MHTEpPeCe IPYroro Ju-
na) (Tait. 3. 155). Bo3MOXHO Tak:Ke KOMOMHUPOBaHKE UHTEPECOB MAHIAHTA, MaH-
Jatapust ¥ TpeTbero Jnia. Mandatum Moxet ObITb 3aKiToueH, roBoput Iait (D. 17.

1. 2) i mea tantum gratia (ToMbKO B MHTEpECAax MaHAAHTa) HAIIPUMED, TTOPyYaro
BECTU MOM Jejia, KYIUTh [UISI MEHsI y4acTOK 3eMJIM U T.1.; WM aliena tantum gratia
(MCKJTIOUUTETIBHO B MHTEpecax TPEThero Jiviia), HampuMep, Nopyyaio Tedbe BecTu
nmena Tumus; wm mea et aliena gratia (B o0IllleM MHTepece MaHOAHTa W TPETHETO
JIM1a), HarpuMmep, Mopyyaro Tede BeCTH JIeso, Kacatolieecss MeHs U Tuuus; uim
mea et tua gratia (B o0lleM MHTepece MaHIaHTa M MaHAaTapusl), HallpuMep, Mopy-
yaro TebGe 1aTh B3aliMbl TIO/I MPOLIEHTHI JIILY, KOTOPOE TOJIKHO 1aTh MHE B3aliMBblI;
uim tua et aliena gratia (B o01ieM MHTepece MaHIaTapyii U TPEThETo JINIIAa), Harpy-
Mep, Mopyyaro Tede 1aTh B3alMBbl MO/ MPOLIEHThI THLINIO.

530. ObszanHocTM MangaTapusi. HecMoTpst Ha 6e3B03ME3IHOCTh ITOPYUYECHUS,
PUMCKOE TIpaBO TMpPEIbSIBISET MaHIATApUIO CTPOTrMe TpeOOBaHUSI OTHOCUTEIBHO
TOYHOCTH, TIIATEJILHOCTU M 3a00TIMBOCTU BBITIOJIHEHMS TIOpydeHusl. «Voluntatis
est suscipere mandatum, necessitatis consummare», ropoput Ilasen (D. 13. 6. 17.
3), T.e. IIPUHSITH Ha ceOs ITOpPyYeHUE 3aBUCUT OT BOIM (MaHIaTapusi), HO MCITOJ-
HUTD MPUHSTOE MOPYYEHUE €CTh YK€ HEOOXOAUMOCTb.

(1) Mannartapuii TOJDKeH JOBECTU MPUHSITOE Ha celsl IeJIo 10 KOHIIA, He 10-
KeH (ecIM UCTIOJTHEHME TIOPYYEHUSI He CTaJlo HEBO3MOXHBIM) deserere promissum
officium, .. oTKa3bIBaTLCS OT UCIIOIHEHMS 00€eIaHHOM yeayru. Ecim xe Manma-
Tapuii BUAUT, YTO OH HE MOXET UCTIOJIHUTD TIOPYYEHHOTO Jiefia, OH JOJDKEH HeMe -
JIEHHO COOOIIMTH 00 3TOM MaHIaHTY, YTOOBI TOT MOT 3aMEHUTD €ro IPYIUM JIULIOM:
€CJIM MaHJaTapyii He TOCTaBUT MaHIaHTa B M3BECTHOCTh O HEBO3MOXHOCTU HC-

«CBoBoaHbIX Nnpodeccuii», B cMbicie NPodeccuii, KOTOPLIMUA MOXET 3aHUMaTLCS CBOGOA-
Hoe nuyo.



MOJIHAThL TIOpYYeHHe, OH OylIeT OTBeYaTh Mepe] HUM 3a MPUYMHEHHBIN YIiepo
(D.17.1.27.2) (cm. makxucen. 532).

(2) IlopyyeHue JOKHO OBITh UCTIOJHEHO B MOJHOM COOTBETCTBUU C €r0 CO-
nepkaHveM (TIPUTOM Kak ¢ €0 OyKBaJIbHBIM COIepKaHWEM, TaK 1 C €r0 BHYTPEH-
HUM CMbICJIOM).

BunousmeHsITh IopydeHue, XoTs Obl ISl TOTO, YTOOBI IaTh TOBEPUTEITIO U3BE-
CTHBIEC BBITOIBI, MaHIATaApUil He MMeeT TIpaBa; HallpuMep, MaHIAHT Jajl MaHmaTa-
pUI0 KOHKpeTHOe mnopydeHre Kymuth oM Ces 3a 100, a MaHmatapuii Kymwt oM
Tuius: xoTss 661 eMy yaaaoch KyIMUTh 3TOT AoM U aeteBiie 100, mopydyeHue cumra-
eTcsa HercrmomHeHHBIM (D.17.1. 5. 2). MoXeT oKa3aTbCsl, YTO MCITOJIHEHUE TIOpyJe-
HHUSl B TOYHOCTM HEBO3MOXKHO BBUIY WM3MEHEHUST OOCTOSITENbCTB. MaHmarapuii
JIOJDKEH TOra MCIPOCUTh JOTIOJIHUTEbHBIE YKa3aHUSI OT MaH/AAHTA; €ClIU Xe 3TO
(akTrueck HEBO3ZMOXHO, TO TIOCTYIUTh TaK, YTOOBI PEIIEHNE COOTBETCTBOBAJIO
00ILIEMY CMBICITY TIOPYYEHUSI.

(3) Diligenter igitur fines mandati custodiendi sunt: nam qui excessit,
aliud quid facere videtur est, si susceptum non impleverit, tenetur»
(D. 17. 1.5. 1). - MaHgaTapuvi 4OJIKEH TLuaTesIbHO coboaaTs rpa-
HULbI TOPYYEHWI: HapyLUAIOLLNV 3TU rPaHULbl CYNTaeTCs Aesaio-
WM 9TO-TO Apyroe norBe4aeT 3a HeBbITIOJIHEHUE NMPUHSITOINo Ha
cebsInopy4eHus.

B CJIydac NpeBbIIICHWA MaHOATaAapUuEM IIPpEAC/IOB MOPYYCHWA MaHIAHT HE 00s1-
3aH IMpU3HaBaTh 3TO IMPEBBINICHUE.

Potest et ab una dumtaxat parte mandati iudicium dari: nam si is qui
mandatum suscepit egressus fuerit mandatum, ipsi quidem mandati
iudicium non competit, at ei qui mandaverit adversus eum competit
(D. 17. 1.41). - U3 goroBopa mandatum vHoraa NCK AaeTcs INLLb OA-
HOV CTOPOHE: TaK, eC/uv MPUHSIBLLWIA Ha Cebsl MopYyYeHNEe MPeBLICUT
rpesesb Nopy4yeHus, To eEMy CaMOMy UCK He JaeTCsl, @ MaHAAHT KHe-
My NCK MeerT.

CrpaiimBaeTtcsi: 00513aH JIM MaHIIAHT, B 3TOM cJiydyae, 10 KpaiiHeil Mepe, Tpu-
3HATh NIEMCTBUSI MaHAATapus B paMKax JIaHHOTro emy TopydeHusi? Hampumep,
MaHIAHT TOPYYWT KYIMUTh 3eMeJIbHbIN yyacTok 3a 100, a MaH#aTapuii Kynmui ero
3a 150; 0Os13aH I MaHIAHT MPUHSTH 3TOT YYacTok, 3a 100, ecm MaHOaTtapuii co-
IJIACUTCS B3SITh TeperuiaTy Ha ce0s1? FOpucTbl caOMHBSIHCKOM IITKOJIbI OAXOMWIN K
3ToMy BoIpocy (hOpMallbHO U CUMTAIM, YTO B JAHHOM CJIydae MopydyeHue He Wc-
MOJHEHO, W CJIe0BATeIbHO, MAHIAHT MOXET He TPUHSTHh KYIUICHHBI y4acTOK
(9Ta TouKa 3peHusT BhIpaXeHa, B YaCTHOCTU, cabuHbsHLeM ['aem, MHct. 3. 161).
TOpucThI POKYIBSIHCKOI IITKOJTBI B3IVISTHYJIM Ha JIeJI0 MeHee (hopMaJIbHO M TpH-
3HAJIM, YTO B TIpelesiax MOpyYeHUs] MaHIAHT O0si3aH MPUHATH UCIIOJIHEHWe. Dta
MOCJIEIHSIST TOUKA 3peHus U roitydriia ripeobnamanue (1. 3. 26. 8). Pasymeercst, ec-
JIA TIOpYYEHUE MCTIOJTHEHO B TOYHOCTH, M TIPUTOM Ha YCJIOBMSIX 0OJiee BBITOMHBIX
IUTSE MaHJAHTa, OH He MOXET He TIPUHSTh TaKOe UCTIOJTHEHUE.



(4) JImanoe ncrnoHeHNE MOpYYeHWST He Beeraa obs3arenbHO. Ecom comepxka-
HMEe TTOpYYEeHMsI He IMpeariojiaraeT HelpeMeHHO JIMYHYIO IesITeIbHOCTh MaHOaTa-
pus, ¥ B CAMOM JIOTOBOPE HE TIPEAYCMOTPEHO HETPEMEHHO JIMYHOE MCIIOJIHEHNE
MHOpYyYeHMs, MaHAATapyii B IIpaBe IPHBICYb K VICITOJIHEHUIO ITOPYYEHUsI IPYIHIX
JIII (3aMECTUTEIICi WM CYyOCTUTYTOB).

(A) Susceptum (mandatum) consummandum... est, ut aut per semet
ipsum aut per alium eandem rem mandator exsequatur (I. 3. 26. 11). -
lpuHsTOEHaCcebsINMopyHEHNE HYXXHOBbIMOJIHSTh. .. TAK, YTOObIINY-
HO W/ Y4epe3 APYroro NUCMOJIHUTL MOPYyHEHHOE AE0.

(B) Si quis mandaverit alicui gerenda negotia eius, qui ipse sibi man-
daverat, habebit mandati actionem, quia et ipse tenetur (tenetur autem
quia agere potest) (D. 17.1.8. 3). - Ecam kT0-1160 nopyyuT Apyromy
BeCTu Aiesia Toro, KTo riopyyusi AaHHOMY JI1LlY, TO OH UMEET actio
mandati K cCBoemy 3aMeCcTUTESTIO, TakK Kak n caM OTBEYaEeT nepes
CBOVWM MaHAaHTOM (& OTBEYaAET OH MOTOMY, YTO MOXET BbICTY-
narbcam).

DTH MecTa UCTOYHUKOB HET OCHOBaHMS TIOHMMATh TaK, YTO MaHIaTapuii Bce-
Ima 1 6e3ycJIOBHO MMeJT TIPaBO TIOJIh30BaThCsl MPU MCTIONHEHUU TIOPYYeHUS YCITy-
raMU TPETHUX JINLI. JJoroBOPOM MOXET OBITh IPSIMO OTOBOPEHO, WM YTO MICITOIHE-
HHUE OJDKHO OBITh HENPEMEHHO JIMYHOEe, WIM, Hao0OpOT, YTO MaHIaTapuio
pasperraercs TiepenaBaTh BBITIOJHEHUE TTOPYIeHHBIX TENCTBUI IPYTVM JIIIAM.

HHorma 1o xapakTepy ITOpy4eHMsT Hamo MPeAroNIOXNUTL 00sI3aTeIbHOE JTUIHOE
HCTIOJTHEHHE €T0; TeM He MeHee M B 3TUX CIIydJasx MOXET 0Ka3aThCs HeM30eKHBIM
yJacTue TPETBUX JIMII B WCITOJIHEHUW TIOPYYeHWST;, UTST MaHOaTapyus MOXKET OKa-
3aThCsl HEBO3MOXKHBIM JIMYHOE COBEPILIEHNE TTOPYYEHHOTO NEUCTBUSI, a UHTEPECHI
MaHIaHTa He ITO3BOJISIIOT, OBITh MOXKET, OTIOXKUTh 3TO JCHCTBUE.

B 3aBHCHMMOCTH OT TOrO, MIMEeT WIM HET MaHOATApUil IPaBo IOJIb30BATECS YCIIy-
TaMU TPETBUX JIUIL (CYOCTUTYTOB), HAXOMUTCSI M OTBETCTBEHHOCTh MaHIAaTapys 3a Ieii-
CTBUST 3TUX €T0 TIOMOIITHWKOB M 3amectuTenieit. FOmmaH roBopur, 4to «qui alterius
negotia administranda suscipit, id praestare debet in sua persona, quod in aliorum» (kTo
B3sUICS YIIPABIISIT JA€JIAMM IPYTOTO, TOJDKEH OMMHAKOBO OTBEYATh 3a ce0sI M 3a APYTHX,
TIPY COIENCTBAN KOTOPBIX OH MCIoNHsT opydenne) (D. 17. 1. 31).

Ho B manHOM ciydae FOmaH roBOpuUT CIleIMaIbHO O TAKOM MaHAATe, Koraa
MaHIaTapyuio He JaeTcs IpaBa MpY WCIIOTHEHUN TTOPYYEHUsI TTOJIb30BaThC YCITy-
TaMu TpeThUX JIUIl. EcTecTBEHHO, UTO IPM 3TOM YCJIOBMM MaHAAaTapyii OTBeYaeT 3a
JIECTBUSI CYOCTUTYTa KaK 3a CBOM COOCTBEHHBIE, U 00sI3aH BO3MECTUTh MaHIAHTY
BeChb Bpel, MPUIMHEHHbIN AeicTBUsIMU cyocTutyTa. Ho eciim MaHmaTapuio B KOH-
KPEeTHOM CJTydae MPeIoCTaBIICHO TIPaBo IPUOETaTh K YCIyraM ITOMOIITHUKOB M CYO-
CTUTYTOB, TO CJIEMyeT IPU3HATh, YTO OH OTBEYaeT TOrIa Tepel MaHIAHTOM TOJBKO
3a OCTOPOXKHBIIA, TINATETBHBIA BBIOOP cyocTuTyTa (culpa in eligendo), Ho He 3a ero
JIeUCTBUSI.

(5) Kak yxxe ykazaHO BbIIlIe, OCOObII COLMANIbHBIN U OBITOBOI CMBIC MaHIaTa
B pabOB/IaIeTb9eCKOM OOIIECTBE CKa3bIBajICsl Ha OTBETCTBEHHOCTH MaHIAaTapHsl.
Bonpeku o0111eMy MPUHLIMITY, YTO CTOPOHA, camMa He M3BJIeKalollasi HUKaKUX BbI-



ol U3 JAHHOI'O JOTOBOpa, He 3aMHTEPECOBAHHAS B HEM, HeCeT 60jiee OrpaHUYeH-
HYIO OTBETCTBEHHOCTH (JmiLb 3a dolus u culpa lata), manmarapuii otBeyaer 3a Besi-
KYIO0 BOOOILIE BUHY.

A procuratore dolum et omnem culpam, non etiam improvisum
casum praestandum esse iuris auctoritate manifeste declaratur (C. 4. 35.
13). - ABTOpUTETOM NpPaBa NPsIMO NPu3HaeTcs, 4TO [OBEPEeHHOoe /-
Lo oTBe4YaeT 3a dolus n 3a Bcsikyio culpa, HO He 3a casus, KOTOpPOro
Hesnb3s 6bII0 NPeaycCMOTPETh.

Kaxk roBoput LluiiepoH (B Ha3BaHHOM BbILLIE MECTE 13 €ro peuu B 3aiuTy Poc-
LIUsT), UCTIOJTHWJI JIM MaHaaTapuii mopydeHue malitiosius (cMiIkomM Hemo6pocoBe-
CTHO, 3JIOHAMEPEHHO), WM XOTd Obl neglegentius (HETOCTaTOUHO 3a0OTIIMBO),
OJMHAKOBO CYMTAJIOCh, YTO OH MOKPBLI cebst nosopoM (admisisse dedecus). Takum
obpa3oM, MaHzaTapuii orBevaer 3a dolus, 3a culpa lata, 3a culpa levis — 1 06s13an
BO3MECTUTh MaHIAHTY BCe YOBITKU, MPUYMHEHHbIE MPU UCIIOJHEHUU TOPYYEHUS
WJIU BBUIy HEMCTIOJTHEHUSI TIOPYUYEHUSI, XOTsI Obl YOBITKYM ObLUTM MPUYUHEHBI BCIIE/I-
CTBUE JIETKOI BUHBI MaH/IaTapus.

(6) Mangarapuii 00s13aH TiepeaTh MaHAAHTY Pe3YJIbTaThl MCITOJHEHUS MTOpY-
yenust. Kak rosopur [Tasen (D. 17. 1. 20. pr.), y MaHaatapuist He JOJKHO OCTATh-
cg Hudero ex mandato, T.e. M3 MOCTYNMBILIETO K HEMY B CBA3M C MCIIOJIHEHUEM I10-
py4YeHHUs: MaHIaTapuil mepenaeT MaHOAHTY HE TOJIBKO BCE B3bICKAHHOE C
TIOJDKHUKOB MaHIAHTA, HO U CJIyYaifHO MOCTYIUBILIEE K HEMY IS MaHIaHTa (Ha-
TpUMep, OLIMOOYHBII TJ1aTeX HECYIIECTBYIOIIETO 1ojTa). Berm, nmoxydeHHbIe st
MaHIaHTa, JOJDKHBI OBITh eMy IlepefaHsl ¢ Iwionamu oT Hux (D. 17. 1. 10. 2), om-
HaKoO, 3a BBIUETOM M3IEPXKEK, MMOHECEHHBIX IS MOIydeH s 3TuX Iuionos, (D. 17.
1. 10. 9); neHexxHbie cymmbl — ¢ TipotieHTamu (D. 17. 1. 10. 3) u t.n. Ho 3aT0, ro-
BOPUT B MPUBEIEHHOM BbIllle MecTe [laBen, MaHmatapuii He JOJDKEH M TEpIeTh
yiepoa, eciu, HarpuMep, OH HE MOT B3bICKaTh CyMMbI, OTIaHHbBIE TIOJ TPOLIEHTHI
ur. n. (D. 17.1.20).

(7) Tlo ucnoTHEeHUY TTOpYYEeHUsI MaHIaTapyid TIOJDKEH OTYMTATHCS Mepea MaH-
JIAHTOM, TIepeiaTh eMy TOKYMEHThI, OTHOCSIIMECS K TIOPYYEHUIO.

st ocyliecTBieHusl MpaBa MaHIAHTa, COOTBETCTBYIOLIMX U3JIOKEHHBIM 00~
3aHHOCTSIM MaH/aTapusl, MaHAaHTy naercs actio mandati directa (mandatum —
€IMHCTBEHHBIII M3 KOHCEHCYaTbHBIX JOTOBOPOB, MPKU KOTOPOM MCK TOW U APYroit
CTOpOHBI MMEET OIMHAKOBOE Ha3BaHUe, ¢ nobapieHueM directa 1t MaHOaHTa U
contraria U1 MaHIaTapysi).

[pucyxaeHue 1o actio mandati directa conpoBoxaanock infamia.

531. Ooa3annocT1 ManaanTa. Mannarapuii, Beinonsss officium, sakmovaro-
1eecsl B MOPYYEHUU, He JOJDKEH TepreTh OT 3TOro Kakoro-inubo MaTepuaabHOrO
yiiep6a. Eciv takoit yiuepd HacTyraeT, MaHAaTapuii UMEEeT MpaBo TpeOOBaTh OT
MaHIaHTa BO3MEIIIEHMUSI.

(1) MangaHT 00s13aH BO3MECTUTh MaHIATAPUIO M3NEPXKKHU, TTOHECEHHBIE TPU
WCTIONIHEHUY TopydeHust. Hanpumep, MaHmaTapuii Kynuil 1o MOPYYEHUI0 MaH-
JAHTA 3eMJII0 M TIOKYITHYIO LIEHY YTUIaTUJI U3 CBOMX JCHET; YIJIAUEHHYI0 CYMMY OH
MOXeET TpeboBaTh C MaHIAHTa ¢ TIOMOIIbIO actio mandati contraria (D. 17. 1. 45.



pr.). V3nep:kku BO3MEILAIOTCS MaHAATAPHIO Jake He3aBUCUMO OT Pe3ysibTara, N0-
CTUTHYTOTO TIYTEM TPOM3BENEHHBIX PACXOI0B, JIMIIL ObI MaHIATApUil JEHCTBOBAI
JOGPOCOBECTHO U PasyMHO.

Impendia mandati exsequendi gratia facta si bona fide facta sunt, resti-
tui omnimodo debent, nec ad rem pertinet, quod is qui mandasset
potuisset, si ipse negotium gereret, minus im pendere (D. 17. 1.274.). -
WN3nepxkn, npousBeneHHble Al UCMOJIHEHUSI MOPYYEHUs, €CJIN OHU
npounseegeHbl OOPOCOBECTHO, [AO/DKHbI ObITb BO3MELLEHbl MaHAaTa-
pUIO BO BCSIKOM CJly¥ae, NnpuYyeM He MMeeT 3Ha4YeHUs, 4To, ecsu Obl
MaH[aHT cam BeJl 4eJsio, OH Mor 6bl N3PacxoA0BaTh MEHbLUE.

BoamerieHne n3nepxkek UMeeT MEeCTO TOJILKO IO BBITIOMHEHUM TIOPYYeHMSI; ec-
JIM JIeJI0, KOTOpPOE BENEeT MaHAaTapuil, elle He 3aKOHYEHO, MpedbsiBIeHUE actio
mandati contraria IyI1 B3bICKAHUSI C MaHAaHTa TOHECEHHBIX 3aTpaT ObUIO ObI

TIPEXIEBPEMEHHBIM.

(2) MangaHT 00s13aH BO3MECTUTh MaHIATAPUIO YOBITKM, TTOHECEHHBIE TTOCIIE/I-
HuM 110 BuHe MaHpanTa. [lasen (D. 17. 1.26. 6) pasrpannunBaer yiiep6, KOTOPbIiA
HY)XHO TIOCTaBUTh B CBSI3b C HMCIIOJIHEHUEM TIOpPYYeHUs, W TaKoW yiepO, Kakoi
CKOpee MOXHO TIpUIMcaTh ciydaiiHoctsiM (magis casibus quam mandato imputari
oportet), HaNpUMep, MaHaaTapyil TOABEPICSl HAIMaNeHUIO Pa300MHUKOB, JIUIIMICS
MMYIIIECTBA BCIIGACTBYE KOPaOJIeKPYIIEHMsI, TTOHEC PacXolbl B CBSI3M C OOJIE3HBIO
JIMYHO CBOEN WIM CBOMX Joned (suorum) u T.m. IlaBen st mpuMepsl 0606LIAeT
dopMyJI0ii: «non omnia, quae impensurus ron fuit mandator, imputabit> (He Bce
TO, YTO MaHJaTapyuil He M3pacxonoBaj Obl, He Oylb MaHIaTa, OH MOXET OTHECTH Ha
MaHIaHTa). Helb3s MCXOMUTh M3 OHOTO TOTO, YTO €C/I Obl He ObLIO MOPYYCHMSI,
He ObUTO OB M JAaHHOTO yIepOa; CAydailHbIA yIepO, HACTYIMMBIIMIA JIAIIb TOITyT-
HO TIpY MCIIOJNH “HUM MaHaTa, He MOJIEXKUT BO3MEIIEHUIO MaHIaHTOM.

532. Ilpekpamenue norosopa mandatum. Kpome oGIMx ciaydyaeB IpeKpaiie-
HUS JOTOBOPHBIX 0053aTesibeTB (1. 327 1 ¢l.) mandatum IpeKpaiaeTcs TakKe Ofl-
HOCTOPOHHMM OTKa30M OT JIOTOBOpA TOM WJIM WHOM CTOPOHBI, a PAaBHO CMEPTHIO
MaHaHTa WM MaHaaTapyuu. DTU 0coOble Cydad MpeKpalieHus T0roBopa rnopyye-
HMSI OOBSICHSIFOTCSI CBOEOOpa3MeM 3TOTo JIOroBopa Kak OTHOILICHHS, TIpe/rioiarato-
1ero 0coboe A0Bepre ¥ TeCHO CBSI3aHHOTO C JIMYHBIMM KayeCTBAMU MaHIaTapusl.

(1) doroBop mopy4eHUsI MOXET OBITh B JII00OE BpeMsI OTMEHEH MaHIaHTOM
(Tait. 3. 159). OrMeHa poM3BOMKUTCS TIyTEM MPOCTOTO COOBILEHKST 00 3TOM MaHIa-
taputo. Ecu MaHmatapuii yxe UCIIOHWII MOpyYeHUe paHbllle, YeM y3Hal1 00 oTMe-
He MaHJaTa, MaHJAHT 00s13aH TIPUHSTH UCTIOTHEHWE U PAcCUUTAThCST C MaHIaTapy-
em (D. 17. 1. 15). PaBHBIM 00Opa3oMm, ¥ MaHOATapuii MMeET MpPaBO OTKA3aThCs OT
noroBopa. Ho ero mpaBo oTKaza orpaHnYMBaeTcsl TpeOOBaHMEM TIOJIL30BAThCS STUM
npaBoM Ge3 yiepoa ISl JOBEpUTEis, T.€. 3asBJISTh OTKa3 CBOEBPEMEHHO, TaK YTO-
OBl TOBEPUTETb MOT TIPUHATH HEOOXOMUMBIE Mephl IS TIPEIypPEesKICHUST BO3MOX-
HBIX YOBITKOB BCJIEICTBHE OTKAa3a MaHIATapUs:

Renuntiari... ita potest, ut integrum ius mandatori reservetur vei per se
vei per alium eandem rem commode explicandi (D. 17. 1. 22. 11). ~Ma#n-



damapull MmoxeT oTKa3aTbCsi OT AOroBopa TaK, 4To6bl 3a MaHAaH-
TOM OCTasioCb HEeHapyLUeHHbIM MpPaBo C Yy4O6CTBOM yCTPOUTb TO
Xe [ieN10 JIMYHO UM Yepes ApYroro MmaHzaTapus.

Ecmm MaHmatapuii oTKasbIBaeTCsl OT JOTOBOpa C HapyllleHWEM 3TOro TpeGoBa-
HUSI, OH 00sI3aH BO3MECTUTh MAHIAHTY MPOUCTEKAIOLINE OTCIONA YOBITKU.

(2) loroBop TopydeHMsl TIPEKpaIllaeTcsl CMEPThIO TOM WM APYroil CTOPOHBI
(Tait. 3. 160).

OnHako MaHaaTapuii He MMeeT MpaBa, Mo TMOJYYEHUM CBENeHUIl O CMEepTU
MaHJaHTa, HEMEIJICHHO OpOCUTh TIOPYYEHHOE /Ie/10; HavyaThle IEHCTBUS MaHaaTa-
PMii TOJDKEH JOBECTH 10 KOHIIA, YTOObI HE MPUYMHUTD YOBITKOB HACJISTHUKAM J10-
Bepurenst. C Apyroii CTOPOHbI, €CJIM MaHAaTapuii, He 3Has O CMEPTU MaHAaHTa, UC-
TTOJTHUT MOpYyYeHue 10 KOHIIA, OH MMeeT MCK K HaclenHukaM MaHaaHTa (D. 17. 1.
26 pr.). B

B cayyae cmept MaHpatapusi €ro HacJAeIHUKU 00s3aHbl M3BECTUTH 00 3TOM
MaHzaHTa. Ecnm HaciemHuKu MaHmatapysi, He TOJIydMB COOTBETCTBYIOIIMX yKa3a-
HUIi OT MaHIaHTa, MCIOJIHSIOT IIOpYYeHre, UM He JaeTcs actio mandati contraria
(D. 17.1.27.3).

CrneluanbHbIM COIVIAlIEHMEM MOXHO ObLUIO NEHCTBME IOroBopa IOpYYEHUSI
pacrnpocTpaHUTh U Ha HacliemHuKoB MaHaaHTa (D. 17. 1. 12. 17; 13).

533. Mandatum qualificatum. CrierinaibHO# pa3HOBMIHOCTBIO JOTOBOpa man-
datum siByISIeTCS MOpYYEHME OKas3aThb KPEIWT, B YACTHOCTU — JIaTh B3ailMbl TPETh-
emy Jaiy, mandatum pecuniae credendae, wim mandatum qualificatum. C Takum
MOpYYEHNEM CBSI3bIBAIM TOT CMBICI, YTO MAHOAHT MPUHKMMAET Ha ce0sl OTBETCT-
BEHHOCTb 32 yIUIaTy 3TUM TPETbUM JIULIOM JI0JITa, KOTOPbIi BOZHUKHET IO UCIIOJ-
HEHUU TIOpy4yeHus1 (T.e. C UCIOJHEHHWEM TOPYYEHMsI YCTAHOBMTCS O0COOOro poja
MTOPYYUTENILCTBO, OJIHAKO, BeChMa HECOBEPILICHHOE W HEMpPOYHOE, BBUIY NIpUMeE-
HEHMS OOLIMX MPaBUI O MPeKpallleHU MaHaaTa OJHOCTOPOHHUM OTKAa30M OT J0-
TOBOpa, a TaKXKe CMEPThIO CTOPOHbI). EcM mopydyeHue BBIMOTHEHO, TPETheMY JIN -
Iy OKa3aH KPEIWT, a 3aTeM 3TO TPeThe JIMLIO JOJITa MaHAATapvI0 He YIUIaTUIIO,
MaHAaTapuil Tojydaer actio mandati contraria K MaHOAHTY, KaK ITOPYyYUTEJIIO
(D.17.1.6.4).



I'nasa 36
BE3BIMEHHDBIE KOHTPAKTDBI
(CONTRACTUS INNOMINATI)

§ 144. MNMoHsaTne n passutre 6e3bIMEHHbIX KOHTPAKTOB

534. IIpoucxoxnenue Ge3bIMEHHbIX KOHTPAKTOB. [137105keHHbIC B IV1aBax 32 -
35 BUIOBI PUMCKUX KOHTPAKTOB, TPENCTABISBIIMX 3aMKHYTYIO CUCTEMY TOYHO OTI-
pe/ieIeHHBIX JOTOBOPOB, MMEBILIMX KAXIIbIN ONpeaesieHHOE X03iICTBEeHHOE 3Haue-
HUE U TIPaBOBBIE OYePTAHMS U OTIPeeSIEHHBIN NCK, TaBaeMbIii TIPETOPOM, HE MOT-
JIA yIOBJIETBOPUTH BCEX MOTPEeOHOCTEN pabOBIANENIbYecKoro OOllecTBa Havyaia
umrnepuu. K aToMy BpeMeHU X03siICTBEHHAs XKU3Hb CTaIa YKe TOCTATOYHO Pa3BU-
TOI1 U CIOXKHOM. B TOprosiie v B 1€710BO#1 XKU3HY APYTUX CJIOEB HACEIIEHUSI U30 JHS
B JIEHb CKJIAAbIBAIMCh CaMble Pa3HOOOPA3HbIE OTHOIIEHUS, U3 KOTOPbIX MHOTHWE
HUKAK HE YKJIa[bIBAIUCh B TOUYHBIC, TECHbIC PAMKHU YCTAHOBUBILIMXCSI KOHTPAKTOB,
He TOJIbKO (hOpMaITbHBIX KOHTPAKTOB 00JIee CTaporo MpaBa, HO U HOBEUIIMX pealb-
HBIX 1 KOHCEHCYaJIbHBIX KOHTPAKTOB.

B nouckax BbIXxoga M3 CO30ABILIETOCS MOJOXEHUSI TTOCTENIEHHO MPUIIUIA K TO-
MY, YTO €CJIY [IBa JIM1Ia JOTOBOPWIMCH O KAKMX-TO MMYIIECTBEHHBIX MPEIOCTaBIIe-
HUSIX APYT IPYTY, IPAYEM 3TO MX COMIAllleHUe He TIOAXOAWIO HU MO/ OUH peasb-
HbIi WJIM KOHCEHCYaJIbHbIi KOHTPAKT, TO KaK TOJIbKO C OJHON CTOPOHBI
00513aTeNTILCTBO MCIIOJIHEHO, 3TO MCTIONHMBILEN CTOPOHE IOJDKHA OBbITH 1aHa Cy-
neGHast 3ammTa. [lepBoHaYaIbHO 3TOI CTOPOHE CTAIW JaBaTh KOHAMKIIMOHHBIA
uck (condictio) m1s1 UCTpeOOBaHUS OOPATHO LICHHOCTEM, MepeaaHHbIX APYToil CTO-
poHe. JlanbHelilliee pa3BUTHE MpaBa MPUBEJIO K TOMY, YTO UCTIOJTHUBIIIAS] CTOPOHA
TIOJTyYMJ1a UCK U JUTSI TIOHY>KIIEHUSI IPYTOi CTOPOHBI K MCITOJTHEHUIO €€ 00s13aTesNb-
cTBa (T.€. JOTOBOPHBII UCK).

Quae [nogpasymeBaeTcs conventiones] pariunt actiones, in suo nomine
non stant, sed transeunt in proprium nomen contractus: ut emptio ven-
ditio, locatio conductio, societas, commodatum, depositum et ceteri
similes contractus. Sed et si in alium contractum res non transeat, sub-
sit tamen causa, eleganter Aristo Celso respondit esse obligationem, ut
puta dedi tibi rem ut mini aliam dares, dedi ut aliquid facias: hoc synal-
lagma esse et hinc nasci civilem obligationem et ideo puto recte
Julianum a Mauriciano reprehensum in hoc: dedi tibi Stichum, ut
Pamphilum manumittas; manumisisi: evictus est Stichus. Julianus



scribit in factum actionem a praetore dandam: ille ait civilem incerti
actionem, id est praescriptis verbis sufficere: esse enim contractum,
quod Aristo synallagma dicit, unde haec nascitur actio (D. 2. 14. 7.
1-2).-TecornaLueHusi, KOToPbIE NOSTYHUNTNMCKOBYH 3aLLNTY, HEOC-
TarTCSANOANPEXHUMHa3BaHnem[pacta], HonepexoasTBcrneumais-
HY PYOPUKY KOHTPAKTOB, KaK-TO: KyrJsi-rpoaaxa, Haem, ToBapu-
LL|ecTBO, ccyaa, 0roBOP XPaHEHUSI, UApPYyrve rnoaobHbIe KOHTPAKTHI.
Ho n B Tex c/iyyasix, Korga Aesio He rnoaxogut Hu rnoa OoAuH KOH-
TPaKT, 0AHAK0, UMEETCSI OCHOBaHNE, BO3HUKAET 0053aTe/1bCTBO,
KakasieraHTHO OTBETUIIAPUCTOH Ha Bornpoc Llenib3a. Hanpumep, s
JAan Tebe Bellb C TeM, 4TOObI Tbl MHE AaJ1 APYryto; nin: s aan tebe
Bellb, YTOObI TbIHEYTO cAenasn. BaTomumeeTcsicuHasinarma [060-
I0AHOE cornalleHne] v n3 Hee BO3HUKAEeT UMBUIbHOE 00513aTesbCT-
Bo. lNoaTtomy s nonaraio, 470 MaepuyuaH rnpasuibHO KPUTUKOBAIT
tOnunaHa no cnenyrowemynosoay: sigan rebe Ctvxa, 4ToObi Tbl OT-
nyctun Ha Bosito MNameuna; Tel ero oTrycTu, a mexay rem Ctux
Ob113BUHUMPOBAH. KOninaH cYNTaeT, 4T040/KEHObITb JaHMPETOP-
ckun uck in factum, a MaspwumnaH roBopuT, 4TO AOCTATOYHO LNBUIIb-
HOro vcka incerti, T.e. Takoro, B KOTOPOM ByaeT Ha4asibHasi 4HacTb
[praescriptio], coaepxaias onucaHne @akTU4eckux 0bOCTOoSI-
TEJIbCTB: BAAHHOM CJ1y4ae MMEETCSIKOHTPAKT, Ha3blBaeMbIIApUC-
TOHOM CUHaNnarmMa,; 3 Hero v BO3HUKaeT 3TOT UCK.

535. Ilponecc passumusa. Hogeitliie paGOThl Hag MCTOYHMKAMU, OTHOCSIIN-
MMCSI K BOIIPOCY O MOCTENEHHOM IIPM3HAHWM MCKOBOM CWJIBI 3a JOTOBOpaMU, He
BOIICIIIMMHA B TIPUHSITHIE [MUKIbI peaJbHBIX M KOHCEHCYaJIbHBIX JOTOBOPOB, HO
TpeOOBaBIINMU ceOe TTPU3HAHUS, IENAIOT MPAaBIONOJOOHBIM CIIEAYIOIIMI TTPOLIECC
pPa3BUTHSL.

JlaGeon (I B. H.3.) ellle aepsKaJicst TOTO B3IVISIAQ, YTO €CJIM COCTOSUIOCH COTJIallie-
HHE ABYX JUIl O KaKMX-TO B3aMMHBIX ITPEIOCTaBJICHUSX, IMPUYEM OIHA CTOpPOHA
yKe UCITOTHIJIA CBOE 00SI3aTeNIbCTBO, TO 3TO JIMIIO MOJDKHO MOIydaTh OT IpeTopa
actio in factum (cm. n. 59) misa Toro, 9YTOOBI TOHYIUTH U IPYTYIO CTOPOHY K MCITOJI-
HEHUIO 00s13aTesIbCTBa, TIPUHITOTO elo Ha cebst. Ho yxke Apucton (koHerr I B. —
Havayio II B.) cTan mponaraHAMpPOBaTh TAKyIO TOYKY 3PEHMUS, YTO €CJIM JIUIIO Iepe-
ITaeT APYroMy B COOCTBEHHOCTb KaKylO-HHMOYIb BEIlb C TeM, YTOOBI IPYyroe JUIIO
TPENOCTaBIJIO KaKyI0-HUOYIb APYTYIO BEIlh WJIM COBEPIIMIIO KaKoe-HUOYIb Meii-
CTBUE, TO B 3TOM TIO CYIIIECTBY UMEETCSI CUHAJJIaTMa U JIOJDKEH JaBaThCsl IIUBUITb-
HBII MCK JUTS 3alllATHI JIMIIA, COBEPIIMBIIETO ITepeady BEI.

CpaBHeHUe ¢ CUHAINArMOM HeJb3sl MPU3HATh YIaYHbIM, MO0 JIJISI CHHAJLIarMa-
TUYECKOTO IOTOBOpa UMEHHO HE XapaKTepHO, YTOObI OTHA CTOPOHA YK€ UCTIOTHU -
JIa CBOe 00sI3aTeJIbCTBO, €CJIM OHA XXeJIaeT MPEeIbsIBUTh MCK O TTOHYXXIEHUHN APYyroit
CTOPOHEI K MCIIOJTHEHUIO, TOTa KaK U pacCMaTpUBaeMOM KaTeTOpUH JOTOBOPOB
3TO OOCTOSITEILCTBO, HA00OPOT, SIBJISIETCS HEOOXOAMMBIM ycioBueM ncka. Ho 6po-
1IeHHass APUCTOHOM MBICJIb, YTO TAKOTO POJia TOTOBOPHI IOJKHBI TTOPOXKAATh U -
BWIbHOE 00sI3aTeJIbCTBO, JOJDKHBI 3allMINATHECS LIUBWIBHBIM HMCKOM, ITOJIydMIa
pacIipocTpaHeHUe.



W3 puBeieHHOTO TIOA T1. 534 dhparmeHTa BIIHO, 9T0 MaBspuuman (fopycr ce-
pemunnl 11 B.) monemusuposan ¢ IOnranom, KOTOpBIi elle MPUAEPXUBAJICS CTAPO-
IO B3IJIsIAA, YTO IOTOBOPHI JAHHOM KaTeropuu MOTYT 3alllMIIAThCs TOJIBKO MPETOp-
cKuM uckoM in factum, uMeBIMM CBOMM IpEIMETOM BO3MELIEHUE TOTO
Bpe/a, KOTOPBIN TEPITUT CTOPOHA, MCTIOJTHUBILAS CBOE 00513aTeIbCTBO; MO-BUIU-
MOMy, TOT )Xe MaBpulivaH BIiepBble MPU3HAT KOHKPETHO IIUBUWJIbHBIN UCK 00 UC-
TOJIHEHUU JPYTOil CTOPOHOM CBOEro 00s13aTesbCTBA; TaKOM MCK MHOTAA Ha3blBaJl-
ca actio civilis incerti mim onucartensHO praescriptis verbis agere (Tak Kak B
¢dopMyJly MCKa BKJIHOYANIaCh praescriptio ¢ M3aoXeHHeM (aKTUYECKUX OOCTOSI-
TenbCTB fena). KoHTpoBepsa mo aToMy Bompocy Oblia B TEUEHHE BCETO Kilaccuyie-
ckoro nepuoaa. CocraButenu cOOpHUKOB FOCTHHMAHA OTOXIECTBIN Ha3BaHHbBIE
MIPEeTOPCKUI U LIMBWIBHBIA MCK: actio civilis incerti coemuHeHa cioBamu id est,
«TO-eCTb», C actio praescriptis verbis (TepMUH, CO3TaHHBII COCTABUTEIISIMA KOIU-
¢ukammu KOctnHraHa U3 BeIpaskeHUS praescriptis verbis agere).

Tak mosiBUIach HOBasl KaTeropusi TOTOBOPOB, TIPU KOTOPBIX OOS3aTEIbCTBO
BO3HMKAJIO HE C MOMEHTA COIJIallIeHMsI CTOPOH, a JIMIIb MOC/Ie UCTIOMTHEHUST OAHOM
13 CTOPOH ODEIIAHHOTO MPEeNoCTaBleH sl. DTOT MPU3HAK B U3BECTHON Mepe cOu-
JKaeT 3T JOTOBOPHI € pealbHIMU KOHTPAKTAMU, — CXOJICTBO, OJTHAKO, HE TTOJTHOE:!
BCE YEThIpe peaibHble KOHTPaKTa BO3HMKAIOT TOJIbKO C MOMEHTA Tiepeayu Belln
OIHOM CTOPOHOM APYTrOii CTOPOHE; B 3TOM XK€ HOBOW KaTeropuu J0roBOPOB MHOTAA
NpeaocTaBlIeHe, ¢ KOTOPbIM CBSI3bIBAETCS YCTAHOBJIEHWE JTOTOBOPHOTO 00si3a-
TEJbCTBA, COCTOMT HE B Mepefaye Belly, a B COBEPUIEHUU KAaKOro-Iubo APYroro
JIEACTBUA.

DTU HOBbIE KOHTPAKTHI B HAyKe PUMCKOTO TipaBa (B CpelHMe BeKa, a He B ca-
MOM PMMCKOM TpaBe) MOoJyYuIv Ha3BaHue contractus innominati, Oe3bIMECHHBIE,
HETIOMMEHOBaHHbIE IOTOBOPBI; MEXIy TIPOUYMM, Ha3BaHUE «Oe3bIMEHHBIX» TIPUIA-
eTCsl M TEM U3 HUX, KOTOpble Ha3BaHWeE MOJTyYMIM, Kak MeHa (permutatio), ore-
HOUHBII TOTOBOP (contractus aestimatorius); 1eJ10 B TOM, 4YTO caMa KaTeropusi He
MMeJia TaKoro 0003HaYeHMsI, KaK OCHOBHBIEC IIUBWJIbHBIC KOHTPAKThl — BepOajib-
HBIE, INTIEPATLHBIE, peaIbHble, KOHCEHCYAIbHBIE. Y’ CAMMX PUMCKUX IOPUCTOB MBI
BCTpeyaeM JIMIIb TTPOTUBONOCTARJICHUE 3TOW TPYIIIIbI TOTOBOPOB TaKUM JIOTOBO-
pam, KoTopble nomen suum babent — nmetor cBoe Ha3BaHue (D. 19. 4. 1. 2).

536. Bumpl 0e3bIMEHHBIX KOHTPAKTOB. PasHOOGpa3HbIe cilyyan 6e3bIMEHHbBIX
KOHTpakToB B Komupukaimu KOctunmana (D. 19. 5. 5. pr.) cBomsaTCs K YeThIpeM
OCHOBHBIM TUTIaM:

(1) Do ut des: s nepenaro Tebe mpaBo COOCTBEHHOCTH Ha Belllb, UMES B BUIY,
YTO ThI TAKXKe Tepeaalllb MHE TTPaBO COOCTBEHHOCTH Ha IPYTYIO Belllb.

(2) Do ut facias: s1 nepenaro Tede IIpaBo COOCTBEHHOCTH Ha BEIIb C TEM, YTOOBI
ThI COBEPILJI U3BECTHOE NeHCTBUE (OKa3al KaKue-TO YCIYTU U T.I1.).

(3) Facio ut des: s coBepiaro mj1s1 Te0s1 M3BECTHOE IEUCTBHE C TEM, YTOOBI ThI
repenajl MHe MpaBo COOCTBEHHOCTH Ha U3BECTHYIO BElllb.

4) Facio ut facias: s1 coBepimaro mjis Te0s1 M3BeCTHOE AECTBUE C TeM, YTOOBI 1
ThI COBEPLIWJI 111 MEHSI KaKOe-TO JIEHCTBUE.

537. Actio praescriptis verbis. [laxe Torma, Korma 6e3bIMEHHbIE KOHTPAKTHI
OKOHYATEJIbHO CJIOKWIUCH B BUJIE OHOTO U3 3BEHbEB PUMCKOM CHCTEMbI KOHTpaK-
TOB, 32 CTOPOHOM, UCTIOJTHUBIIIEH CBOE 00513aTeNIbCTBO U HE TIONYYMBIIICH yIOBIIE-



TBOPEHUSI OT IPYroii CTOPOHBI, OCTABAIOCh MPaBO BHIOOPA MeXIy actio praescrip-
tis verbis — 00 MCHOTHEHUM JOTOBOpa U KOHAMKIIMOHHBIM UCKOM O BO3BpaTe Ie-
penaHHOM LIEHHOCTH, KaK HEOCHOBATETbHOTO O0OTAIEHUSI B UMYILIECTBE MOTyIUB-
wero (. 561). Bonbliie Toro, B OTAENABHBIX MecTax Koaudbukaiuu KcTtuHuaHa
KOHIMKIIMOHHBIM MCK JAETCSl HE TOJIbKO B CJIydyae HEUMCIOJHEHUS APYroil CTOpo-
HOIi BCTPEYHOT'0 00513aTe/IbCTBA, HO M HE3aBUCUMO OT 3TOTO, B CHITY IPOM3BOJIHO-
TO OTCTYIUIEHUS OT JJOrOBOpa IaHHOM CTOPOHBI (Tak Ha3biBaeMasi condictio propter
poenitentiam, T.e. KOHIAMKLMS BBUIY U3MEHEH U pelleHus, Hanpumep — D. 12. 4.
3.2; 5. 1.2). Takoii MCK, OTKPBIBAaBLUMIA BO3MOXHOCTb IIPOM3BOJILHO OTKA3bIBATh-
Cs1 OT 3aKJIIOYEHHOT'O JIOTOBOPA, TPEACTABISIET OOJIbIINE TPYIHOCTH LISl OObsICHE-
HUs, KOTOPBIE 0 HACTOSIIIIETO BpEMEHU HAayKOi pUMCKOTO TpaBa He MPEOI0JIEHBI.

§ 145. Mena (permutatio)
538. Mena u Kywis-npogaxa. OnHUM 13 HauboJiee yroTpeOUTeTbHbIX U3 YHC-
J1a 6e3bIMEHHBIX KOHTPAKTOB ObUT TOTOBOP MEHBI (permutatio).

Emptio ac venditio nuda consentientium voluntate contrahitur, permu-
tatio autem ex re tradita initium obligationi praebet: alioquin si res non-
dum tradita sit, nudo consensu constitui obligationem dicemus, quod in
his dumtaxat receptum est, quae nomen suum habent, ut in emptione
venditione, conductione mandato (D. 19. 4. 1. 2).- loroBopkynau-npo-
0axcu3aKAr0MaemcanpoCmvIM8blPANCEHUEM COCAACUAD0206aAPUBAIO-
WUXCAA CIMOPOH, A MEHANOPONCcOaem 06513ameabcmaeo c nepeoaseli ge-
wu: ecausews euie Henepeoana, Mbl2080pUM, HMo 00513ameabCmeo
BO3HUKAEM B CULY NPOCMO20 COAAULEHUSL, HO MO NPUHAMO AUULL B
doz2oeopax, umerouuxonpedeaeHHOe Ha36aHUe, KAK-MO: NPUKYN.1e-
npodasice, natime, nopy4eHuu.

B 3TOM OTpBIBKE JHOroBOp MEHBI MPOTUBOMOCTABIISETCS KYIUIe-Tpoaake MC-
KJTIOYMTENTBHO € TOYKK 3peHmsT causa obligandi: emptio-venditio ycraHaBmmBaeTcst
OIIHVMM COrJIallleHreM, permutatio — nepegayeil Bellld OMHUM 13 KOHTPAreHTOB.

Paznuune no conepxaHuto opMyJIMpoOBaHO B HaYasIe TOTO € OTPhIBKA UCTOY-
HUKOB:

Sicut aliud est vendere, aliud emere, alius emptor, alius venditor, ita
pretium aliud, aliud merx. At in permutatione discerni non potest, uter
emptor vel uter venditor sit, multumque differunt praestationes. Emptor
enim, nisi nummos accipientis fecerit tenetur ex vendito, venditori suf-
ficit obevictionem seobligare possessionem tradere et purgari dolo
malo, itaque, si evicta res non sit, nihil debet: in permutatione vero si
utrumque pretium est, utriusque rem fieri oportet, si merx, neutrius. Sed
cum debeat et res et pretium esse, non potest permutatio emptio-vendi-
tio esse, quoniam non potest inveniri, quid eorum merx et quid pretium
sit, nec ratio patitur ut una eademque res et veneat et pretium sit emp-
tionis (D. 19. 4. 1.pr.). - Kax 00no 0ea0 — npodamow, opyzoe 0eao — Ky-
numo, 00un noKynameas, opy2ot — NpoJaBell, Max — 00Ho 0ea0 —



LeHa, apyroe — 1oBap; a rnpvi MEHe HeJlb34 Pas/INYnTb, KTO — MOKY-
naresib, KTO — rnpodaseL, 1NpeaoCcTaB/1eHNs CU/IbHO Pa3/inyarTCs.
lMokynatens, ecav npoaasBeL, He NoJlyyYns AeHer, 0TBeYaeT no actio
venditi, a npoaaBLly AOCTATO4YHO 10 10BOAY 3BUKLN 06513aTbCS Ie-
peaartb BiaeHne noripaBaatbCs B3/10M yMbICJ1e, UTaKM 06p330M
€CJ1M BelLLjb HE 3BUHLIMPOBAaHA, OH HNYEro He J0JIKEH. A Npy MeHe, ecin
Kaxayto nepeaaBaemyto Bellb PACCMaTpnBaTh Kak LIEHY, TO HYXHO,
4TOObI BELLIb MOCTYNMNIA B COOCTBEHHOCTb KaX4oro U3 H1UX, a eCJv
paccmMmaTpuBaTh Kak TOBap, TO HY TOMY, Hu ApyromMmy. Ho, Tak kak
npuKynae-npoaaxe ao/HkHa ObITb M LiEHA N BeLLIb, TO MEHa HE MOXET
ObITbKYNe-rnpogaxer, Takkak Hesib3spa3006patb, kKakas 3 aByx
BeLyen — ToBap, Kakasl LieHa, a 34paBbivi CMbICJ1 HE O3BOJISIET, YTO-
Obl 0fHa 1 Ta Xe BelLLb 1 npogasBanach v 6bls1a MoKyrnHOM LLEeHOH.

Takum 06pa3oM, pa3Indue B COAEPKaHNU JOTOBOPOB KYIUTM-TIPOAAXKH U MEHBI
3aKJTIOYAETCSl B TOM, YTO MPU KyTLIe-TPpoaaxke 00s13aTeIbCTBY OHOM CTOPOHHI TTpe-
JOCTABUThb B MPOYHOE ObJNamaHKe MOKYIaTesisl MPOIaBaeMylo BEIllb COOTBETCTBYET
00513aTeIbCTBO IPYrOil CTOPOHBI YIUIATUTH MOKYITHYIO 1IEHY, TOrIa Kak Ipu MeHe
IIpOUCXOoaUT oOMeH BCIIN HA BCIIIb, IIPY 5TOM BEIIU TICPEAAIOTCA IMTPU MCHE Ha I1pa-
Be cobctBeHHOCTU. [lockonbKy 00si3aTesibHast cuiia 0e3bIMEHHOTO KOHTPAKTa BO3-
HMKAaeT TOJIbKO TOCJIe MCTIOTHEHUST OJHOM U3 CTOPOH OOSI3aHHOCTH 10 JAHHOMY
JIOTOBODPY, TO B CJTyJae Tepeayn BEIM, He TIPUHaIeXKAIIEeH JIUITY, BCTyMaloeMy
B 1OroBop, U B HEUTBHCﬁH.ICM BBHHHpreMOﬁ, JOIroBOp HE CYHUTACTCA 3aK/IIOYCH-
HeM (D. 19.4. 1.3).

Kaxk dopMa HermocpencTBeHHOTO TOBapooOMeHa, MeHa SIBIIsTeTcsT 6ojiee Tiep-
BUYHOI CHEJIKOM MO CPABHEHMIO C KYIUIEH-TIPOAaXKeid, XOTsI IOPUINUECKYIO periia-
MEHTALIMIO JIOTOBOP MEHBI MOMYYM CPaBHUTEIBHO MO3IHO. Bo BcsKOM ciydyae B
KJTACCUYECKYIO 3MOXY, B CBSI3U C Pa3BUTHEM JEHEXHOTO 000poTa, I0roBOp MEHBI,
IO CBOEMY YIEeJIBHOMY Becy, HaJleKo YCTymaeT KyIule-Iponake U MOXeT ObITb OT-
HECCH K YMCJTY BTOPOCTCIICHHLIX TOTOBOPOB.

539. IlpaBa 1 00SI3AHHOCTH CTOPOH. [1OCKOJIBKY TTPU JOTOBOPE MEHBI KaxKiast
CTOpOHA SIBJISIETCS M TIPOABLIOM M MTOKYTaTeJIeM, B OTHOIEHUH KaXION CTOPOHBI
MOTYT BO3HMKHYTb BOIIPOCHI 06 9BUKIIMH BEIU 1 O HETOOPOKAYECTBEHHOCTH TTe-
penanHoM Benu (111, 493-494).

B xomudukanmm KOcTrHMaHa UMEIOTCS CIelbl pa3HBIX MEPUONOB B MCTOPUU
0e3bIMEHHBIX JOTOBOPOB, B YaCTHOCTU HauboJee pacripoCTpaHCHHOI'O U3 HUX —
norosopa Mehbt'. Tak, Lle/Ib3 elwe He yTBepamics B MOHMMAaHMK MIOTOGHOTO poa
OTHOILIEHU I KaK JOTOBOPHBIX, U TIOITOMY TIOIXOMUT K CITyJaro SBUKIIMH TepeIaH-
HOHM BelllM, KaK W HEOCHOBATEJIbHOMY OOOTAlllEHWI0 Ha CTOPOHE TepeIaBILEro
BCIIb (l'[OJquI/IBH_IeI‘O 3a HEC BKBUBAJICHT, KOTOpLIﬁ " SABJISICTCA HEOCHOBATCJIbHBIM
oboraieHreM B ero umyiectse). C 3710l Touku 3peHust Lleab3 B jaHHOM ciydae
TOBOPUT JIMIIIb O KOHAMKIIMOHHOM WCKe JIJIsSI BO3BpaTa 3TOr0 HEOCHOBATEILHOTO
oboramenus (D. 12. 4. 16. 1. f.).

Cp. Monier, Manuel elementaire de droit romain, I, 1944, ctp. 240 n cn.



Ho npyrve xiaccuueckue topuctel (YabnuaH, IlaBen) mepxarcs yxe 6Goree
Pa3BUTOM TOUKHM 3PEHMS: PACCMATPKBAs OTHOLIEHUE KaK JOTOBOPHOE, OHU JOIYC-
KaloT B IIOHOOHOTO poa CIIy4asix UCKHU IO aHAJIOTMH C TEMM, KAKMMU 3allUILIAeT-
sl TIOKyIaTe/ib, KOLia KyIUIEHHAs MM Bellb CTpagaeT HeIOCTATKAMU MM IIOABED-
raeTcst 3BUKLUUU CO CTOPOHBI TPETHETO JIMLA — COOCTBEHHMKA BELLIM.

(1) ...Sed si quis permutaverit, dicendum est utrumque emptoris et ven-
ditoris loco haberi et utrumque posse ex hoc edicto [T.e. ex edicto aedil-
ium curulium] experiri (D. 21. 1. 19. 5. Ulpianus). <(1)... Ecauxmocogep-
waem Mmeny, mo caedyem RpuHamv, Mo o006e CHOPOHbL
O0Ka3bl6AIOMCSENOA0HCEHUUNOKYNAMEASIU NPOO0ABUA, UNOMOMYKANC-
dasicmoponamoxcemnpedssi6Asms UCKU HA OCHOGAHUN 30UNBCKO20
a0ukma.

(2) [in permutatone]... si ea res, quam acceperim vel dederim, postea
evincatur, in factum dandam actionem respondetur (D. 19. 4. 1. 1.
Paulus). - (2)/npudozoeopemenst]... ecaumaseuyb, Komopyroanoay-
YUAUAUOAN, 3aMeMICUHYUPYEMCSA, 0aemCcA3aKAI01eHUe, 41mocaedy-
emoamoactioinfactum.

§ 146. Ouenounnlii 1orosop (contractus aestimatorius)

540. Onpenenenne. OyeHO4HbIM KOHMPAKMOMIPUSHAECMCA002080p, NOKOMOPO-
MyonpedeneHHas8ewbnepedaemcso0HoUCMOPOHOILOPY 20t 01anPO0aANCUNOU3EeCcH -
HolloyeHKe, cmem, ymooblamaopy2ascmopoOHaAUIUNPEOCMABUAANEPBOTCYMMY, BKO-
MopyroyeHeHanepedanHas 8eub, UNUB0368PAMUNACAMYIO BEULb.

IOpunnueckasi cujia TAKOro JOrOBOpa BO3HMKAET ¢ MOMEHTA Tepeaadu Bellly,
BCJICZICTBUE Y€TO OH Y MPUIMCIISAETCST K Oe3bIMEHHBIM KOHTPAKTaM.

[Momy4uBILIMIA BeIlb IUTST TIPOIAXU 110 ONpee/IeHHOM OlIeHKE He SIBIISIETCST, KO-
HEYHO, COOCTBEHHMKOM BEILlW; TeEM He MeHee, MPOoIaB 1 TiepeiaB Belllb, OH JeiacT
npuoopeTaressi CoOCTBeHHUKOM Belu. [1o cMbiciy 10roBopa HEeT MpensiTCTBUi K
TOMY, YTOOBI 3TOT MOCPENHMK OCTaBUJI BElllb 32 COOOM, YIJIATUB KOHTPAreHTY CyM-

My olieHKH. Ecnmu eMy ymaeTcst mponath Belllb JOPOKEe OLIEHKU, U3JIUILIEK, OYeBHU/I-
HO, UIET B €T0 TIOJb3Y.

J11s1 TOro UTOGBI TTOHYAWTH TPUHSBILIETO BEIb UTST TIPOIAXKHM MM BEPHYTD BElllb

WJIM YIUIATUTH CyMMY OLIEHKH, IaBajiach actio de aestimato.

Actio de aestimato proponitur toliendae dubitationis gratia: fuit enim
magis dubitatum, cum res aestimata vendenda datur, utrum ex vendito
sit actio propter aestimationem, an ex locato, quasi rem vendendam
locasse videor, an ex conducto, quasi operas, conduxissem, an man-
dati, melius itaque visum est hanc actionem proponi... Actio de aesti-
mato BBeJieHa /1151 yCTPAHEHUs1 COMHeHMiA. —B ciryyasx nepenaum serm
N0 OLEHKE /ISl MPOJAXKM BO3HMKA/IM OOJIbIIIME COMHEHUS: 1aBaTh JIM
HICK 3 JIOr0BOPA NMPOJIaKu [BBUIY oLleHKM ], i actio locati, Kak Oyaro
OTIABIINIA Belllb IS POJIAXKA CIAJI ee BHANMMBI, WM actio conducti, kak
Oy/ITO OH HAHSUI JAPYTOro /LISl OKA3AHUHM YCJIYT, WIM MCK U3 TOPYYEHHUs.



Bbu10 Npu3HAHO GoJiee 1EeCO00pa3HbIM YCTAHOBUTDH 3TOT OCOOBIii
MCK.

Aestimatio autem periculum facit eius qui suscepit: aut igitur ipsam rem
debebit incorruptam reddere aut aestimationem de qua convenit (D, 19.
3.1. Ulpianus). - Ouenka co3aaeT 1,151 NPUHSIBIIIETO Belllb PUCK: OH 101~
JKeH WM BEPHYTh B MOJIHOW COXPAHHOCTH CaMYIO Belllb WU YCJIOBJIEH-
HYIO CYMMY OIICHKH.

541. Hecenue psicka. B KOHIle NpUBEICHHOTO MeCTa MCTOYHUKOB YIIbITMAH
BO3JIaraeT Ha CTOPOHY, TIPUHSIBIIYIO Belllb ISl TIPONAXH IO OLIeHKe, periculum.
OmHako BOTIPOC O HECEHUU 3TON CTOPOHOM pHCKa CTyJaifHOW THOeIH B B IpY-
TMX MeCTaX UICTOYHUKOB (B TOM UYHUCJIe — B TPUHAIICKAIIMX TOMY Xe YIIbITUaHY)
petaetcst uHave: «Eciu st mam TeGe U1t Mpoaxku Mo OlleHKe KeMUYyT, — TOBOPUT
Viemman (D. 19. 5. 17. 1), ¢ TeM, 4TOOBI ThI WX BEPHY/I MHE 3TOT XEMYYT, JTUO0
JIAJT €To IIeHy, a 3aTeM XKeMUYT 10 TTPOIask¥ TTOTHO, TO Ha KOTO JIOKUTCS periculum
(puck)»? JIabeon u [TomrtoHmit OTBeYaId Ha BOIIPOC TaK: €CJIM 51, IPOAaBell, 00pa-
TUJICS K TeOe ¢ TTPOCh0Oii MpoaaTh MO KeMYYT, PUCK JIOXKUTCSI HA MEHST; €CJIU ThI
caM TIPeUTOKMII MHE TaKOe MOCPETHUYECTBO, PUCK HECEIIIb Thl;, €CJIM TaKOW MHU-
IIMATUBbI He TIPOSIBIISIA OTYETIIMBO HHM 51, HU ThI, a TIPOCTO MBI TIPUIILIA K TTOI00-
HOTO pojia COTJIAIIIEHHUIO, TO THI OTBEYAeIIb TOMBKO 3a dolus u culpa (ciemoBaterinb-
HO, PUCK CJIy4yaiiHOl TuMOenu BelId OCTaeTcsl Ha ee COOCTBEHHUKe). Takum
00pa30M BOIPOC O HECEHUU PUCKA IMTPUXOIUTCS TTPU3HATH HE Pa3pellieHHbIM OKOH -
YaTeJIbHO.
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PACTAVESTITA («<OJETBIE» PACTA).
HE®OPMAJIbHBIE COIIAIIIEHUA
C UCKOBOHU CHJION

§ 147. Buppl pactavestita

542. Tlonarue «oneroro» makra. HecdbopmanbHoe cornameHue (pactio,
pactum), He TIOMXOIMBINEE HU MO OAWH M3 TUIOB, M3MOXEHHBIX B TPEABILYIIIX
IJIaBaX CUCTEMbl KOHTPAKTOB, ObLIO JIMIIEHO UCKOBOM CHIIbI M TOTOMY Ha3bIBaJIOCh
ronbiM, nuda pactio, nudum pactum. «Nuda pactio obligationem non parit», npo-
cToe, HehopMaJIbHOE COIVIAllIEHNE HE TIOPOXAET 00513aTeNbCTBA — TAKOB ObLT UC-
KOHHBII MPMHIUI pUMCKOTro TipaBa. [To Mepe pa3BUTHS TOPTOBIX M BOOOIIE €10~
BbIX OTHOLICHWiIT B paOoBIafenbueckoM OOIIECTBe, HeopMalbHble pactiones,
BBIXOJMBIINE 32 PAMKHM YCTaHOBJEHHBIX TUIIOB KOHTPAKTOB, CTAIM 3aK/IHOYaThCs
Bce yanie 1 yarme. OcTapieHue UX 0e3 3alUTHl He COOTBETCTBOBATIO TPEOOBAHMIM
pa3BUBIIETOCS 000pOTa ¥ MOAPBIBATO YCTOMYMBOCTD METOBBIX CBA3eil. HecMoTps
Ha 3T0, Ha3BaHHBIN MPUHIIKI, YTO nuda pactio He MOJB3YeTCs MCKOBOIA 3aIUTOI,
OCTaJICsl B PUMCKOM TpaBe 10 KOHIIA €r0 Pa3BUTHSI.

[MpaBna, B mpeTopcKuii 3AMKT ObLIO BKIIOUEHO TAKOE YKa3aHUE:

Pacta conventa, quae neque dolo malo, neque adversus leges plebisci-
ta senatusconsulta decreta edicta principum, neque quo frans cui
eorumfiat, facta erunt, servabo (D. 2. 14. 7. 7). - HeghopmansHble corna-
LIeHus], BKOTOPbIXHe byaeTdolusmalus, koTopbie He ByayTNpPOTU-
BOPEYNTb3aKOHaM, MOCTaAHOB/IEHNSIMHAPOAHOr0COBPaHUsl, PELLIEHN -
M ceHarta, AekpetaM v 3AuKTaM UMIepaTtopoB U He 6yayT
HarpasJ/ieHbl B 06X04 Kakovi-nmbo N3 3Tux HOpM, 51 6yay 3aLumLaTth.

OnHako, Takoe o0lee MpU3HaHKUe pacta BhIpaXanoch He B MCKOBOM MX 3alllu-
T€, a TOIBKO B BOSMOXKHOCTH COCTIAThCS Ha pactum B MOPSIIKe BO3paxkeHUs (excep-
tio pacti). MckoBas cuia Obiia nipyaana JMIIb HEKOTOPbIM KaTeropusiM pacta B BU-
e VICKITIOUeHNsI, KOIa OTMEUEHHBIE BBIIe HEymoOCTBA 0COOSHHO CKa3bIBAMKCE.

543. Bunpl «ozmeTbIx» pacta. DTU UCKITIOUMTEIbHBIE CITydan, KOTIAIPOCTOM,
HehopMaTbHBIA pactum Momyyan MCKOBYIO 3alUTY, HOCIT 00llee HAaMMEHOBAHUE
pacta vestita (MakThl «ofeTbie», CHaOXeHHbIE McKoM). OHU JESTCS Ha TpU TPyTi-



mbl: pacta adiecta (mprcoeqMHEHHbIE K JOTOBOPY); pacta praetoria (peTOpCcKue);
pacta legitima (Ipu3HaHHbIE UMIIEPATOPCKUMM 3aKOHAMMU).

§ 148. Pactaadiecta

544. TTonsarue. [lodumenempacta adiectapasymeromcs 00noAHUMENbHbIE K 2106~
HOMY 002080pY COAQUICHUS, UMEIOUiUe Ue1bl0 BHeCMU KaKue-1ub0 8UO00U3MEHeHUs
ropudutecKuenociedcmels2AagH020002080pa, 84ACHIHOCIU, 80310)CUMbHAMY UAU
0pyeyrcmopoHy8002060peKaKue-1u6000noAHUMeNbHbIe00S3aHHOCU.

545. Bunpl. Takue 1OMOJTHUTEIbHBIE COMIAIIEHNUS MOLIM OBITh MPUCOEAMHEHBI
K OCHOBHOMY JIOTOBOPY NP CaMOM 3aKJII0UEHMH JOT0BOpa, in continenti, i xe
B JJAJIbHEMIIIEM, TI0 TIPOILECTBUM HEKOTOPOTO MPOMEXYTKA BpeMeHHU, eX intervallo.

..Solemus... dicere pacta conventa inesse bonae fidei iudiciis, sed hoc
sic accipiendum est, ut si quidem ex continenti pacta subsecuta sunt,
etiam ex parte actoris insint: si ex intervallo, non inerunt, nec valebunt,
si agat, ne ex pacto actio nascatur (D. 2.14. 7. 5). - ...Mbl npuBbIk/v 20~
BOPUTb, HYTO AOMNOJIHUTEJIbHbIE COrJ1aLLEeHNsI BXOASIT B COAepXaHne
bonae fidei iudicia. OaHako 3TO HYXHO MOHWMAaTb Tak, 4TO eciu Ta-
kve fo06aBO4HbIe COrnalleHusi NocaeayoT HeMeaIeHHO [0 3aK/ye-
HUNIrNaBHOro40roBopaj, xorsi6bl OHV OblIN NPUCOEANHEHBICO CTO-
POHbINCTLA. Ho ecnivaononHNTEIbHOE CorialleHne npucoeamHeHo
4epPe3 HEKOTOPbIV MPOMEXYTOK BDEMEHU, OHO HE BXOANT B OCHOBHOW
Z10roBOP 1 HE M0J1y4aeT CUJibl: N3 MPOCTOro pactum He 4OIXKEH BO3-
HUKaTb UCK.

TaxuM 00pa3oM, Kak MmpaBujio, B KauecTse pactum adiectum, cHaGXeHHOTO UC-
KOM M3 TJIaBHOTO OTOBOPA, CIYKIIM TOJBKO T00ABOYHBIC COTMAINECHMS, MPHCOE-
JMHEHHbIE HETMOCPEACTBEHHO 3a 3aK/II0YEHHEM IJaBHOTO Jorosopa. Hampumep,
NPOJIAIONIMIA 3eMebHBIM yUacTOK TYT Xe ycaosauBaercs ad complendum id quod
pepigerunt (B TOTIOJTHEHHE K TOMY, YTO COIEPXKHUT B cebe¢ TOTOBOP), YTO MPOXABEIl
OCTaBIISIET TIPOTAHHBIN YYaCTOK B CBOEM apeHIHOM MOJIb30BAaHMM, MM UYTO eCIIN
TIOKymaTesb OyleT, B CBOIO 04epelib, MPOoaaBaTh 3TOT YYaCTOK, YTOOBI OH, Mpexie
BCETO, TPEAIOKMI TIpofaBIly, a He mocTopoHHeMy (D. 18. 1. 75). 3mech momydmio
OTpaXeHHe, C ONHOM CTOPOHBI, BBIIBMHYTOE TIPETOPOM MOJOXEHHE «pacta con-
venta servabo», B TOM CMBIC/IE, YTO HeOpMaJIbHBIE COTIANIEHHs BCe-TaKM CITyKaT
OCHOBaHMEM [IJIs1 exceptio MPOTHB MCKa KPEAUTOPa; a C IPYTOi CTOPOHBI, MPU3HA-
HY€ LIMBUJIBHBIM TIpaBoM leges, yCI0BUiA, BCTABISIBIIMXCS CTOPOHAMMU B 3aKJTOya-
€MBIe ¥IMH JIOTOBOPHI B Ka4eCTBE WX COCTABHOIM YACTH.

Pacta, mpucoenHeHHBIE K 1OTOBOPY JIMIIb MO MCTEYEHUH HEKOTOPOTO BpeMe-
HU, UMENH I0pUIMYECKOe 3HAUCHME TOMbKO B TOM CTydae, ecii Mo CBOEMY Colep-
>KaHMI0 OHM OBLIM HaMpaBJeHbl Ha TO, YTOOBI CENATh MOMOXEHHE TOKHMKA 60-
nee nbrotHeIM (ad minuendam obligationem), a He Gonee TsxenbiM (ad augendam
obligationem). Tax, HanpuMep, CoralleHe 0 IPUOIMXKXEHUN CPOKA UCTIOTHEHUS,
00 yBeJMYEHUM pa3Mepa MPOLIEHTOB U T.I1., 3aKII0YeHHOe eX intervallo, He moy-
yajio ropumrdeckoii cunsl (D. 2. 14. 7. 5).



Pacta conventa, quae postea facta detrahunt aliquid emptioni, contineri
contractui videntur: quae vero adlciunt, credimus non inesse (D. 18. 1.
72. pr.). =[onosnHNTENIbHBIE COrNaLLEHWS], 3aK/Il04YEHHbIE M034Hee 0C-
HOBHOIO A4OroBopa v B 4em-Hubyab CoKpallaLme 0653aTesbCTBO
M3 KYM/av, CYUTAIOTCS COLAEPXaBLUMMWUCSI B OCHOBHOM [OroBope
[ncnepoBatensHO, uMeoTcuy]; HA060OPOT, pacta, yBesmynBarLme
06513aHHOCTb, HE CYNTAKOTCS BKITIOYEHHbLIMU B JOrOBOP [T.€. CUJIbl
He uMmeroT].

Takum oOpasoM, eciu pactum HamnpaB/IeHO HAa YMEHBLIEHUE OO0SI3aHHOCTU
JOJDKHUKA (B CMBICIIE pa3Mepa, YCIOBUI UCTIOJTHEHHSI U T.[I.), OHO IOJTyJaeT Iopu-
IMYecKoe 3HaYeHUE KaK B TOM Cllyyae, KOraa 3aKII04eHO HETOCPEICTBEHHO BCIIE
32 IJIaBHBIM JJOTOBOPOM, TaK M B TOM CJIy4ae, €CJii OHO 3aKJII0YEHO Yepe3 HEKOTO-
pBIi IPOMEXYTOK BpeMeHU. Tak Kak Ha 3Ty OrOBOPKY IMPUXOMUTCS CChUIATHCS
JIOJDKHUKY, TO MPETOp JaBajl eMy B BTUX ClIydasix exceptio pacti conventi. Ilpu
3TOM, €CJIM JEJIO 1IJI0 O KOHTPAKTe CTPOroro rnpaea (stricti iuris), kak Halmpumep,
CTUNYJISILIMM, HYXXHO OBLJIO UCTIPOCUTB Y TpeTopa BKJIoUeHUe B hOpMYJTy UCKa CO-
OTBETCTBYIOILEH eXceptio; ecm Ke UCK TPeabsIBIsUICS U3 KOHTpakTa bonae fidei,
HanpuMmep, U3 KYIUIU-TIPONAXHU, Takasl exceptio mpearnosiarajach BKIIOYECHHON B
Gopmyity caMa coOOIA.

Ecnu pactum HampaBieHO Ha yCWJIEHME 00sI3aTeNIbCTBa NoKHUKA (ad augen-
dam obligationem), To pasnuune pacta, 3aKIIO4EHHBIX in continenti 1 ex interval-
10, monyyano HemocpeACTBEHHOE MPAKTUYECKOE 3HAYEHME: B IIEPBOM CIIydae IO
o011IeMy TpaBWTy 3TU pacta Moyiydaar UCKOBYIO CUy (B OTHENBbHBIX CTydasiX, Ja-
K€ M TIPU 9TOM YCJIOBUU, pactum He MOpOoXKIaio UCKa, HAIIpUMED, Jaxe Mpucoe-
IMHEHHOoE in continenti K TOTOBOpY 3aiiMa CorJialieHre O TIPOIIEHTaX He MOoTyJaio
MCKOBOM 3aIlIUTHhI); €CJIU >K€ 3T pacta MpUCOeAUHSIUCH eX intervallo, OHU CUJTbI He
nmemu (D. 2. 14. 17.5).

§ 149. MNMpeTopckue cornawieHns (pacta praetoria)

546. Constitutum debiti. K 4ucny: pacta, «0I€TbIX» IPETOPOM U ITOTOMY HA3bI-
BaeMbIX praetoria, mpuHamiexano constitutum debiti, receptum, pactum iurisiu-
randi.

Constitutum debiti Hazbieaemcs HeghopmanvHoe coeaauleriie, HO KOMOPOMY 00HO All-
4o 0053yemcs ynaamums 0pyeomy yauce cyujecmeyrouuii dose (u smum noomeepicoaem
done, omKy0a Ha3eanue constitutum,).

C nomotpio constitutum debiti MOXKHO OBLITO 00S13aTHCA YIIATUTH CBOM (CYIIe-
CTBYIOILMIT) 10T, constitutum debiti proprii, WK ke JOJIT APYroro Julia, constitu-
tum debiti alieni.

IMonTBepkaeHNEe COOCTBEHHOTO J0JTa MePBOHAYATbHO UMEJIO TOT CMBIC, YTO
STUM COTJIAIIEHWEM OITpeNesIsIcs TOYHBIN CPOK TutaTexka, pudeM, Kak MpaBuJIo,
B 3TOM (hopMe TOJDKHUK TTOTydall OTCPOUYKY MCTIOTHEHMSI. B ¢Bsi3u ¢ aTiMm actio de
pecunia constituta, KOTOpyIo MPETOP IaBajl Ha CITydaii, eClTi JOJKHUK, MOJYYHB I10
constitutum GoJiee OTHATEHHBIA CPOK IS TUIaTeXa, YeM ObUTO MPeTyCMOTPEHO
TIepBOHAYATILHBIM TOTOBOPOM, BCE-TaKM He TUIATHII U B OTOT JIbTOTHBIN CPOK, CO-
npoBoXIanack sponsio dimidiae partis, obeliaHueM yIjIaTUTh B BUAe mTpada mo-



JIOBUHY CyMMBI J1ofira (Torma Kak condictio certae creditae pecuniae, naBaBiiasicst
ISt TpeOGOBaHMS MIEPBOHAYAILHOTO JI0JITa, COMPOBOXIAIACH Sponsio tertiae partis)
(Taii. 4. 171).

C TeyeHueM BpeMeHM cdepa NpUMeHeHUs constitutum paciumMpuiach: Tak,
MEepPBOHAYAILHO 3TOT BUJI IMAKTOB MPUMEHSUICS TOJBKO K JIEHEXHBIM JIoJiraM (3T0
BUIIHO, MEXIy IIPOYMM, M3 Ha3BaHMs MCKa — actio de pecunia constituta); B mpa-
Be KOcTrHMaHa oH ObLT pacrpocTpaHEeH yXe Ha 00513aTeNIbCTBA MPEIOCTABUTD BCS -
kue apyrve Bewy (C. 4. 18. 2); BHavajge MOXHO ObLIO MOATBEPXKAATh TOJBKO Oe-
3yCJIOBHBII JIOJIT, TIO3HEE — He ObLIO MPEISTCTBUI TTOATBEPAUTD B 3TOH (hopme 1
ycoBHbiit gonr (D. 13. 5. 19. pr.).

Constitutum debiti alieni, 0 KOTOpOMY JIUIIO TIPUHUMAJIO 00SI3aTEILCTBO YIT-
JIATUTDH YyKOM JOJIT, OBUIO 3a4aTOYHOI (DOPMOI1 TTIOPYUUTEIBCTBA (cM. n. 445).

3akimoydas constitutum, MOXHO OBLUTO ITPU 3TOM M M3MEHUTH NpPEIMET J0JITa;
VYibnuaH paccyXiaer Tak: MpuU IJIaTexe Jomyckaercs (pasymeeTcs, 1Mo corallie-
HUIO CTOPOH) MPENOCTABIEHHE OMHOM BELlX BMECTO Apyroii; nmosromy nihil prohi-
bet et aliud pro debito constitui (HeT npensTcTBUit OGEILATE TIO constitutum BMec-
TO TMpeAMeTa A0JITa U HeuyTo WHoe). PaBHBIM 00pa3zoMm, JA0MycKaloch U3MEHEHUE
MecTa ucrofaHernst (D. 13. 5. 5. pr.) v Ipyrux MyHKTOB TOTOBOPA.

547. Receptum, [Tox uMeHeM receptum B IIPETOPCKOM SIUKTE ObLIM OOBEINHE-
Hbl TPU KaTeTOpWH, IO CYIIECTBY HE MMEBILME MEXIy co00il HMYEero oOIIero:
a) receptum arbitrii — comamenre 06 WCITOJHEHUN POJIA TPETEHCKOTO CYIbY;
0) receptur nautarum, cauponum, stabulariorum — coralieHre ¢ X03MHOM KO-
pabJisi, TOCTUHULIBI, TIOCTOSIIONO ABOpa 00 OrpakaeHny 0€30IacCHOCTHY Bellieid Ipo-
€3XUX; B) receptum argentariorum — corarieHie ¢ 6aHKMpoM 006 yIuiaTe 3a C4eT
KJIMEHTA KaKOM-TM00 LIEHHOCTH.

(1) Receptum arbitrii. Ait praetor: «Qui arbitrium pecunia compromissa receper-
it» (D. 4. 8. 3. 2), T.e. KTO B3sUI Ha ce0s1 paCCMOTPETh [1€]10, Ha OCHOBAaHUU COCTO-
SIBILIETOCST MEXJTy CITOPSILIIMMY CTOPOHAMU COIVIallieHUs! (TIPOTHB TOTO, TTOApa3yMe-
Baercsl, Oyaer naH uck). CiaenoBaresibHO, 3TOT pactim COCTOMT B TOM, YTO ABa
JIA1a, TpUIIEALe MeXITy cOO0I0 K COIIAIIEHHIO O Mepeiaye CBOEro cropa Ha pas-
pelIeHre TPEeTEeHCKOro Cybu, arbiter, 3aKI0YalOT 3aTeM COMIallleHUe C HaMeYeH-
HBIM apOUTPOM; 3TO TOCJIeTHEE COIallieHue W Ha3bIBaeTCsl receptum arbitrii.

W3 3roro cornamieHus misi apOMTpa BBITEKAET O0SI3aTENIbCTBO PACCMOTPETh
NpUHATOE UM Jej10. [1o stomy nosoay B Iurecrax (4. 8. 3. 1) roBopurcsl, uro npe-
TOpP HUKOT'O HEe MOXKET 3aCTaBUTb MPUHSITH Ha ceOsl POJIb TPETEICKOTO cyabu (arbi-
trium recipere), Tak Kak 3T0O — CBOOOIHOE JIEJI0 KaKI0T0, U HET HAIOOHOCTH TTpU-
HyAUTEJIbHO BO3JIaraTh TakKue O0sI3aHHOCTM Ha KOro-jinbo, HO e€Cid KTO-HUOYIb
yXe MPUHSJT Ha ce0sl pacCCMOTPEHMUE Jieia B Ka4ecTBe TPETEHCKOro CyIbU, TO 3TO
JIEJIO TIPETOp cuuTaeT oTHocsAImMMes ad curam et sollicitudinem suam, x npeame-
TaM ero 3a00T U 3alIUThl: HYy>KHO, YTOOBI TiepelaHHOe apOUTpY JeJ10 ObLIO 3aKOH-
YEHO U YTOOBI HE HApYIIAIOCh AOBEPUE JIUII, M30PaBIIMX MTOCPETHMKA quasi virum
bonum, Kax 100PONOPSIOYHOrO YeIoBeKa. 3a YKIOHEHHUE OT UCTIOJHEHUS recep-
tum arbitrii TpeTeiickuit cymbs momsepraics wrrpacdy (D. 4. 8. 32. 12). Tonbko npu
HaJIMYMU 0CO00 YBAXKUTETbHBIX MPUYMH TPETEHCKOMY CylIbe pa3peiiajoch He UC-
TOJIHUTh TIPUHSTOTO Ha ceOsi 00s13aTeNIbCTBA; B KAYECTBE TAKUX YBAKUTEIBHBIX
TPUYMH MOTYT CITYy>KWUThb, HATIPUMEP, BPaXAEOHbIE OTHOLLEHHUS, YCTAHOBUBILIMECS



MEXIy CHOPSIIMMU CTOPOHAMM W apOUTPOM TOcie 3akoueHus receptum; 6o-
Jie3Hb apOMTpa, BO3NTOXEHME HAa Hero MyOJIMYHBIX 00sS3aHHOCTEH, HE TO3BOJISIO-
IIMX MCTIOJHUTB 3amady apoutpa, u 1. 1. (D. 4. 8. 15. 16. 1).

(2) Receptum nautarum, cauponum, stabulariorum

Ait, praetor: «Nautae caupones stabularii quod cuiusque salvum fore
receperint nisi restituent, in eos iudicium dabox» (D. 4. 9. 1. pr.). - B npe-
MOPCKOM 34UKTe ckaldaHo: «Eciv xo3sieBa kopabievi, coaepxatenm
TPAKTUPOB N NMOCTOSAJIbIX ABOPOB HE BEPHYT NPUHSTBIX OT KOro-Jif-
060 Ha xpaHeHne BeLen, 5 4aM rMPOTUB HUX UCK>».

DTO pacropsxeHue MPETOPCKOr0 3AMKTA MPM3HAETCS €r0 KOMMEHTATOpPOM
Vnbnmanom (D. 4. 9. 1. 1) BecbMa MoJie3HBIM BBUIY TOTO, YTO B OOJIBIIMHCTBE CITy-
YaeB JIMLIA, MOJIb3YIoIINecs YCAyraMu Ha3BaHHbBIX TIPEANPUATHIA U UL, BHIHYXIE-
HbI IOBEPATh UM M OCTABIISITh Y HUX Ha XpaHEHUE CBOM BEllW (HAIpUMep, JOoIIaIh
B cTO#i/1e). OTBETCTBEHHOCTD X035IMHA KOpPa0Jisi, colepxaTens TpakThpa U MocTosi -
JIOTO IBOpa TepeN MYTEIIECTREHHUKAMK U APYTMMU MOCETUTENSIMU UMeJia MECTO
«etiamsi sine culpa eius res periit vel damnum datum est, nisi si quid damno fatali
contingit> (D. 4. 9. 3. 1), T.e. maxe eciy Bellb MPOMAET WK OyIeT MPUYUHEH BPET
0e3 BMHbBI MPUHABILIETO BEIIM; OH OCBOOOXIAETCS OT OTBETCTBEHHOCTH TOJBKO B
TOM Cly4yae, eclM yiuepOd HACTYIHT B CWIY caydaiiHoro oemctBus. C mpyroit cTo-
POHBI, HAIO MPUHATH BO BHUMaHMe, 4TO Tepeaya Oaraxa MmyTellecTBeHHUKA Ha
XpaHeHWe comepxareio MpeAnpUsTUsi, B KOTOPOM MyTeIIeCTBEHHUK OKa3aJcs,
TIPOUCXOMUT aBTOMATMYECKM, omnium eum recipere custodiam, quae in navem
illatae sunt: TuIIb OBl BEIW MOCTYMIN TIPU SKCIUTyaTallMy TaHHOTO MPEATPUSITHS
(D. 4.9. 3. 2), v oTKazaThcs OT MPUHSTHSI BELIEH HA XpaHEHUE ColepKaTeIn Ha-
3BaHHBIX MPEATNIPUATUI HE MMEIOT TpaBa.

Bce 310 mo3BossieT Mpu3HATh, YTO OTBETCTBEHHOCTb CoNep:KaTeseit TOCTHHMUIL,
TIOCTOSUTBIX IBOPOB M T.JI. OblJIa HOPMUPOBAHA OBOJBHO CTPOTO. DTO OOBSCHSETCS
HaOMIONABIIMMUCS HA TIPAKTUKE HEpeIKMMM CJIydyasMM, Koraa MomoOHOro poja
TPAKTUPIIMKU, KOPUMAPHU U T.I. OKa3bIBATUCH COYIACTHUKAMU BOPOB, TaK 4TO My-
TeLIeCTBUS ObLIM JaeKo He Oe30MacHbIMU; BO3JIOXEHUEM Ha TPAKTUPIIMKOB, CO-
JepKaTtesieid TIOCTOSUIBIX TBOPOB U T.JI. OTBETCTBEHHOCTH 3a IIEJIOCTh Bellleit MmyTelie-
CTBEHHMKOB HE3aBUCUMO OT JIMYHOW BUHBI TPAKTUPIIMKA U T.II., UMEJIOChH B BUIY
XOTSI HECKOJIbKO COKPATUTh HaOmofaBIIvecsl ciyyaud 0OBOPOBBIBAHMS MyTEIIECT-
BEHHMKOB M CIOCOOCTBOBATH OoJiblielt OE30MacHOCTM MyTEIleCTBUM, TeM Oornee,
YTO OCTAHABIMBATHCS B TOCTMHUIIAX U T.I. OBLTM BBIHYXIEHBI M BBICILIME CIOM Ha-
cenenust (D. 4. 9. 1. 1).

JIst 3aiuThl MyTelecTBEHHUKOB, MOTEPIEBLIMX OT KPaXu, MOpYM U T.II. Be-
1IeH, ¢ KOTOPBIMM OHM TIPUIIUTM Ha KOpaOJib, Ha MOCTOSLIBIN ABOP WM B TPAKTHP,
MIPETOPOM JlaBajiach actio in factum o Bo3MmellleHUH yiiepda, MOHECEHHOTO co0CT-
BEHHUKOM BEIM (MCK PEUTIEPCEKYTOPHBIN, CM. T. 56).

(3) Receptum argentarii. OTUM MMEHEM Ha3bIBacTCS HeopMalbHOE COIalle-
HUeE, 110 KOTOPOMY OaHKMp MM MeHsIa IPUHUMAIOT 0053aTebCTBO MEPEe CBOUM
KJIMEHTOM YIUIaTUTh €ro JOJAT KaKOMYy-Ju0O TpeTbeMy Juily. Takum o0pasom,
receptum argentarii, momo6Ho constitutum debiti aliena (1. 546), cayxuno HexsiM



MOPYYUTEIbCTBA. B OONBIIMHCTBE CltydaeB OaHKUP, BLICTYTIAs IO 3TOMY receptum B
POJIY TIOPYYUTEIsl, UMEJT TAPaHTUIO B TEX CyMMaX, KaKue KJIMEeHT AepxXal y OaHKU-
pa; HO HEOOXOMMMBIM YCJIOBMEM JCHCTBUTEIHHOCTH receptum argentarii 3To o06cTo-
SITeNIBCTBO He siBsiioch. Ilpu KOctuHuaHe receptum argentarii ObUTO TOIJIOIIEHO
constitutum debiti alieni (C. 4. 18. 2. pr.).

3HaueHue receptum, B 00IIEM, 3aKJIIOYATIOCh B TOM, YTO, BO-TIEPBbIX, 3TO ObI-
JIo i GaHKMpa CpelCTBOM YKPENUTb KPEIUT CBOEro KIMEHTAa, a BO-BTOPBIX,
receptum MOIJIO CIYXWUTb Ul KJIMEHTa, MMelollero y GaHKMpa JOCTaTOYHbIi
BKJIJl, CPEJICTBOM IMPOU3BECTU OILIATy AOJTa B APYTOM I'OPOJIE Yepe3 MOCPENCTBO
OaHKMpAa.

B ormmaue ot constitutum, receptum argentarii He Ipearosiarajo B KauecTBe He-
00XOIMMOTO YCJIOBUS [UIS1 €0 IEMCTBUTEIbHOCTU CYLIECTBOBAHUE KAKOTO-TO paHee
YCTAHOBJIEHHOTO JI0JITa; KPOME TOTO, OHO U B KJIACCUYECKOM TMpaBe MOIJIO OTHO-
CUTBCSI HE TOJIBKO K JIEHEXKHBIM JI0JITaM, HO U K 00s13aTe/TbCTBAM TPEIOCTaBUTh BCSI-
KOTO poJia UHbIE BEIIN.

B cBsi3u ¢ 001IMMU MIpaBUIaMy O MPEACTABUTENLCTBE M3 receptum argentarii
BO3HMKAJIU CJIE/IYIOILIME TTOCEACTBUSI. baHKMp He CTaHOBWIICS JOJDKHUKOM TPETh-
€r0 JINLIA; TPEThE JIMIIO0 OCTABATIOCH KPETUTOPOM TOJIBKO KJIMEHTA OaHKMPA; K 3TO-
My KJIMEHTY TPEThE JIULIO U HATIPABJISLIO CBOIO MIPETEH3UI0; HO €C/U Y KIMeHTa 0aH-
KUpa He OKa3bIBAIOCh CPENCTB JJIsl OIUIaThl, OH Mpemjiaral CBOEMY KpPEeauTOpy
MOJTY4YUTb C OAHKUPA, TAPAHTUPOBABLIETO IJIATEX CO CTOPOHBI KIIMEHTA; eCiiv OaH-
KHP OTKA3BIBAJICS IUIATUTh, KIIMEHT IOJIy4all IIPOTHUB Hero actio recepticia. B komm-
(ukanuu FOctuHMaHa 3TO Ha3BaHME KCKa 3aMEHEHO, (B CBS3U C MCYE3HOBEHUEM
M3 MPaKTUKK receptum argentarii) — mocpeacTBoM actio de pecunia constituta; B
3anaaHoi yactu PuMckoii uMnepuu receptum argentarii, o-BUIMMOMY, HEKOTO-
poe TpUMeHeHNEe HaXOoIWIIo 10 NiaaeHus: Puma.

548. PactumiurisiurandiPactum iurisiurandi npencraBisiet co60ii 10GPOBOIIb-
HOe BHecCy[IeOHOe corviallleHue, TTOCPeICTBOM KOTOPOTo MCTell 0OelaeT He B3bIC-
KUBAaTh C IOJDKHUKA 10 00513aTeTbCTBY, €N JOJKHUK MPUCSATHET, YTO OH HUYETO
He JOJDKEH, WK, Ha000pOT, JOKHUK O0EIaeT UCTIONHUTb TPeOOBaHUE KPEAUTO-
pa, ecJii TOT MPUCSITHET, 4TO ero TpeboBaHUEe 0O0CHOBAHO U coxpaHsieT cuiy. Ec-
JIM CTOPOHA B JajibHEMIIIEM CBOEM TMOBEJCHUM HE MOCYUTAETCs C IaHHOM mpucs-
TOiA, IpeTop, B 3aBUCMMOCTH OT OOCTOSITENBLCTB, TAeT WK exceptio iurisiurandi nau
actio de iureiurando.

Exceptio iurisiurandi maeTcst JOJDKHMKY, TIPUCATHYBIIIEMY B TOM, YTO OH HUYE-
'O He I0JDKEH, JJIs1 TOTO, YTOObI OTOMTh UCK, MIPEIbSIBIEHHBII K HEMY KPEAUTOPOM
BoOMpeKu pactum iurisiurandi. Hao6opot ucrell, MPUCITHYBIUWIA, B TOM, YTO OH —
KpPeaUTOp, MOXET B3aMEH MCKa U3 JIOTOBOpAa MPEAbsIBUTh K TODKHUKY actio de
iureiurando: 3To /11 HETO BBHITOAHO B TOM OTHOILIEHUM, YTO MY IOCTATOYHO JJOKa-
3aThb (aKT MPUCHITH, HO HE HY>KHO T0OKA3bIBATh CYLLIECTBOBAHME CAMOTO TIpaBa Tpe-
OoBaHMSI.

§ 150. UmnepaTtopckue pacta (pacta legitima)

549. Tousmue u BuIpl. Pacta, nosy4yuBiiive IOpUaAXIECKOe MPU3HAHKUE B 3aKO-
HOZIATeNTbCTBE TIO3MHEHIIe! MMIIeprH, Ha3bIBAIOTCS pacta legitima. 3ammra mpas
KPEITUTOPOB IO COTJIAIIICHVSIM, TIPHMHAIIEXABIIIM K 3TOM KaTeropyu, MPON3BOIT-



Jach mocpeznctBom condictio ex lege, KOHAMKUMOHHOTO MCKa, BBITEKABILETO HETIO-
CpelCTBEHHO U3 3aKkoHa. «Si obligatio lege nova introducta ist, nec cautum eadem
lege quo genere actionis experiamur, ex lege agendum est» (D. 13. 2. 1), T.e. ecu
00513aTeJILCTBO YCTAHOBJIEHO HOBBIM 3aKOHOM, U B 3TOM 3aKOHE He IPeaycMOoTpe-
HO, KaKOTo pola MCKOM TIOJb30BaThCsl JUTsI 3alUThI 00S3aTeNbCTBA, TO HYXKHO
TIPEABSIBUTD UCK eX lege, TIPSIMO 13 3aKOHa.

K umciy pacta legitima orHocsitcsa: compromissum, pactum dotis, pactum
donationis.

550. Compromissum. [Tox mMeHeM compromissum pasyMeeTcsl COIJallleHHe
IBYX CTOPOH O Tepenade Ux criopa Ha pas3pelleHue TpeTercKoro cyma. B kiaccu-
YecKyI0 3TO0XY BBITIOJTHEHME TAKOTO COTJIAIIEHUsT 00eCIeunBaIoch WM TeM, YTO
CTOpHas Belllb JIMOO CymMMa JICHeT 3apaHee IepenaBalaCh TPETEHCKOMY CyIbe C
TeM, YTOOBI OH €€ TIepeal TOMY, B UblO TOJIb3Y OyAeT pa3pellieH CIop, WIN Xe 10~
CPEJCTBOM 3aKITIOUEHUST CTUTTYJISILIVIN.

Si res apud arbitrum depositae sunt ex pacto, ut ei claret qui vicerit, vel
ut earn rem claret, si non pareatur sententiae, an cogendum sit sententi-
am dicere? et puto cogendum. Tantundem et si quantitas certa ad hoc
apud eum deponatur, proinde et si alter rem, alter pecuniam stipulanti
promiserit, plenum compromisum est et cogetur sententiam dicere (D. 4.
8. 11. 2). - Ecsn Bewumn nepenaHsi Ha XpaHeHne TPETECKOMY CyAbe C
Tem, 4yTo6bl OH OTAAN UX BbINIPAaBLLUEMYy CIIOpP, WJn 4TO6bI OH nepe-
Aan Belb, eCcav Apyrasi CTOPOHa He NOAYNHNTCS PELLUEHUIO, TO MOX-
HO NN MOHYXA[aTh TPETeHCKOro cyablo BblHECTU pelueHne? [Mona-
ral, 4TO HYXHO NMOHYAUTb. PaBHbIM 06pa3om, ecnun y Hero Gyaer
OCTaBJIEHO oripeAesIeHHOe KOJINYecTBO [3ameHuMbix Beujeii]. Ecnn
oauH obeLyas no cTUNynsaunmn BeLlb, APYroi — AeHbrv, cornaileHue
0 TpeTerickoM cyae 3aKOHYeHO n apouTp GyaeTt o6si3aH BbIHECTH pe-
weHue.

3a HEeMCIOIHEHKE pellieHUsI apOouTpa BUHOBHAsI CTOPOHA TOBEeprajiach IITpa-
by (D. 4. 8. 27. 6).

MmMrepaTopckoe 3aKOHOAATELCTBO Hajl0 HETMIOCPEICTBEHHYIO MCKOBYIO 3alllv-
Ty pactum compromissi, ComialeHuIo o rnepeaye Cropa Ha paspelleHue TpeTei-
CKOTO Cyla: CHayaja Ipy YCJIOBUM, €CJIM COMPromissum COMpoOBOXIAIOCh IPUCS -
roii o momuMHeHuu peuieHudto apourpa (C. 2. 55. 4. pr.), a 3areMm, Korama
VIIOTpeOJICHUE MPUCSTH ObLTO 3aIpelleHO, TO 3a COMIAIIEHUEM O TPETEHCKOM Cy-
Jie ObUTa MPU3HaHAa 00s13aTesIbHAS CHJIa, €CJIM CTOPOHBI CBOEIO TIOMIMCHIO CKPETTH -
JIM pellieHre apouTpa Wi He OCIIOPWJIM €ro B AecsTuaHeBHbIN cpok (C. 2. 55. 5).

551. Pactumdotis. Pactum dotis B ecTb He(hOpMaIbHOE COIIAIIICHNE , KOTOPBIM
JaeTcs obellaHre YyCTaHOBUTh TIPUAAHOe: U3 3TOr0 HehOPMaJIbHOTO COTIAIIEHUS
MyX Trosrydait condictio ex lege, mocpeacTBOM KOTOPOI MOT TpeOOBaTh NPea0OCTaB-
nenns obemanHoro npupadoro (C. 5. 11.6).

552. Pactum donationis. Pactum donationis — HedopMaJbHOE COIIallleHIe O
napeHud. JlapeHueM Ha3bIBaeTcsl TOTOBOP, KOTOPHIM ONHA CTOPOHA, JAapUTeEb,
MPEAOCTaBISIET IPYrOil CTOPOHE, OapsieMOMY, KaK1e-TO LIEHHOCTH 3a CYET CBOETO



MMYIIECTBA, C LEJIbIO MPOSIBUTH 11IEIPOCTh TI0 OTHOIIEHUIO K ofapsieMoMy (animus
donandi). JapeHne MOXeT GbITh COBEPILEHO B PA3TUUYHBIX MPABOBLIX (POpMax: M0-
CPEIICTBOM Tepenaur IpaBa COOCTBEHHOCTH Ha Belllb, B YACTHOCTH, IUIaTeXa Je-
HEXHOI CyMMBbI, B (hOpMe TNPEIOCTABICHUSI CEPBUTYTHOTO MpaBa U T.1. YacTHbIM
cllydaeM JapeHusi ObUTo 0OeIaHre YTO-TO MPEAOCTaBUTh, COBEPIIUTh U3BECTHBIE
JIECTBUU U T.J. — JApCTBEHHOE OOeIIaHue.

B kimaccuueckoM TipaBe JapCTBEHHOE OOelllaHWEe MMeJIo 00s13aTesIbHYI0 CUITY
TOJIBKO B TOM Cllyyae, ecii OHO ObLIo oGsieueHo B ¢opMmy CTUNYAALMH; Hedop-
MaJIbHOE TapCTBEHHOE OOeIIaHue He TMOopoXaano obsi3aTenbcTta. [ToMrMo 3Toro
dopmanbHOro TpeGoBaHUsI, KJIACCUYECKOE MPaBO, CTPEMSICh COXPAaHUTh UMYIIIECT-
Ba B pyKaxX apUCTOKPAaTMYECKMX CEMEICTB, YCTAHOBUJIO €llle OrpaHUYeHUe pa3me-
panapenus (3akoH LuHuwms, 204 1. 1o H.3.), 32 UCKJIIOYEHMEM JapeHU, CoBepIIa-
€MBbIX B TIOJIb3y OMVDKAWIIMX POACTBEHHWKOB, W TIP.; MAaKCUMAIBHBIA pa3Mep
JapeHus1, J0MyIIeHHbIN 3akoHoM LluHI1IusI, 1o Hac He goies. 3akoH LluHius mpu-
HaIJIEXUT K YMC/Ty TaK HasbiBaeMbIX leges imperfectae, T.e. B 3ToM 3aKoHe He Ipe-
JyCMaTpUBAINCH TIOC/IENCTBUS €ro HapyileHus. [t mpoBeieHs 3aKOHa B KU3Hb
TpeTop crai qaBaTh exceptio legis Cinciae (Bo3pakeHue MPOTUB MCKa 00 WCTIOJTHE-
HUU JapcTBeHHOro obeinaHus) u replicatio legis Cinciae (4ToObl OTIAPUPOBATh
BO3pakeHUE, KOTOPOE MOXKET BBICTABUTh OIAPEHHBII, €CJIU JAPUTEITb, UCTIOTHUB-
LIWi1 JapeHue, CTaHeT TpeOoBaTh MoJapeHHOe 00PaTHO).

B umrrepaTopckyto amoxy lex Cincia yrparwia 3HaueHue (B Havase IV B. H.2.).
C npyroit CTOpOHBI, UMIIEPAaTOPCKMM 3aKOHONATEIHCTBOM ObLIa YyCTAHOBJIEHA HEOO-
XOIMMOCTh COBepIlieHUsI TaK Ha3bIBAeMOU Cy/leOHONM WHCUHYALIMM JapCTBEHHbIX
aKTOB, T.€. TpeOOBATIOCH 3asIBJISTh MX TIEPe1 CYIOM C 3aHeceHueM B peectp. [lepBo-
HavyaJIbHO TpeOGOBaHME TOM MyOIMIHOCTH TaPeHMsT OTHOCWIIOCH K TapEHUIO Ha BCSI-
kyto cymmy (C. Th. 3. 5. 1), Ho KOctuHuMaH orpaHuyYMI MPUMEHEHUEe insinuatio
JIMIIb JapeHUsIMU Ha cymMMy cBbiilie 500 30710TbIX M YCTAaHOBWJI, YTO JapeHWs Ha
MEHBIIIME CyMMbI TIONYYalOT CUTY, HE3aBUCUMO OT KaKMX-JIMOO (hopManbHOCTEM
(C. 8. 53. 36. 3). Tem campM pactum donationis TTOTydI¥IT NCKOBYIO CHITY:

«Sin vero et hoc [nogpa3ymesaeTcs — stipulatio], praetermissum sit...
nihilo minus ex lege nostra necessitatem ei imponi etiam tradere hoc
quod donare existimavit (C. 8. 53. 35. 5). - Ec/w cTunynsaums He 3akio-
4yeHa, TeM He MEeHee AapuTesb NPUHYXAAaeTcs K nepenaye rnoaapeH-
HOIro Ha OCHOBaHWM HALLIEro 3aKoHa.

BBumy Toro, 4ro mapuresib He TOJIBKO He IOJIydaeT OT AOroBopa TapeHUsT HU-
Kakoi utilitas, HO Jaxe 1 TepsieT HeuTo (MO0 JapeHue MpearosaraeT odoraiecHue
0IapsIeMOTO 3a CUeT MMYILECTBA JApUTEIsl, KOTOPbI HENMPEeMEHHO JOJDKEH Ipe-
TEepIleTh HEKOTOPOE YMEHBIICHHE HMMYIIEeCTBa), OTBETCTBEHHOCTh HAPUTEIIS
(3a BO3MOXKHYIO 9BUKIIMIO ITONapeHHOM Bellld, 3a 0OHApYKEHHbIE B HEll HEIOCTAT-
KM ¥ TIP.), OTPaHU4MBAETCS TONbKO ciydasmu dolus u culpa lata:

Si quis mihi rem alienam donaverit inque earn sumptus magnos fecero
et sic mihi evincatur, nullam mihi actionem contra donatorem com-
petere: plane de doio posse me adversus eum habere actionem si dolo



fecit (D. 39. 5. 18. 3). - Ecsi1 MHe KTO-HUOYAb NOAAPUT HYXYI0 BElllb, U
roc/1eToro, kak sinoHecyHaHee b60J/ibLue 3aTpaTthkl, OHabyneTyme-
HS1 38UHYUpO8aNa, S He r10J1y4y UCKa K AapuTeslio; KOHeYHo, actio doli
MHe OyaeT AaHa npoTvB HEro, €C/v OH NMOAAPWI HyXYIO Bellb C HaMe-
PEHWNEM NPUYUHUTL MHE YLLEPO.

B HEKOTOpBIX Clydasx IOIMMYCKAeTCsl OTMEHA JapeHUs: MAaTPOH MOXET OTMe-
HUTb JapeHUE, COBEPIICHHOE B ITOJIb3Y BOJBLHOOTIYILEHHNKA, B CIydae HebJaro-
naprocty ogapeHoro (C. 8. 55. 1. pr.). Dta HopMma sIBIISIETCST YACTHBIM OTPaKEHW-
€M 3aBUCUMOCTH, B KOTOPOil HaXOAWINCh B Pume BOJBHOOTIYIIEHHUKU II0
OTHOIIEHMIO K MATPOHAM M KOTOpasi HEPEIKO IEPEXOIMIIA B SKCIIyaTALIMIO BOJIb-
HOOTIYILIEHHUKOB.

IOcTHMaHOM YCTAHOBJIEHO YKe B KauecTBe OOIIEro Mpapuia sl BceX cliyda-
€B JapEHUsI, YTO HEOIaroqapHOCTh ONAPEHHOIO CIY:KUT OCHOBAaHUEM OTMEHBI Ja-
peHus:

Generaliter sancimus omnes donationes lege confectas firmas illiba-
tasque manere, si non donationis acceptor ingratus circa donatorem
inveniatur (C. 8. 44. 10. pr.). -Mb/ BOOOLLE TOCTAHOB/IIEM, YTO BCE 3a-
KOHHO CcOBepLIeHHbIe fapeHns OCTaroTCs B cujie huHe MOoryT 6bITb
OTMEHEHbI, KDOMETOro ciyyas, koeda 6y 1eTycTaHOBIeHaHeb1aro-
JapHOCTb 04apEeHHOIr0 BOTHOLLEHVN AAPUTETS.

B Toit ke 1.10. marorcd ¥ mpuMepbl HeOIaroJapHOCTH: HaHECEHHE Tpyooit 001~
bl (iniuriae atroces), co3maHWe OMACHOCTU IUIST KU3HU JApUTENsi, TPUUYNHEHNE
€My 3HAYMTEJIBHOIO MMYIIECTBEHHOro Bpena. [laTpoH, He MMEBILMIA IeTeil B MO-
MEHT, KOIJIa COBEPIIAIOCh TapeHKe B IOJIb3Yy BOJIBHOOTIYIIICHHMKA, UMEJT IIPaBO
oTpeboBaTh 1ap 00paTHO B CiTydae mociemytoriero poxaeHus aereit (C. 8. 55. 8).



I'nasa 38
OBLIGATIONES QUASI EX CONTRACTU
(OBA3ATEJIBCTBA KAK BbI 113 TOT'OBOPA)

§ 151. MoHATHe n BUAbl 0693aTeNIbCTB
quasi ex contractu

553. IlonsTne 00s3aTeIbLCTBA KaK ObI M3 J0rosopa. Kak yxe ykazaHO BHIIIE
(. 432), TepMUHOM «O0SI3aTeNLCTBA KaK Obl M3 JOTOBOpa» 0003HAYAIOTCS TE CIIy-
Yau, Korma MeXIy IByMsI CTOPOHAMH, He COCTOSIIIMMH MeXIy COOOI0 B TOTOBOPE,
YCTAaHABJIMBAIOTCS 00SI3aTeIbCTBEHHBIC OTHOIICHUS, TI0 CBOEMY XapaKTepy U CO-
JIep>KaHUIO CXOMHBIE C JOTOBOPHBIMU 00s13aTe/IbcTBaMU. B maHHOM citydae o0siza-
TeJIbCTBA BOBHUKAIOT WM U3 OMHOCTOPOHHUX CHENOK WJIM HEKOTOPHIX UHBIX (pak-
TOB, He SIBJISIIOIINXCS HU TOTOBOPOM, HU HEIO3BOJICHHBIM IeiicTBrEeM. JlaBast 5TUM
00s13aTeIhCTBAM TaKOe HAMMEHOBaHUE, PUMCKHE IOPUCTHI IEJIAl0T OTCIOAA U TTPaK-
TUYECKHE BBIBOIBI, COCTOSIIIME B TOM, YTO BO3HMKAIOILIKE B TAKOTO pojia Cydasx
CIIOPHBIE BOIMPOCHI 00 YCIOBMSIX M TpeJesaX OTBETCTBEHHOCTH CTOPOH paspelia-
I0TCST aHAJIOTMYHO TOMY, KaK OHU PEIIaloTcsT IPUMEHUTENTLHO K COOTBETCTBYIOIIM
JIOTOBOpaM.

554. Bumpl. OcHOBHBIE Cllydaud 00s13aTeIbCTB — quasi ex contractu ciemyro-
1ue:

(1) Negotiorum gestio — BemeHe YyKux Ae1 (WIK BOOOLIEe 3a00Ta O YyKOM e~
Jie) 0e3 nopydyeHust. Kak BMIHO M3 YCTAaHOBUMBILIETOCS B MO3MHEMILIEN TUTEpaType
JIOTIOJTHEHUsI K pUMCKOMY TepMUHY negotiorum gestio, T.e. BeleHMe JeJ1, elle CIIOB
«be3 TTopyUYeHMsT», TaHHBIM BUJT 00SI3aTeIbCTBA SIBIISIETCST aHAJIOTUYIHBIM TOMY, KO-
TOpOE BO3HMKAET U3 Joropopa mandatum.

(2) OOGs3aTenbCTBA, BO3HUKAOIIME BCIIENCTBAE HEOCHOBATEILHOTO OOoralie-
HUS OMHOTO JIMIIA 33 CYET APYroro. DToil pyOPUKOI OXBATHIBACTCS HECKOJIBKO CIIE-
LIMaJIbHBIX CTy4aeB, KaK-To: TpeOOBaHME BO3BpATa HEIOKHOTO, YIIAYeHHOTO IO
olMbke; TpeboBaHKE BO3BpaTa TOro, YTO IMOJYYEHO APYIYMM JIMLIOM, BCIAEACTBUE
HEOCYILECTBIEHHSI TOTO OCHOBAHMSI, KOTOPOE MMENTOCh B BUILY, KOTIIA COBEPILAIOCh
TIpeIoCcTaBIeHNe; TpeOOBaHWEe BO3BpaTa, HEIOOPOCOBECTHO MPUOOPETEHHOTO, U
np. Bes aTa rpymma 006s13aTeIbCTB Kak Obl 13 JOTOBOPOB MMEET 110 CBOEI CYIIIHOC-
TH CXOICTBO C PeaTbHBIMM KOHTPAKTaMU, TIe TakKe 00s13aTeIbcTBO BO3HUKAET Ha
OCHOBE Tiepeauul Bellell OT OMHOM CTOPOHBI Apyroil. PasymeeTcst, Mexmy obermmu
KaTeropusiMi OTHOIICHUI MMEETCS] M KOPEHHOE pa3indue: TPH pealbHbIX KOH-
TpaKTax Bellb MePeXoanT U3 UMYIIECTBA OMHOTO B MMYIIIECTBO APYIOro Ha OCHOBA-



HHWM COorJIallICHUA CTOPOH, BCJICACTBUEC YETO oborailieHue ojryqyarejid BE HE MO-
JKET CUMTAThCS Sine causa, B JaHHOM K€ Cjiydyac 00413aTeIbCTBO BO3HUKAET UMEH-
HO u3 Q)aKTa HaXOXICHUA HEHHOCTHU B MMYILIECTBE OJHOIO JiMla 3a CUET APYroro
0e3 3aKOHHOT'O JUIS1 3TOr0 OCHOBAHMUSI.

§ 152. BegeHnue aen 6e3 nopyyenus (negotiorum gestio)
555. IlonsTne negotiorum gestio.

Ait praetor: «Si quis negotia alterius sive quis negotia quae
cuiusque cum is moritur fuerint, gesserit, iudicium eo nomine dabo»
(D.3.5. 3. pr.).- BnpemopckoM 31KTe cka3aHo: «EcinkTo-nbo by-
JEeT BeCcTu Aena Apyroro avua wiv aena kakoro-Hnbyab yMepLIero
amua, S 4aM Ha 3TOM OCHOBaHNU UCK>».

Bedenueden, negotiorumgestio, 6cneyuanvHomcmoicne (KaK UCMoOYHUK 00513ament-
cmea),03HauaemmakoeomHouleHue, ko20aooHoauyo (negotiorumgestor)gedemaoena
dpyeoeoauya(dominus),ynpasaseme2oumyuecmeomMum.n., HeUMesHamonopy1e-
HUSLOMIMO200PY2020AUUA.

B tex ciyyasix, Koraa BemyliMii eno (recTop) UMeeT COOTBETCTBYIOLIEE MOpy-
YyeHKe OT XO3sMHa Jiej1a, UMeET MeCTO Joropop mandatunt, Ha OCHOBE KOTOPOIo U
OMPEE/ISIIOTCS] OTHOLIEHUST MEXKIy CTOpOHaMU. EcCin ke Mopy4eHMs] HET, HeJIb3sI
TOBOPUTH 00 00S13aTENILCTBE €X contractu; HO TaK KaK B 3TOM CJIy4ae OTHOILIEHUE
MMEET TaKOM ke 00JIMK, KaK U B MIEPBOM Cllydae, TO 00sI3aTe/IbCTBO, BOZHUKAIOIIEe
U3 TaKO# 10OPOBOJIBHOM, HE BHITEKAIOLIEH HU U3 3aKOHA, HU U3 JIOTOBOPA, 3a00ThI
0 Uy;KOM HMYyIIIeCTBe, Ha3bIBaeTcs obligatio quasi ex contractu.

556. 3nayenne negotiorum gestio. YibmiaH B cBoeM KOMMEHTapuX, HaIlMCaH-
HOM Ha MPETOPCKUI SIUKT, Ha3bIBaeT 3TO PACIOpsKeHUE SAUKTA (M CIIeI0BaTe b
HO, 3TOT BUJ, 00513aTEILCTBA) HEOOXOMUMbBIM, «TaK Kak JIjIsi OTCYTCTBYIOILIMX OYEHb
BaXXKHO Y BBITOJHO, YTOObI HE OCTaBAThCsl OE33aILUTHBIMU U HE TePIIETh B OTHOILIC-
HUU BJIaICHUSI Y TIPOJAXU Belllel, OTUYXKIEHUS 3aJI0Ta, WM He JIMIIUTBCH MCKa O
B3bICKaHUM IITpada Wiv He TTOTePsITh HeCITPaBeIMBO CBOIO Belik» (D. 3. 5. 1).

JeicTBUTeNIbHO, UHULIMATUBA 1 3a00Ta CO CTOPOHBI T'ECTOPA MpeayrnpeaacT
TSI OTCYTCTBYIOIIIMX, BOOOIIIE HE MMEIOILIMX BO3MOXKHOCTH, B CHJTy KAKUX-TO MPH-
YMH, M03a00TUTBCS O CBOMX JejaX, a Takxke B oTHolmeHuu hereditas iacens (Ha-
CIIEJICTBA, €llle He MPUHSATOrO HACIeAHUKAMM), BO3MOXHOCTD yIliep0a, yrpoxaro-
LIETO MHTEepecaM XO3s1HA.

557. Uckn. B ciaydasax negotiorum gestio NMPEeTOPCKUiA 3OMKT JaBajl MCKU
(bonae fidei), momoGHBIE iCKaM MaHIAHTa ¥ MaHIATapys: actio negotiorum gesto-
rum directa — Xo3auHy Jieia, U actio negotiorum gestorum contraria — recTopy.

Si quis absentis negotia gesserit licet ignorantis, tamen quidquid utiliter
in rem eius impenderit vel etiam ipse se in rem absentis alicui oblig-
averit, habet eo nomine actionem; itaque eo casu ultra citroque nascitur
actio, quae appellatur negotiorum gestorum (D. 3. 8. 2). - Eciim kmo-Hu-

6yab Bes1gesna oTCyTCTBYIOLLero vua, XxoTs Obi v 6e3 ero sBeoma,
HO 4YTO-TOU3PacxoA0BasHA eroen0xX03sCTBEHHO Lies1ecoobpas-



HO, unun paxe cam o6s3ascsa no gesly OTCYTCTBYIOL4Ero, To uMeeTt
MUCK Ha 3TOM OCHOBaHUU: B AaHHOM CJly4ae v Ha TOW U Ha ApYrou cTo-
POHEe BO3HUKAET UCK, Ha3bIBaeMblii ICKOM U3 Be4eHUs [eJl.

558. Heobxomumbie 3emenTbl. HeoOXoauMble TTPEANOChUIKY 1711 BOSHUKHO-
BEHUSI 3TOTO BMIA 00SI3aTEIbCTB:

(1) Bedenue wyncux dea. «Negotia sic accipe, sive unum sive pluras, — rosopur
VibuyaH, T.e. BeleHUE I MOXKET BbIPA3UThCsSl B COBEPIIICHUM WM TIPOBENCHUM
KaKOro-HUOYIb OHOTO JieJla, HECKOIBKUX JIeJI, WA B YIpaBIeHUN BCEM MMYIIIe-
ctBoM m3BecTHoro jiniia (D. 3. 5. 3. 2). Ilo comep:kaHMIO «Ie710» MOXKET HeTIOCPe/I-
CTBEHHO KacaThCsl UMYILECTBA JAHHOTO JIM1IA, HAIIPUMEp, PEMOHT IoMa, TIPUHAJI-
Jiexaiero sroMy juily. Ho Moxer ObITh M MHOE TIOJIOKEHME: Korma gestor
HICTIOJTHSIT U3BECTHOE JIEJT0, OHO He OBbUTO IeJIOM TAaHHOTO JIWIIA, HO B JaTbHEUIIIEM
Onaromaps ratihabitio, omoOpeHUIO Moc/IenoBaBIIeMy OT JAHHOTO JIMIIA, OHO CTajIo
ero negotium (ratihabitio constituet tuum negotium, qued ab initio tuum non erat,
sed tua contemplatione gestum — omgoGpeHwe cienaeT TBOUM JIeJio, KOTOpOe C ca-
MOTO Hauajia He ObLTIO TBOMM, HO COBepIIEHO, nMmest B Buay 1e6st) (C. 3. 5. 5. 11).

He siBisieTcsl CyIieCTBEHHBIM COBEpIIIEHUE TECTOPOM KaKUX-THOO IOpHIMIeC-
KUX ISUCTBUIA, paBHO KaK M 3HAYMTEITLHOCTD JIeJa, B3SITOTO Ha ce0sT TeCTOPOM: BCSI-
Kasi 3200Ta, NMPUJIOKEHHAs! OTHUM JIMLIOM K UMYIIIECTBY Ipyroro (Hanmpumep, JULo
KOpMUT paba WM XXUBOTHOE JPYToro Jinlia, WCIpaBiIsieT ero Mebesib 1 T.1I.) yxke
MO3BOJISIET MPY HATMYMY IPYTUX MPEANIOChUIOK TOBOPUTH O negotiorum gestio. Ya-
e Bcero 3ab0TATCS 00 MMYILECTBE JIMII, OTCYTCTBYIOIIMX M3 MeECTa HaXOXIe-
Hus umyiectsa (utilitas absentium, BBIrOZa OTCYTCTBYIOLIMX); HO OTCYTCTBHE XO-
3siMHA WMYIIECTBA TakKXke He SBIsSETCS HEOOXOOUMBIM TPU3HAKOM 3TOTO
WHCTUTYTa; HATpUMep, JIUIIO MOXET B3SThCS 3a YyKOe JeJI0 TIOTOMY, YTO HeTo-
CPENCTBEHHO 3aMHTEPECOBAHHBINM HE MOXET M03a00TUTHCS O cede B CUITY TeX WU
VHBIX TTPETISITCTBUMA.

3ab0Ta 0 Yy’kOM UMYILIECTBE TOJKHA TTIOHUMATBCS KaK (haKT COBEPIICHUS JIK-
IIOM M3BECTHBIX ICUCTBUIA, HAITPaBIEHHBIX Ha 00CTYKWBaHKE Yy;KOTO MMYILIECTBA,;
10 KaKUM COOOPXKEHMSIM 3TO JietaeTcsl (OOIIEeCTBEHHBIN JOJT WM JIMYHbIE CO00-
paXkeHMsI TOJIKAIOT recTopa Ha COBepIIeHNE TaKUX NEUCTBUIA), HECYIIIECTBEHHO.

Hac actione [T.e. negotiorum gestorum] tenetur non solum is qui sponte
et nulla necessitate cogente immiscuit se negotiis alienis et ea gessit,
verum et is, qui aliqua necessitate urguente vel necessitatis suspicione
gessit (D. 3.5. 3. 10). - Mo aromy ucky orseyaer He TonbLKO TOT, KTO
B3sJICS 3a YyXXue ena u Bes1 ux 400pPOBOJIbHO U He No4 AaBJIeHueM He-
06X04MMOCTU, HO TaKXe U TOT, KTO BeJl 4esia B CuJly Kakoi-1mbo He-
06X04NMOCTHU UJIN NMPEATOJIOKEHNS O HAJTMYUN HEOBXOANMOCTH.

(2) BaxxHO TIpM 3TOM TOJIBKO OJTHO, YTOOBI JIMYHO TIepe XO35IMHOM JIejia Ha Te-
CTOpe HUKAKOM 00SI3aHHOCTH COBEpINaTh NaHHBIC NEHCTBUS HU TIO JOTOBOPY, HU
10 3aKOHY He 0b110. ClieioBaTeIbHO, He MOXKeT OBITh negotiorum gestoroM HU 11 -
110, MMeIollIee TTOPYYeHUE OT XO3sIMHA Jiesla, HY OTIEKYH XO3sIMHa Jiefia, TakK KaK OH
00s13aH B CHJTy 3aKOHA 3a00TUTHCS O CBOeM TonorneyHoM. HaoGopoT, korna AeucT-



BUE COBEpILIAETCS] BO MCIOJHEHWE MOPAIbHOTO I0JIra WM OOLIEero MpeArnucaHust
3aKOHa (HO B OTHOILEHUM JAHHOTIO JIMLIA), BENEHUE Aeiia 0bsa3bBaeT dominus.

(3) g Toro, yToOBI BO3HUK MCK, BeICHNE JiejIa JOJDKHO IMTPOMCXOIUTD 3a CUET
xo3gMHa fena — contemplatione domini. BemeHvie mena «3a C4eT ApYroro Jvia»
HyXHO TIOHMMaTh B TOM CMBbICJIE, UTO BEIYIIMiA JIeJI0 UMeeT HaMepeHUe OTBECTH
pacxozpl, CBSI3aHHBIE C BECHUEM JieJla, Ha 3TO JAPYroe JIUIIO, YTO Y BEdyILEro Jie-
Jio HeT animus donandi, HaMepeHUsT CBOEIO NESATEILHOCTBIO TTPOSIBUTH IIIEAPOCTh
10 OTHOILIEHUIO K XO35IMHY Jiesia. Kak roBopuTCst 10 APYromMy MOBOIY B UCTOUHM-
kax (D. 10. 3. 14. 1), Henb3s MHe TpeOOBaTh BO3MELIEHUS TIOHECEHHBIX PACXOIOB,
KOrIa, Mpou3BOIs 5TH pacxonsl, heminem mihi obligari volui — g He xoTen HUKO-
ro 00s13aTh MO0 OTHOIIIEHUIO K cebe. Eciu X03sIMHOM Jiesia SIBJIeTCsl He TOT, KOro
CUMTAT XO3MHOM Te€CTOp, 3TO HE CIIYKUT MPEMSITCTBUEM UTSI TIPU3HAHUS I0pUI-
YecKUX TOCIeNCTBII negotiorum gestio, HO TONBKO B OTHOLIEHUH TOJJTMHHOTO XO-
3smHa aena (D. 3. 5. 5. 1).

(4) BeneHue nei1 1OKHO OBITh 6€3603Me30HbIM.
559. O0s3aTe/IbCTBA CTOPOH.

Sicut autem is qui utiliter gesserit negotia habet obligatum dominum
negotiorum, ita et contra iste quoque tenetur, ut administrationis
rationem reddat. Quo casu ad exactissimam quisque diligentiam com-
pellitur reddere rationem: nec sufficit talem diligentiam adhibere,
qualem suis rebus adhibere soleret, si modo alius diligentior commod-
ius administraturus esset negotia (I. 3. 27. 1). - Kak Lo, nposesliee
4yXK0€e 1eJ10 C 0J1b30V A1 X035IMHa, 00513bIBAET 10C/eAHEr0 CBOUMMU
AevicTBUsIMM, Tak h 06paTHO, 3TO /INLI0 06sI3aHO NPEACTaBUTb OT-
4yeT B BefieHnu Aena. B atom ciyydae rectop o6si3aH ¢ Benmyanilueri
TLATE/IbHOCTbIO OTYUTATbCS rnepesn Xo3suHomMm gena. lpu aTom
HenoCTaTo4YHO rpuaarath K 4yXXoMy AeJly Takyro 3a60T/IMBOCTb, C
Kakowu recrtop 06bl'~IHO OTHOCUTCHA KCBOUM AeJiaM, pa3 TOJIbKO APYy-
rovi, 6osee 3ab0TMBbIN YE/10BEK, NMpPoBes bbl JaHHOE fes10 60J1ee Bbi-
roHO AJ151 XO35IMHa.

M3 31010 OTpBIBKA UCTOYHUKOB MOXHO CHEJIaTh CIEIyIoIe BbIBOmbl. [ecTop
JIOJDKEH OTHOCUTBCS K Uy>KOMY JIeJTy C TIOJTHOM TIIATEIbHOCTBIO, BHUMAHUEM U 3a-
OOTIMBOCTHIO, T.€. OH OTBEYAET 3a BCSKYIO BUHY.

BriBatoT, BripoyeM, MCKIIIOUYUTEIbHBIE CTy4au, KOrIa OTBETCTBEHHOCTh IeCTO-
pa orpaHnuuuBaercs: «Interdum in negotiorum gestorum actione Labeo scribit
dolum solummodo versari; nam si affectione coactus, ne bona mea distrahantur,
negotiis te meis optuleris, aequissimum esse dolum dumtaxat te praestare: quae
sententia habet aequitatem»(D. 3. 5. 8. 9), T.e. uHorAa, N0 MHeHUIo JlaGeoHa, MO
actio negotiorum gestorum OTBETCTBEHHOCTh MMEET MECTO TonbKo 3a dolus (u, ko-
HEYHO, 3a IIpUpaBHUBaeMyIO K HeMy culpa lata). Tak, eciu ThI B3siIcs 32 MOM Jiejia
Ol BIIMSTHAEM YyBCTBA OCOOOTO KO MHE PACITOJIOXKEHUS B CBSI3M C BO3HUKIIIEH
OMAaCHOCTBIO [T MOETO UMYIIECTBA, TO CIPABEUTMBO BO3JIOKHUTh HA TeOSI OTBETCT-
BEHHOCTb TOJIbKO 3a dolus (1, moapasyMeBaeTcs, 3a culpa lata). YiabnuaH, nepena-
oLIMiA 3TOT B3MIsAA JlabeoHa, cuMTaeT ero BechMa CIIpaBeIIUBbIM.



BbIMoMHMB €710, 32 KOTOPOE OH B3SUICS, TeCTOp 00sI3aH MPEICTABUTL B 9TOM
Iiesie OTYeT U claTh IIEHHOCTH, MpUIUTatolmecs xo3sauny nena (D. 3. 5. 2).

CBOMMHU JIECTBUSIMUA OH OOSI3bIBACT XO3SIMHA [iejia B TOM CIIydae, €CId JEI0
nposeneHo utiliter, T.e. ecam MOXHO NPU3HATL AEHCTBUM reCcTOpa OTBEYAIOLIMMU
MHTepecaM Xo3simHa nefia. O6s13aHHOCTh X035IMHA Jiejia OOOPUTD JCCTBUST TECTO-
pa 1 BO3MECTUTH €My MIOHECEHHBIE TIPU BEAECHUN JIeJIa 3aTPaThl OMPEEISIETCS UC-
KIIIOUMTENBHO 3TUM IPU3HAKOM XO3SCTBEHHOM LIEIIECOOOPA3HOCTH ICCTBUIA,
HE3aBHCUMO OT JOCTUTHYTOro 3(deKTa Wik pesy/brara.

Is autem qui negotiorum gestorum agit non solum si effectum habuit
negotium quod gessit, actione, ista utetur, sed sufficit, si utiliter gessit,
etsi effectum non habuit negotium et ideo si insulam fulsit vel servum
aegrum curavit, etiamsi insula exusta est vel servus obiit, aget negotio-
rum gestorum (D. 3. 5. 9. 1). -/luo, npeavsBaswoLLee actio negotiorum
gestorum[contraria], MOXeTBOCM0/1b30BaTbCIITUMUNCKOMHETOJIb-
KO B Tex c/y4asix, Korga Aeso, KoTopoe Beso 3To amyo, Aaso baaro-
MPUSITHBIV pe3ysibTaT, HO JOCTATOYHO U TOro, 4TO BeAEHVe Aena
Ob1710 XO35MICTBEHHO Lies1ecoobpasHo, XoTsl Obl pe3ysibTata v He no-
JIy4nsaock. Tak, ecav Lo yCTPOWIO MOAMOPKY K AOMY W JIEYUIIO
6os1bHOIro paba, oHO roayunT actio negotiorum gestorum, xoTs 6kl
JZI0M cropesi v pab ymep.

Cpeny pUMCKHMX IOPMCTOB BbI3BIBAJ CIIOPBI BOMIPOC O TOM, UMEET JIM CYIIECT-
BEHHOE 3HaYeHUEe CYyOBeKTMBHOE OTHOIIIEHNE K JAHHOMY MMYIIECTBY CO CTOPOHBI
XO3sIMHa JieJ1a; B JaJTbHEMILEM M3JIOKeHUU TIPUBEICHHOTO OTpbIBKa Jlurect Yibnu-
aH OepeT Takoi BapMaHT Kazyca, YTO COOCTBEHHUK OCTaBWII JIOM Oe3 peMOHTa, IMO-
TOMY YTO CUMTAJ, YTO OH HE CTOUT TOTO, YTOOBI 3aTPaunBaTh HA HETO CKOJIbKO-HU-
OyIb 3HAYUTEbLHBIE CPEACTBA, WM HE CUMTANT 3TOT JOM JUIsSl ce0sT HEOOXOMMMBIM.
JlabeoH monaraji, 4to COOCTBEHHUK JO0Ma 00s13aH BO3MECTUTDH T€CTOpPY PacXoj Ja-
Xe ¥ B 9ToM ciydae; Ho Llenb3 «eleganter deridet> («areranTHo cMeeTcs») Hajl Ta-
KMM MHEHMEM: 110 €T0 MHEHMUIO, HeNlb3sl CUMTATh BelieHue fiea utiliter, Korma rec-
TOP BBITIOJTHSIET IEJI0, HE SIBJISTIONIEECS UTST XO35MHA HEOOXOMMMBIM, WJIA KOTOPOE
TOJIbKO 00peMeHUT ero. Takoe pellieHue AaeT U YJIbIMaH, 1aXKe ITPUTOM B TOM CJTy-
yae, KOrma recTop ymall, 4To €ro JIeHCTBUSI XO3MCTBEHHO 11eJIeCO00pa3HBbI.

Kazynctuky puMcKUX 10pUCTOB MOXKHO OOOOIIMTH TaKOH (DOPMYJION: JIeHCTBUS
recTopa CUMTAIOTCsl COBEpIIEHHbIMU utiliter 1 moToMy 00si3bIBatOT dominus, 1JIsI KO-
TOPOTO 3TU AEUCTBUS BBITIOHSUIUCH, €CTA TI0 KOHKPETHBIM OOCTOSITENILCTBAM JIefa,
YIUTBIBASI ¥ OOBEKTUBHBINA U CYOBEKTUBHBIM MOMEHTHI, TECTOP MOT TIPEAroararh,
41O U caM dominus UCITOIHWI Obl JAHHBIE IEHCTBUS, €C/Ii Obl IMENT K TOMY BO3MOXK-
HOCTb.

IMo penurno3HoO-ObITOBBIM YCIIOBUSIM OIIHA KAaTeropusi pacxola BO3MEIAIACh
TEeCTOpY TaXe TOrna, KOraa OH ACWICTBOBAI BOMPEKU MPSIMOMY 3aIlpETy: 3TO — pac-
XOJl Ha TorpebeHue yMmepluero (raBajics Aaxe crelualbHblii McK — actio funer-
aria)(D. 11.7. 14. 13).

B Tex cayyasix, korga dominus MOJOXUTEIBHO OI0OPSIET NesSITeIbHOCTh TeCTO-
pa, BOMpPOC O LIEIeCO00Pa3HOCTU AEUCTBUI recTopa OTMAIAeT; CBOUM OJOOPEHUEM



XO3SIMH JIeJIa YK€ Pa3pelliil €r0 B IOJIOXMTELHOM CMBICIIE ¥ TIPU3HAT cebs 00s1-
3aHHBIM BO3MECTUTH ITOHECEHHBIE TECTOPOM M3IEpKKM. K aTOMy Cilydaro mpume-
HuMo TipaBio ratihabitio mandato comparatur — omoGpeHve nMprUpaBHUBAETCS K
nopyderuio (D. 46. 3. 12. 4).

Boo0111e, KaK B TOJIBKO YTO HA3BAHHOM CITy4ae TPSIMO BBIPAXKEHHOTO XO3TMHOM
Jena o100peHus IECTBUI TeCTOpa, Tak U B TeX CIIydasiX, KOIIa, Ha OCHOBE U3JI0-
>KEHHBIX BBILLE TPUHIIAIIOB, XO34MH 00sI3aH ITPU3HATH JIEWCTBYSI TeCTOpa TS celst
00s13aTeTEHBIMU, OTHOIIEHNS MEXIY HUMM OTIPENEIISIOTCA 110 TEM XK€ TPaBUAIaM,
KaK U OTHOLUEHMS MEXIY MaHIAHTOM ¥ MaHzarapueM (cMm. n.n. 530-531).

Eciv IeiicTBUS TecTopa Hellb3sl IPU3HATH TIPOM3BENeHHBIMY utiliter, 1 X03guH
Jiela OTKa3bIBAET B ONOOPEHMN WX, TECTOP HE TOJNBKO He TIONyYaeT BO3MELIEHVS
MIPOM3BEIEHHBIX MM 3aTPaT, HO ellie 00sI3aH BOCCTAHOBUTH TO TIOJIOXKEHKE, B KAKOM
HaXOQWJIOCh UMYIIIECTBO XO3sMHa Jejia 10 negotiorum gestio. B 3ToM cMmbicie uc-
tounuku (D. 3. 5. 10) roBopsT, 4TO MHOT/A TeCTOp OTBEYaeT He TOJMBKO 3a culpa,
HO ¥ 3a casus (cydaii); HalpuMep, TeCTOp HaYMHAET KaKoe-TO HOBOE JIENI0, KOTO-
poe SABJISIETCS HEOOBIYHBIM TSI OTCYTCTBYIOILIETO JIIIA:

Si quod damnum ex ea re secutum fuerit, te sequetur, lucrum vero
absentem; quod si in quibusdam lucrum factum fuerit, in quibusdam
damnum, absens pensare lucrum cum damno debet (D. 3. 5. 10). - Ecsn
M3 Takoro gesa rnosy4ynTcs yuiep6, oH fsxeT Ha Tebs [T.e. recro-
paj, a ecnau npubbIIb, TO OHa NMOCTYMAT OTCYTCTBYIOLLEMY; HO €CJIN
B O4HOM OTHOLLUEHUU f[esi0 [AacT npubbiib, B APYroM — yObITOK, OT-
cyTCcTBYyOLlee /L0 AO0JDKHO 3a4eCTb O4HO 3a Apyroe.

Ilo obieMy ke mpaBuUiTy, T.. €CIM negotiorum gestio MpoTeKaeT B COOTBETCT-
BUM C U3JIOKEHHBIMU BBIIIIE TTOJIOKEHUSIMM, TaK UYTO XO3SMH JieJla HE MOXET OTKa-
3aTh B 0J00pEHUH AEHCTBUIA TeCTOpa, TOCIEIHUI 3a casus He oTBeuaeT. B J{urec-
Tax JaeTcsl MpUMep: TecTop Mmprodpen x1ed mis yessau dominus; Mo CIryJaiiHOI
MpUYMHE XJ1e0 MOruod; recTop BCe-TakKM MOJyYUT actio negotiorum gestorum con-
traria 1st BO3MeIeHUs ToHeceHHoro pacxona (D. 3. 5. 21).

Ecnu rectop He MMeeT mpaBa Ha BO3MEIICHKWE MMOHECEHHBIX U3IEPKEK, OH BO
BCSIKOM CJTydae MOXeET TpeOOBaTh OT XO3sIMHA JieJla BO3Bpara TeX LIEHHOCTEel, Ha KO-
TOpbIE TOT OOOTaTUIICS OT AEWCTBUIA recTopa (BO3BpaT HEOCHOBATEIBLHOIO 00Oralle-
HUA, CM. 1. 561 u ciL.).

560. Benenne 4ykux e B cBoeM uHTepece. CBoeoOpa3HbIil caydail negotio-
rum gestio MpeacTapisieT BeACHUE YYKUX A€ B CBOEM COOCTBEHHOM WHTepece.

Sl quis negotia mea gessit non mei contemplatione, sed sui lucrl causa,
Labeo scripsit suum eum potius quam meum negotium gessisse... sed
nthilo minus, immo magis et is tenebitur negotiorum gestorum actione.
Ipse tamen si circa res meas aliquid impendent, non inid quod ei abest,
quia improbe ad negotia mea accessit, sed in quod ego locupletiorfac-
tus sum habet contra me actionem (D. 3. 5. 5. 5). - Ecsu kT0-HNOYAL
Bes1 Moy fiena, uMesi B BUAY He MOV MHTEPECHI, a CBOIO BbIroAy, TO OH,
no mHeHuto JlaGeoHa, BeJi cKopee CBOe fieNo, 4eM MOE. .. TEM HEe MEeHee,



naxe oH OygeTt oTBeyatb no actio negotiorum gestorum. OgHako ec-
JI1 OH caMm MoHec Kakue-HUbyAb pacxoAbl B CBI3U C MOUMU AeNlaMu, TO
OH MOJSTyYNT UCK HE B pa3Mmepe CBOUX 3aTpart, TaK KaK OH B3sIJICSl He-
YeCTHO 3a MOM Jena, HO JLlib B pa3mepe Moero oboraiyeHus.

TakumM 06pa3oM, eciu JIUIO CO3HATELHO BEIET YyKO0e JeJ10 He /il TOro, Y4To-
Obl OrpaaUTh MHTEPECHI XO3SIMHA JIeIa, a MOJyYUTh KaK1e-TO BBITOMbI Uit ce0sl, TO
M3 TaKOTO TMOBENCHMS JIMIIA, BEAYILIETO NeJIo, XO3MH TIoNMydaeT actio negotiorum
gestorum directa Ha OOILLMX OCHOBaHMSIX, KaK M IpU OOBIYHOI negotiorum gestio.
Yro xe KacaeTcsi rectopa, TO eMy JaeTcsl UCK TOJIbKO MPH YCIOBUM, €CITU €ro ek -
CTBUSI ATV XO3SIMHY JIeJ1 KAKOE-TO 00OrallleH!e; pa3MepaMy 3TOro odoramieHust (a
HE TIPOM3BENCHHBIMU (DAKTUUECKM 3aTpaTaMU) OMpENeNseTcsl U pa3Mep OTBETCT-
BEHHOCTM Tepell TAKMM TeCTOPOM XO3sIMHa Jeia.

HakoHen, Moxer ObITb U TaKOE MOJOXEHUE, YTO JIULIO BEAET U3BECTHOE JIENI0,
CUUTasl €r0 CBOMM, a OHO, B JICWCTBUTEIBLHOCTH, SIBJISIETCS AEJIOM IPYTOro Juua.
Ecmu neiicTBUSt TAKOTO MHMMOTO TeCTOpa MPUBEIN K €ro 00OTallleHUIO 3a CYET XO-
3siMHA Jiefia (Hampumep, T0OPOCOBECTHO CUMTasl Belllb CBOEH, TecTop IMpoaal 4y-
KyIO Belllb M OCTaBWJI B CBOEM WMYIIIECTBE MOKYIHYIO LIEHY), OH OTBEYaeT mepen
COOCTBEHHMKOM BElIM B pazMepe cBoero oborauieHust. st aToii Lea MOXKHO Obl-
JIO TIPeTBsIBUTD actio negotiorum gestorum directa, Ho gaBajack u condictio, MCK 0
BO3BpaTe HEOCHOBATeJIbHOrO oboraieHus. OOLIMX TMOCAEACTBUIA BENSHWS el B
MoA0OHOTO pojia ciyyasix (B 0COOEHHOCTH, OTBETCTBEHHOCTH 3a YOBITKM) HE BO3-
HMKaeT.

§ 153. 06s3aTenLCTBa U3 HEOCHOBATESILHOIO
o0oraLueHus (NOHATUE U BUAbI)

561. IonsrTe 00s3aTENIHCTB W3 HEOCHOBATEIHHOIO odoramenns. He moxer
CUUTATHCSI OKOHYATEJIbHO YCTAHOBJIEHHBIM, TOMYYWII JIM TIPU3HAHKUE B KJacCuyec-
KOM PUMCKOM TpaBe OOLLIMIA MPUHIMII, YTO (DAKT HAXOXIEHUST B UMYILIECTBE OJI-
HOTO JIMIIa 00OTAIICHNST 33 CYeT UMYIIECTBA IPYTOTO JIUIa 6e3 JOCTAaTOYHOTO TS
TOTO IOPUINYECKOTO OCHOBAHUS TIOPOKIAET BCerna 00sI3aTeIbCTBO TMEPBOTO O BO3-
BpaTe HeOCHOBAaTeIbHOrO oboraiieHus BTopoMy. BMecte ¢ Tem, coBepIlIeHHO Oec-
CIIOPHO, YTO B HEKOTOPbIX OIMpPENeIeHHBIX KAaTeropusix ClydaeB Takoe o0si3aTesib-
CTBO BO3HMKajO. Tak KakK B OTUX CIydasx o0Os3aTeIbCTBO BO3HHWKAECT U3
JIO3BOJICHHOTO JICHCTBUS, HO IOTOBOpPA MEXIy CTOPOHAMM HET, a MEXIy TeM I0-
CJICACTBUSI HACTYMAIOT CXOMHBIE C BO3HUKAIOIIMMM W3 JTOTOBOPOB, TO 3Ta Pa3HO-
BUIHOCTb 00SI3aTE/ILCTB TAKKe MPUHAIUIEXKUT K YMCIy obligationes quasi ex con-
tractu. v

562. Bumpl. O0s13aTeNIbcTBa M3 HEOCHOBATEILHOTO OOOTAIlIeHUsI TIOMYJWIN 3a-
LIUTY TIOCPEACTBOM KOHAMKIIMOHHOTO McKa (condictio). bbuto ObI, omHako, Herpa-
BWJILHO OTOXIECTBIITh condictiones 1 MCKM 13 HEOCHOBATEJILHOTO OOOTAICHUN;
¢ nomolibio condictio 3alIMIIATIOCh M CTUITYJISLIMOHHOE 00s13aTeIbCTBO, U 00s13a-
TEJIbCTBO U3 3aiiMa u ap. O0s13aTebeTBa U3 HEOCHOBATEIBHOTO 00OTralleHUs SIBJISI-
10TCSI JIMIIh OTHUM U3 CJTydaeB MPUMEHEHUsT KOHIUKIIMOHHOTO MCKa.

OcHOBHOE JieJIeHe KOHIUKIUHI IeTaloch pPUMCKUMU I0PUCTAMU TIO TIPEAMETY
WCKa: B 3aBUCHMOCTH OT TOTO, COCTaBJISLT JIM TIPEMET MCKa certa pecunia, certa res



W incertum, pasnmmyanuchk condictio certae pecuniae, condictio certae rei, con-
dictio incerti.

OCHOBHBIMU KaTEeropusiMu 00SI3aTeIbCTB M3 HEOCHOBATENbHOTO OOOTAlleHUS
obuti; a) condictio indebiti (1ck 0 Bo3BpaTe HEMOMKHO yIIa4eHHOro); 6) condic-
tio ob rem dati (McK 0 BO3Bpare MpemOCTaBACHUS, 1eJIb KOTOPOIO HE OCYILIECTBH-
Jack); B) condictio ex causa furtiva (1ck 0 Bo3BpaTe MOJTY4EHHOTO BCIEACTBUE Kpa-
ki), condictio ex iniusta causa (110 HECIpaBELIMBOMY WIM HEIPaBUILHOMY
OCHOBAHMIO).

B oTmenbHBIX cmyyasx gaBaics Takke oOLIMA MCK O BO3BpaTeé HEOCHOBATENb-
Horo ob6oraieHus (condictio sine causa).

§ 154. Condictio indebiti

563. Tlonsrue. OmMOOYHBIN TITATEX JONTa, B JEHCTBUTENBHOCTH HE CYIIECT-
BYIOLIETO, ITOPOXIAeT 00sI3aTeIbCTBO IOIYYMBIIETO IPEAMET JOIra BEPHYTh IO-
JyYeHHOe YIUTATUBILEMY; Ul OCYIIECTBIEHUS TpeOOBAHUS O BO3BpaTe OLIMOOYHO
yIIaueHHoOro ciyxuia condictio indebiti.

[TockonbKy HeT mosra, HET OCHOBAHMS IUIS IUIaTeXa, HET OCHOBAHMS IS OC-
TABJICHUS B MMYILECTBE ITONYYMBIICTO ILIATEX — MpeIMeTa IuiaTexa.

Is quoque non debitum accepit ab eo qui per errorem solvit, re obligatur.
Nam proinde ei condici potest si paret eum dare oportere, ac si mutuum
accepisset... sed haec species obligationis non videtur ex contractu
consistere, quia is qui solvendu animo dat, magis distrahere vult
negotium quam contrahere (a1 3. 91). - lpuHSBLUWI NiaTeX NO HECy-
LecTByloLLEeMY AOJIrY OT inua, ynaaTuBLLIEro rno olmnbke, obs3biBa-
etcsire. OTHEro MOXXHO MCTPEOOBATH N0JTy4EHHOE 0 POPMYJIe «ec-
JIN OKa>etTcsd, 4TO OH AOJIKeH AaTtb», KakK ecsiv 6b/ OH rnoJsiyydui
B3aviMbl... HOQTOTBI/I,[{ oﬁﬂsarenbcrsa, Kakka>ketcsiBO3HuKaetHe
M3 oroBopa, Tak kak T0T, KTO NepeaaeT LLeHHOCTU C HaMepPeHneM
rarexa, CKopee XesaeT rnpekpaTuTb CAEJIKY, YeM BCTYNUTb BO-
roeop.

B atom ortpeiBke Mucrturymmii I'as mana xapakrepuctuka condictio indebiti
KaK 00s13aTe/IbcTBa «KaK Obl M3 JOTOBOPa»: OTCYICTBHE JOTOBOpA (JIMIIO TUIATHT C
HaMepeHUeM JMKBUIMPOBATh IOPUIMYECKUE CBSI3U C IPYTUM JIMIIOM, a He C TeM,
YTOOBI YCTAHOBUTD TAKUE CBA3M) M NMPHU3HAHKME IOPUIMIECKIX MOCISACTBHIA, CXOM-
HBIX C TEMM, KaKMe BIEYeT 3a CO0O0M 3aKIoYeHNe JOroBopa (B JTaHHOM CIydae —
3aiiMa).

564. Heobxonumble mpeanochiki. HeobxomuMble IPEANOCHUIKN I Mpedb-
seaeHus condictio indebiti cBoASITCS K CEAYIOMIUM:

(1) @akm naamenca, COBEPLUICHHOTO MIATAIIAM ¢ HAMEPEHMEM IIOTaCUTh OIIPE-
neneHHbI goar. [lmaTexk MoXeT BBIpa3suThCS B JTIOOOM MMYIIECTBEHHOM IIPENO-
CTaBJeHMH, OYIeT M TO Tepefaya onpeieSeHHbIX LIEHHOCTEH (meHer, ApYrux Be-
e, 00s3aTeNbCTBEHHBIX IpaB W T.J.) B HMYIIECTBO IIOJy4aTeNasl, WU
0CBOOOXIEHME TIONMyYaTessi OT KaKoro-Inbo o0s3aTeIbcTBa M BOOOIIE YMEHbIIIE-
HUE MaccKBa MMYIIECTBA MOMyYaTes (HalmpuMep, IpeKpalleHue ero A0jra 1Mo oT-



HOIICHUIO K IUJIATSIIEMY): TIOMYJaloLIni TUIaTeX, OPYTUMU CIIOBaMM, MOXET 000-
TaTUThCS WM TyTeM TOCTYIUIEHUSI B €f0 UMYIIIECTBO HOBOM LIEHHOCTU WJIM ITyTeM
TIPEAYTIPEXACHUST BBIXOIA U3 €T0 UMYIIECTBA LIEHHOCTH, YXe UMEIOIIECs B cocTa-
BE 3TOrO UMYIIECTRA.

(2) Hecywecmeosarue doaea, morailieH1e KOTOPOTO UMEJIOCh B BUITY JIULIOM, CO-
BeplIaroluM TuiatexX. HerpusHaHue 3a JOJITOM MCKOBOWM CWIbI (TaK Ha3bIBaeMOe
HaTypajibHOe 00s13aTeJIbCTBO, cM. n. 282) He TIPUPaBHUBACTCS K HECYIIIECTBOBAHUIO
noira (naturalis obligatio manet et ideo solutum repeti non potest, D. 12. 6. 19.pr., —
OCTaeTcsl HaTypaJibHoe 00s13aTeNTbCTBO M TIOTOMY HeJib3s1 TpebOoBaTh BO3BpaTa yruia-
yeHHoro). Camo coboii pa3ymMeeTcsl, UTO €CJIU JOJIT XOTSI U CYLLECTBYET, HO KPeIrUTO-
POM SIBJISIETCSI HE TOT, KOMY COBEpIIIaeTCsl TUIATeX, WIM JOJDKHUKOM — He TOT, KTO
JIATUT, TIJIATEX MPU3HAETCS COBEPILIEHHBIM TI0 HECYIIECTBYIOILIEMY JOITY.

Indebitum est non tantum, quod omnino non debetur, sed et quod alii
debetur si alii solvatur, aut si id quod alius debebat, alius quasi ipse
debeatsolvat(D. 12.6.65.9. Paulus). - <Heano/mkHoe» —3TOHE TOJ1b-
KO TO, 4TO BOOOLLE HE ECTb NMPEAMET [10J1ra, HO M TO, YTO caeayeT
OAHOMY, a NIaTUTCs APYromy, Wi — AOJKeH O4UH, a nnatut apy-
rou, kak0y,4T0 OHCaMsIBASIETCS IO/IKHNKOM.

Ipasna, B apyrom mecte (D. 12. 6. 44) Tor xxe ITasen rosoput: «repetitio nulla
est ab eo qui suum recepit, tametsi ab alio quam vero debitore solutum est> (T.e.
HeJIb3s1 TpeOOoBaTh YIUTAYeHHOe 00pPaTHO OT TOTO, KTO IOIYII CBOE, XOTs ObI Ilia-
TeX ObLT IIPOM3BEICH He JODKHUKOM, a napyrum juiioMm). Ho 3meck Gepercst npy-
roil (hakKTUUECKUI COCTaB: HE CKa3aHO, YTO 3TO APYroe JIMIIO IUIaTUT quasi ipse
debeat. Bo BTOpoM ¢pparmeHTe, 6€3 BCIKOrO MPOTUBOPEUNs C MEPBbIM, BBIPAXKEHO
JIMIIB OOIIEN3BECTHOE TOJIOKEHME, YTO 10 00s13aTe/IbCTBAM, COIepKaHUe KOTOPBIX
HE pacCUMTaHO Ha JIMYHBIE CBOMCTBA MMEHHO MAHHOTO JODKHUKA (00s13aTeIbCTBO
XyIOXKHWKA HaMcaTh KapTUHY W T.I1.), JOIMYCKAeTcs MCIOJHEHWE KaK CaMuM
JIOJDKHUKOM, TaK Y IPYTUM JIMLIOM 3a Hero. YIuladeHHOe paHbIIe CPOKA He CUMTa-
€TCsl yIUlaYeHHbIM HEIODKHO M He TOMJIEKUT Bo3Bparty: in diem debitor Bce-Taku
debitor (D. 12. 6. 10); HaoGopoT, IUIaTEXK YCIOBHOTIO J0JTA B 3TOM CJIydae IIPUpPaB-
HMBaeTCsl K TUIATEXy HecylecTsytomero goara (D 12. 6. 16).

(3) TInarex HecylIeCTBYIOLIETO A0Jra JOKEH ObITh MPOM3BEACH OIIMOOYHO
BCJICIICTBUE MU3BUMHMTELHOTO 3a0mykaeHus. Si quis indebitum ignorans solvit, per
hanc actionem condicere potest; sed si sciens se non debere solvit, cessat
repetitio — ecii KTo-HMOyAb 10 HE3HAHUIO TUIATUT HEOOKHOE, OH MOXET C IMO-
MOIIIBIO 3TOTO MCKa ITOTPeOOBaTh OOPATHO; €C/IM K¢ OH IUIATUT, 3Hasl, YTO He J0J-
KeH, Bo3Bpar He gonyckaercsa (D. 12. 6. 1. 1). «Cuius per errorem dati repetitio est,
eius consulto dati donatio», T.e. eciM YTO-HUOYIb TUIATUTCS MO OLIMOKE, TO UMEET
MECTO MCTpeOOBaHUe OOPaTHO, €CIM Ke 3TO IUIATUTCS HAMEPEHHO, CO3HATEJIbHO,
TO 3TO paccMarpuBaeTcs Kak gapenne (D. 50. 17. 53. Paulus). He nonyckancsa Bos-
BparT yIutadeHHOTo eX causa iudicati, Ha OCHOBaHMM CyIeOHOTO pelIeHMs, XOTS Obl
Takoe pelreHne okaszajioch He umerommM cuisl (D. 5. 1. 74. 2).

565. Ilpenver konaukui. [Ipenmerom condictio indebiti siBisiercst oborarie-
HME TIOJIYYMBIIIETO IUIATEX, T.e. ITOCTYIMBIIME B COCTaB MMYIIECTBA (WJIM COXpa-
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HMBILIMECS] B MMYIIIECTBE OJaromapsi IiaTexy) LUEeHHOCTH WIM UX SKBUBAJICHTHI.
Quod indebitum per errorem solvitur, aut ipsum aut tantundem repetitur — ecmm
10 olMOKe IIATIT HEAOKHOE, TO MOXHO HMCTpeOoBaTh OOpaTHO WM yIUIauyeH-
HOe, WIX TaKoe Xe KoiaumdecTBo (D. 12. 6. 7).

Ecmu 1ieHHOCTh, MOCTYIUBIIAS MO TUIATeXy, NMOTUOAET o CTyYaliHOW MpUuYu-
He, condictio indebiti He maercs, T.e. pUCK CIydaliHOW TMOeMU MepenaBaeMbIX
TPEAMETOB HECET JIMIIO, COBEpIIAIOIIee IIaTeX.

Bmecte ¢ ToJTydeHHBIM TIJ1aT€XXOM BO3BPALLIAIOTCS U BCSIKOTO pona mpupaiiie-
Hus — quod rei solutae accessit, venit in condictionem (D. 12. 6. 15. pr.), nanpu-
Mep, MPUILIOL OT paObIHM, HAMBIB y4acTKa, IUIONbLI OT BEIM U T.II.

§ 155. Condictio ob rem dati (uck o Bo3Bparte npepgocTaBneHus,
uesib KOTOPOro He OCyLEeCTBUIaCh)

566. Datio ob causam u ob rem. [IpoTMBoOIIOCTaBICHME causa U res, KOTOpoe
IIeJIaeT B HIDKE TIPUBOAMMOM OTPBIBKE PUMCKHIA IOPHCT, TIPUYPOIMBACTCS K TTOHM-
MaHHUIO causa, KaK causa praeterita, T.e. UMeBIIIel MECTO B ITPOIILIOM, U res, Kak Oy-
JyLIEN Leu:

Damus aut ob causam aut ob rem: ob causam praeteritam veluti; cum
ideo do, quod aliquid a te consecutus sum vel quia aliquid a te factum
est, ut, etiamsi falsa causa sit, repetitio eius pecuniae non sit; ob rem
vero datur, ut aliquod sequatur, quo non sequente repetitio competit
(D. 12. 6. 52. Pomponius). - Mbl gaem wam ob causam wam ob rem: ob
causam — 3TO 3HA4YWUT BBUAY MPOLLIOI0 OCHOBaHWs, Harpumep, s
Aar rnoTomMy, 410 rnoJiy4nsi He4Tto OoT TGGFI, nJin rioTomMy, 410 TO-
6010 HEYTO CAE/1aHO; B 3TUX CJIy4asix, eC/v faxe OCHOBaHWe okasa-
J10Cb MHUMBbIM, TPeOOBaTh BO3BpPATa AEHEr Hesb3s;, ob rem, BBUAY
oripeneneHHoroaena, aeTcsiCTeM, iTOObIHEYTONOC/1e40Ba103a
STUM; eCJ/INI3TOro Heriocsieayet, uMeeT MeCcTo BoO3BpaTt aHHOro.

B Tex ciydasix, Korma causa Takke OTHOCUTCS K OyyIeMy, M 3aTeM He OcyIlie-
CTBJIsIETCST, TpeOOBaHME O BO3BpaTe MPENOCTaBIeHUS Tpu3HaeTcs; B rpase KOctu-
HMaHa B 9THX CIIyyasiX UCK Ha3biBaloT condictio causa data causa non secuta (T.e.
KOHIMKIIVS, TaBaeMasl B TeX CTydasiX, KOTLAa MpelocTaBIeHue CAelaHO BBULY OIT-
pelieIeHHOM causa, a OHa He OCYIIIeCTBUIIACH).

Si ob causam promisit, causa tamen secuta non est, dicendum est con-
dictionem locum habere (D. 12. 7. 1. 1. Ulpianus). - Ecau 1110 npyHsI0
0053aTe/1bCTBO, MMes B BUAY ONpeaeseHHOe OCHOBaHWe, a 3TO OCHO-
BaHMeE He OCYLLIECTBUIIOCh, TO C/IEAYET NMPU3HAaTb, 4TO UMEET MEC-
10 condictio.

Takum o6pa3om, condictio ob rem dati maeTcst B TeX CIIydasix, KOIa OIXHO JIM-
110 TIONTyYaeT 3a CYET JIPYroro Kakylo-HUOYIb MMYILIECTBEHHYIO LIEHHOCTb BBUIY
ONpeJeJIeHHOM 11eJIn, ONpeNesIeHHOTO OCHOBaHUS, a 3TO OCHOBAHUE HE OCYILECT-
BUJIOCD.



567. HeoOxomuMbIe YCJIOBHUS 3TOi KORIMKIMH. J1)1s1 BOSHUKHOBEHMST 3TOM pas3-
HOBUIHOCTH KBa3U-KOHTPAKTHBIX 00SI3aTELCTB TPeOyeTCsl HATMUUe CIIEMyIoImX
YCJIOBUIA:

(1) IIpedocmasrenueumyujecmeeHHoli 8612006/ OMHUMIIUIIOM APYTOMY: TIepeada
MpaBa COOCTBEHHOCTH, TIPUHSATHE TEPBBIM JIMIIOM 00513aTeIbCTBA B MOJIB3Y BTOPO-
TO, TIOTaIlIeHNEe 00s13aTeNTbCTBA BTOPOTO JIUIIA B OTHOIIIEHWH TIEPBOTO U TIp.

(2) IlpenocraBieHre UMYIIECTBEHHOI BBITOIbI JODKHO OBITh CHENAHO, Umes 8
sudyonpedeneHHy0 yeab, OTIpeNICTICHHOE 0CHO8aHUe, TIPEIIIoJIaraloliee HacTyTrIe-
HHE KaKOTO-TO OYIyIIIETo COOBITHSI, C KOTOPBIM CBSI3bIBAETCS TIPEIOCTaBIeHYE; Ha-
MpUMep, BEIU TepeJaloTcsl B KauecTBe MPUAAHOTO B CBSI3U C OXKMIAEMBIM OpaKoM;
YIUTAYMBAETCS OMpe/ieNIeHHasl CyMMa JUTsSl OpraHU3alMK TOe3IKU JIMIIA TI0 OTpe/e-
JICHHOMY JIeNTy B IPYTOil TOPOA U T. II.

(3) Lenwb uau ocnosanue, B BUIYy KOTOPBIX CACTAHO TIPEIOCTABICHUE, He OCYuie-
cmensemes. Fundus dotis nomine traditus si nuptiae insecutae non fuerint, condic-
tione repeti potest — eciv yyacTok MepeaH B KauecTBe MPUIAHOTro, a Opak He Co-
CTOSIICS, MOKHO TpeOOBaTh KOHIVUKIIMOHHBIM MCKOM BO3BpaTa MPeI0CTaBIEHHOTO
(D. 124.7. 1).

568. Ilpenver ucka. [1py HaIMUMKM Ha3BAaHHBIX YCJIOBUIA JIMIIO, 332 CYET KOTO-
pPOro 00OTaTHIOCh IPYroe JINIIO, UMEET K IMOCIeTHeMY KOHIMKIIMOHHBIN WCK O

BO3BpaTe CAENAHHOTO TNpEAOoCTaBlieHusT (C TUIOAaMH, TPUPAIICHUSMU U T.IL.)
(D. 12.4.7.1).

§ 156. Condictio ex causa furtiva n condictio ex iniusta causa
(BO3BpaT MOJIYYEHHOTO OT KpPaXu
MU NO HEe3aKOHHOMY OCHOBaHMIO)

569. IondaTue KOHANKNAH U3 NPOTHBO3AKOHHOIO OCHOBaHMs. [1o 3TOMY BO-
npocy B JlurecTax MMeeTcsl CIIeyroliee yKa3aHue:

Sabinus probavit veterum opineonem existimantium id quod ex iniusta
causa apud aliquem sit, posse condici: in qua sententia etiam Celsus
est (D. 12.5. 6). - CabuH ogo6psn MHeHNe APeBHUX IOPUCTOB, NONAAaras-
WMX, YTO TO, YTO HAXOA/WUTCS Y KOro-HMbyAb Mo He3aKOHHOMY OCHO-
BaHUIO, MOXeT ObITb ncTpeboBaHo ¢ nomoulbto condictio; Takoro
MHeHus gepxutcs u Ljens3s.

DT0 MECTO MCTOYHUKOB TOHUMAJIOCh HEKOTOPBIMU YYEHBIMU B TOM CMBICTIE,
YTO B KOHIIe pecnyOmmku (korda ki CaOuH) CIOXWIOCH IyTeM OObIuasl oOliee
MPaBUIIO, YTO (HaKT HAXOXKIEHUSI B UMYIIIECTBE OJHOTO JIMLIA 1IEHHOCTE APYroro Mo
HEMpaBOMEPHOMY OCHOBAHUIO 1a€T BO3MOXHOCTb MCTPeOOBaTh OT HEro 3TO Hesa-
KOHHOe oborameHre. OnHaKO HOBEHUIIIME UCCIEIOBAHMST 3TOTO BOTIPOCA 3aCTaBIsI-
0T TIPU3HATH, YTO TIPUBEAEHHBIN OTPBHIBOK JIUTECT HENb3sT MOHMMATh TaK IIUPOKO.
MmeHHoO a5t KiTacCUYecKoro MpaBa MOXXHO CYMTaTh OECCIIOPHBIM, BO-TIEPBBIX, CY-
mectBoBaHue condictio ex causa furtiva: Belu, MmosydeHHbIe TTOCPEICTBOM KpaXkH,
€CTeCTBEHHO, He CTAHOBATCS COOCTBEHHOCTBIO BOpa, M MOTYT OBITh BUHIUIIMPOBA-
HbI cOOCTBEHHMKOM: HO odio furum (o Buipaxenuio Ias, 4. 4) OyKBaIbHO — «M3
HEHABUCTU K BOpaM», T.€. JJISI TPEAOCTABIEHUSI COOCTBEHHUKY OOJBIINX YI0OCTB



U1 UICTPeOOBAHMS CBOMX BELLIE — JOMYCTUIM TakXKe U KOHIUKIIMOHHBIN UCK IS
BO3BpaTa TOJTYYEHHOTO IMOCPENCTBOM Kpaku (MCK, TPEeNIosiararoiifi JeJUKT —
Kpaxy, HO OCHOBaHHBII BCE-TaKU Ha Tes, Ha HoAy4eHUU BOPOM U3BECTHBIX IEHHOC-
Tl U3 UMYIIeCTBa Apyroro). [lamee, M3BeCTHBI ObUIM IPYTHE 0mMOoeabHble CAy4au 0e3-
HPaBCTBEHHOI'O WX MPOTUBO3aKOHHOIO nostyyeHus: condictio ob turpem causam,
T.€. BO3BpAT TOTO, YTO IMOJYYEHO JIUIIOM OECUYECTHO, IO TAKOMY OCHOBAHUIO, KOTO-
poe To30puT ero (croia MOXXHO OTHECTU TakXKe M KPaxy).

HaxoHel1, Ob110 0oMy11IeHO MPUMEHEHUE KOHAUKLIVY 8 0MOeAbHbIX CAYYAsAX He-
MPaBOMEPHOTO TIOJYYSHUS! JIMIIOM M3BECTHBIX LIEHHOCTEH 3a cYeT Apyroro (con-
dictio ex iniusta causa), HarrpuMep, IMpU3HABATIACH (XOTSI He eAMHOMyIIHO — Jlabe-
OH BO3paXaJl) KOHIWKIMS 3a JIMIIOM, HACUJIbCTBEHHO JIMIIIEHHBIM BIIAJICHUS
3eMeJIbHBIM y4acTKoM (si quis de fundo vi deiectus sit) (D. 47. 2. 25. 1); condictio
ex iniusta causa gormyckanach JJisl UICTpeOOBaHUS BEllEH, B3SITBIX OAHUM U3 CYIpy-
TOB Y Ipyroro — res amotae (puMeHsITh K B3aUMHBIM OTHOILIEHUSIM MEXITY CYIIpy-
ramu nioHsiTie furtum Haxomuam Heyno06HbIM) (D. 25. 2. 1; 6. 5; 25); g uctpe6o-
BaHUs 3a10XXKEHHOM BELIM IO yIIaTe A0Jira, 00EeCIeUYeHHOro 3aJI0TOM, U JOXOJOB,
TMOJTyYEHHBIX OT 3aJIOKEHHOM Belln 1ocJie yruartel noira (D. 12. 1. 4. 1).

Cnyyan condictio ex causa furtiva, ob turpem causam, ex iniusta causa MMeIOT
TY OCOOEHHOCTb, UTO, Hapsiy ¢ OOBEKTUBHBIM MOMEHTOM — OOOTalleHUST OTHOTO
JIMIIA 32 CYET IPYyroro (BCIIEACTBUE Yero 00s13aTeNbCTBO XapaKTepu3yeTcs Kak BO3-
HUKalolllee e, T.e. TaK Xe, KaK peajbHble KOHTPAaKThbl, OTKyla MPUYUCIEHUE K
obligationes quasi ex contractu), 31ech UMEET MECTO U CYObEKTUBHBIA MOMEHT —
HeI0OpPOCOBECTHOCTh 00OraTHBIICTOCS (JIOJLKHUKA).

570. Condictio ex causa furtiva. Condictio ex causa furtiva (1 rpocto condic-
tio furtiva) maeTcst TOJILKO TOMYy, 3a Yeii c4eT 000raTiICs BOp, T.€. COOCTBEHHUKY Be-
1 (a He BCIKOMY, BOOOIIE 3aMHTEPECOBAHHOMY), KaK ObLIO OBbI, €/ ObI 3TO ObLT
JIEVKTHBIA MCK: in furtiva re soli domino condictio competit — 13 Kpaxu KOHIVK-
LIV TaeTCsT OMHOMY TOJIBKO coOcTBeHHMKY (D. 13. 1. 1). OTBETYMKOM IO UCKY SIB-
JII€TCSl TOJILKO Bop (1 ero HacnenHuky — D. 13. 1. 9); Beskoro poma coydacTHUKY 1
IMOCOOHMKM BOpa OTBEYAIOT IT0 IEJIMKTHOMY MCKY — actio furti, Ho He o condictio
furtiva: proinde etsi ope consilio alicuius furtum factum sit, condictione non
tenebitur, etsi furti tenetur — ecjM Kpaxka CoBepIlieHa C TIOMOILBIO WIK 10 COBETY Ka-
KOro-HUOY/Ib JIWIIA, TO, XOTS OHO M OTBevaer f10 actio furti, 1o condictio furtiva oo
otBevath He Oynet (D. 13. 1. 6).

IIpeamerom condictio furtiva siBysieTcs1, rpexae Bcero, BO3BpaT MOXUIIIEHHOIO;
HO BBUJY TPECTYITHOTO CIOCO0a TMOJTyYeHHUsT Yy>KOro MMYIIIECTBa, BOp, KpOMeE TO-
ro, OTBEUAeT 3a CiydaliHyro Tubeib Benm (durat condictio aestimationis eius —
KOHIMKITAST COXpaHsieTcst Ha ctouMocTs Berm) (D. 13.1.8. pr.), mpudeM Bop 06s1-
3aH B 3TOM CJly4yae YIJIaTUTh HaWBBICIIYIO LIEHY, KaKylo Bellb MMeJa 3a BpeMsi
MexIy rnoxuiieHrueM u npucyxneHuem (D. 13. 1. 8. 1); HakoHel, 1o condictio
furtiva TOJKHBI OBITH HE TOJILKO BO3BpallleHbl BCE (PaKTUUECKU TOTyYeHHbIE TUI0-
IIBI, HO M BCE T€, KaK1e MOT OBl TIOJIy4uTh IToTepneBimii ot Kpaxu (D. 13. 1. 20).

571. Condictio ob turpem u ob iniustam causam. 6 o0IIeM, Ha TeX K€ MOJI0-
XKEeHUSIX CTPOUTCS U IIpUCYxXaeHne no condictio ob turpem causam u o condictio
ob iniustam causam, Ipemarosarasi, YTo 6e3HPaBCTBEHHOCTb OCHOBaHMsI o0orale-
HUSI UIMEETCSI TOJIbKO Ha CTOPOHE 000TraTUBIIETOCS!.



Ubi autem et dantis et accipientis turpitudo versatur, non posse repeti
dicimus: veluti si pecunia detur, ut male iudicetur (D. 12. 5. 3). - B Tex
ciyyasix, Korga uMeeT MeCcTo NopoYHOE MNOBEAEHNE Y CO CTOPOHbI Aa-
IOLLIEroVCO CTOPOHBIMOJTYHAIOLLIEr0, MblCYATAEM, HTOHE/Ib3S TPE -
60BaTbBO3BpPATANPEAOCTABIEHWS, HarpuMmep, eCanynnaTuanne-
HEXHYI0 CYMMY3a HENpaBOoCYaHOE PELLIEHME.

§ 157. OGwMiA UCK O BO3BpaTe HEOCHOBATEJIbHOIro
oGoraweHusa (condictiones sine causa)

572. O6mian condictio sine causa. [Tomumo cnielianbHbBIX BUaoB condictiones,
MBMOXEHHBIX B NPEIbIIYIIMX Maparpadax, B UICTOUHMKAX BCTPEUAIOTCS OTIACIbHbIC
ciyyau, Korga condictio maercst B cuily omHOTo (hakra HEOCHOBATEJILHOTO 0bora-
IIEHMS 3a YyxKoii cueT: condictio sine causa, 0e3 OIVDKaiIIero onpeacieHusI.

573. Ilpuvepbl npuveneHns o0Iei KOHAUKIHA. [TprMepbl, OTHOCSIIECS K
KJIACCUYECKOMY TIpaBy, MOXHO OOOOIIMTh TaK: KOHIUKIIUS AAeTCs B TEX Cydasix,
KOTJIa BelllM OIHOTO JiIia (haKTUYECKH TTOTPeOIeHbI IPYTUM WM CTali TIPUHAILIe-
KaTb €My Ha TpaBe COOCTBEHHOCTHM (UyXUe EHbIM CMEIIaHbl ¢ COOCTBEHHBIMU
JEeHbraMM TAaHHOTO JIMIIa), TaK YTO COOCTBEHHMK Bellleil yTpaunBaeT BUHIAUKALIM-
OHHBIN MCK [UI1 UCTpeOOBaHUS MX. B 3TuX cilyyasix, Ha MeCTO yTpayeHHON BUHIM-
Kauuu, maercsi condictio: consumpta pecunia condictionem habet — pa3 nenbru
n3pacxonoBasl, qaetcs condictio (D. 12. 1. 19. 1). OrnenbHble cirydan Takoi con-
dictio sine causa HaXOmUM B MCTOYHMKAX CJICAYIOIINE.

Bernbiit pab manm B3aiMBI IpyroMy JIMITY IeHbIW cBoero dominus; Tak Kak pad
MOT TiepeniaTh MPaBo COOCTBEHHOCTU Ha Bellld dominus TOJIBKO € COIJIacusI MOCIe-
HEro, TO BJJaHHOM CJTy4ae mutuum He BO3HUKaI, 1 dominus Mor cBon nummi (Mo-
HEeTbl) BUHIUIIMPOBATh, TIPU YCIOBUU, KOHEYHO, €C/TM OHU COXPaHSUIUChH Y MOJTY-
YUBILETO M MOXHO OBUIO YCTAHOBUTb, KaKW€ WMEHHO MOHETbI ITPHUHAIJIEKAT
uctiy. «Bcim xe Thl (IOIy4MBIIMIA), — TOBOPUT Iopuct, — sine dolo malo con-
sumpsisti — 6e3 3710ro yMpIC/ia U3PACXOIOBAT 3TU JeHbIM (WK, 100aBUM, TIPOCTO
cMelllal UX CO CBOMMM), MOXHO MpeabsiBUTH condictio sl ucTpeOOBaHUSI COOT-
BercTBytomeit cymmbl» (D. 12. 1. 11. 2). Takue xke MOCIENCTBUS HACTYIAIOT TIPU
noJtydeHuH B3aiimbl oT cymaciueniuero (D. 44. 7. 24).

Hpyroit mpumep. CoBepllieHO napeHre OMHWM CYIIPYTOM JpYTroMy, He pa3pe-
waBieecs: B Pume: si quidem exstet res (mopapeHHast), vindicetur, si consumpta sit,
condicatur hactenus, quatenus locupletior, quis eorum factus est (D. 24. 1. 5. 18),
T.€. €CJIM TOIapEeHHAas! BElllb OCTAETCsl Y OJAPEHHOTO, OHA MOJIEKUT BUHIMKALIUY;
eclM OHa TToTpebieHa, maercs: condictio B pa3mMepe oOoraiieHusi OTapeHHOTO Cy-
Mpyra. DTOT NMpUMEP CTOUT KakK-Obl HA TpaHU MEXIy Takoil obieit condictio sine
causa 1 condictio ex iniusta causa, Kak roBopur I'ait B D. 24. 1. 6: quod ex non con-
cessa donatione retinetur, id aut sine causa aut ex iniusta causa retineri intellegitur:
ex quibus causis condictio nasci solet (T.e. TO, 9TO KTO-HHUOYIb YIEPKUBAET B CBO-
€M HMYILECTBE U3 HEJ03BOJICHHOTO TAPSHUsI, CUMTACTCS YIepKMBaeMbIM 0e3 oc-
HOBaHUS WK 10 HEMPABOMEPHOMY OCHOBAHMIO: M3 STUX OCHOBAHUiI1 OOBIYHO BbI-
TekaeT condictio).



Bcerpewatorest ykazanmst Ha mpuMeHeHne condictio sine causa mgake B TaKMX
ciydasix, Korzma o0oraieHue OJHOTO 3a CYET APYToro MPOUCXOAUT TTOMUMO Yeslo-
BeKa, JIEHCTBUMEM IPUPObI; HAmpuMep, €a, quae vi fluminum importata sunt,
condici possunt, T.e. TO, YTO MPUHECEHO CUJIOIN TEUEHUsI, MOXET ObITh UCTPEOOBA-
Ho nocpenctBoM condictio (D. 12. 4. 2).

PasnoBumHOCTh condictio sine causa IIpeaCTaBIIsIET CIIy4aii, KOrga M3BeCTHAsI
LIEHHOCTb TOCTYTaeT B UMYLIECTBO JAHHOTO JIKIa HA 3aKOHHOM OCHOBaHWU, HO
3aTeM 3TO OCHOBaHMe OTMaso (causa finita); HarpuMep, B obecIieueHre 00s3aTelb-
cTBa ObUT IaH 3a[1aTOK: 00sI3aTeIbCTBO UCTIONIHEHO, a 331aTOK OCTaJICS Y KPenuTo-
pa; ero MOXHO MCTpeboBaTh mocpenctBoM condictio sine causa (D. 19. 1. 11. 6);
npyroii mpumep: condictio sine causa maBajach UISI MCTPeOOBAHUST PACIIMCKH
TOJDKHMKA, OCTaBIIEICs Y KpeauTopa, HecMOTpsl Ha noraiieHue nonra (C. 4. 9. 2).



I'nasa 39
OBIIIAY XAPAKTEPUCTHUKA
OBA3ATEIBCTB U3 TEJTUKTOB

§ 158. My6nnyHbIE N YaCTHbIE O,Ee/INKTbI

574. B psimy ocCHOBaHUI BOBHUKHOBEHUSI 00SI3aTEILCTB BUTHOE MECTO 3aHUMA-
10T AenuKThl, delicta, maleficia. ekt — 3T0 mpoTMBOIIpaBHOE IEHCTBHE, IPABO-
HapyleHue. B 3aBUCMMOCTH OT NOCIEICTBUIA, CBSI3aHHBIX C IEJIMKTaMU, OHU pa3-
JEeSUTUCh B PUMCKOM TIpaBe Ha MyOn4Hble AeNUKThI, delicta publica, 1 yacTHble,
delicta pri vata'. TTyOonyHBIMU AETMKTaMU ObLTU T€, KOTOPbIE MPU3HABATUCH Hapy-
LIAIOLIMMY MHTEPEChl TOCYIApCTBa B 1IEJIOM U BJIEKJIM 33 COOOIO TEIECHOE Haka3a-
HUE, a VHOIIA ¥ CMEPTHYIO Ka3Hb — Crimina capitalia — WM MMYIIECTBEHHOE
B3bICKaHME, MO OOIlEMY IpaBWily, MOCTyMaBllee B JOXON rocyaapctsa. Jlena o0
9TUX JENUKTaX ObUTM TMOABEIOMCTBEHHBI OCOOBIM YTOJOBHBIM CyldaM M paspeliia-
JIUCh MO CIELMATBbHBIM MpaBWiIaM cyaonpou3oacTsa. Hao0opot, YacTHble nenK-
Thl PACCMATPUBAINCH KaK MOCATATEIbCTBA TOJBKO Ha MHTEPEChl YACTHBIX JIUIL; UC-
KM M3 TakuX JEJIMKTOB TPEIbSBISINCH MOTEPHEBUIMMUA YaCTHBIMU JIMIIAMM.
JenexHble mTpadbl, Ha B3bICKAHUE KOTOPBIX ObLIM HAIpaBJIEHbI 3TW UCKU, TIOCTY-
Najd TOTEPNEBIIEMY W B3bICKUBAIUACH B OOILEM MOPSIIKE, YCTAHOBIEHHOM ISl
paspellieHus1 UMYIIECTBEHHBIX CITOPOB. B ToM e mopsijike paccMaTpuBaIuCh U Jie-
na o Tex delicta privata, KoTopble B IpeBHeiIIIee BpeMsl BIEKIIN 3a CODOIO TeJIeCHOe
HakKasaHue.

Hecmotpst Ha TO, uyto co BpemeHu 3akoHOB XII Tabiuil u 1o mepuoaa UM-
MepUU PUMCKasl CUCTeMa YaCTHBIX JEJIMKTOB MpeTepriena 3HauuTeIbHble U3MEHe-
HUS1, U BbIpaOOTaHHBIE TIPETOPOM UM FOPUCTAMM TTOJIOKEHMSI TIOCTETIEHHO CMSITYMITA
Ka3yHCTUUECKMI XapaKTep APeBHEMIIIEro IpaBa B 3Toi 00J1aCTH, OAHAKO, PUMCKOE
TIPaBO HUKOT/A HE BBIPAOOTAIO OOILETO MPUHIIMIA, B CHITy KOTOPOTO MOMIEXan Obl
BO3MEIICHUIO BCSIKUI MMYIIECTBEHHBIN Bpel, MPUYMHEHHBIN TPOTUBOINpPABHBIM
nevictBueM. Hao®opoT, nestHue Mnpru3HaBaIoCh JETUKTOM JIMILb MPU CYILIECTBOBA-
HUU COOTBETCTBYIOILIEH 0CO00I HOPMBI O JAHHOM POJE AESIHUIA, — €CJIU OHO ObI-
JIO OTHECEHO K YHCITY JeTMKTOB 3aKOHOM WM MpeTopcKuM mpaBoM. CyliiecTBoBas

TepmuH delicta publica HeM3BeCTEH UCTOYHMKAM PUMCKOro npaBa. McTouHukn ynotpebnsioT
BblpaxeHus indicia publica, crimina. TepmuH delicta publica - no3gHelwero NPoNcxoxaeHns
1 MONTYHYWA LUIMPOKOE PacrpOCTPaHEHME Kak TEPMUH, OTYETMBO NPOTUBOMNONAraoLLmiA CooT-
BETCTBYOLLYIO rpynny aennkTos delicta privata. M3yyeHue delicta publica He BxoauT B 3apa-
4yu HacToALLero yyebHuka.



M TOCJIENOBATEIbHO TTOTOJTHSIICSI KPYT IEJIMKTOB, HO He ObLIO €IMHOIO TMOHSTHS
JenkTa. B aToM cMBICiIe XOm pa3BUTHsI OOSI3aTENNLCTB M3 ACIUKTOB POACTBEHEH
TPOLIECCY Pa3BUTHSI TOTOBOPHBIX 00s3aTeIbCTB, KOTOpbIE TaKKe HaBCerma ocTa-
JICh B PUMCKOM TIpaBe 00s13aTe/IbcTBAMU U3 MTPU3HAHHBIX TIPABOM KOHTPAKTOB U
MPUPaBHEHHBIX K HUM COIIAIIIEHUI, HO HEe 00s13aTe/IbCTBAMM 13 JII0OOT0 3aKOHHO-
TO coraieHust. TeM He MeHee, B X0lIe UICTOPUIECKOTO Pa3BUTHUS 00SI3aTe/IbCTB U3
JIEJTUKTOB CIIOXWIIMCH HEKOTOPBIE YePThI, OOIIME IS BCEX ACTUKTHBIX UICKOB U OII-
peleUBIIIME TEM CaMbIM OCHOBHOE cofepXKaHWe 00sI3aTeNIbCTB U3 JETUKTOB.

§ 159. PasButneyacTHbIX4eNNKTOB

575. Ilepnon yacTHoit MecTd. MOXXHO lyMaTh, YTO 00sI3aTeJILCTBA U3 ICJTUKTOB
HMCTOPUYECKHU TIPEIIECTBOBAIN 00513aTeIbCTBAM M3 KOHTPaKTOB. M BroJiHE BeposIT-
HO, KaK TO JyMaloT MHOTHE UCTOPYKU pUMCKOTO mipaBa (XKupap, [TokpoBckuii), 4to
TTOHSITUIO 00SI3aTeIbCTBA U3 AETMKTOB TPEIIIECTBOBAIA MBICIb 00 OTBETCTBEHHOC-
TH TIPAaBOHAPYILLIUTEISI, BEIPAXKABILIEICST B TOM, YTO OH OOPEKAJICSI MECTH TIOTePIIeB-
1rero. JIuibs HegaBHO HayaBlllee KPEITHYTh TocyIapcTBo ellie He Opajio Ha celsl BO3-
NEACTBUS Ha TpaBOHAPYIIMTENS, OCTaBJsisl TPaBO 3TOr0 BO3ACHCTBUSI 3a
MTOTEPIEBIIMM. DTO — TIepBast CTaaVsl Pa3BUTHST TIPABOBBIX HOPM, OTHOCSIIIIMXCST K
JETTIKTAM.

576. I1epuoa 700POBOJILHBIX COIJIAIIEHHIA O 3aMeHe YACTHOI MECTH BO3Mellie-
HueM Bpeaa. CoBeplIeHHO MOHSITHO, OJHAKO, YTO CKOPO B MHTEpecax noaaepxka-
HUSI HEOOXOIMMOTO TOCTIOACTBYIOIIUM KJlaccaM CITOKOMCTBUS U MOPsIIKa TOCyAap-
CTBO OKAa3aJOCh BBIHYXKIEHHBIM ONPEICINTh C M3BECTHOM CTETNIEHBIO TOUYHOCTH
YCJIOBUSI, TIPY KOTOPBIX MECTh MOTEPIIEBIIETO SIBSIETCS PABOMEPHOI M UCKITIOYa-
€T HOBYIO MECTb CO CTOPOHBI TOT'0, Ha KOTO OHa ObUTa HampanieHa. A B TO Xe Bpe-
MSI 1 TIO TEM Xe COOOpakeHMsIM 11eJIeCOOOPa3HbIM OKa3aIoCh M OXPAHSTH COTJIa-
IIeHWsST TPaBOHAPYILIUTENS C TIOTEPIIEBIIMM, B CHJIYy KOTOPBIX TOTEPIeBLINI
OTKAa3bIBAJICSI OT YACTHOW MECTH, TMOJy4asl OT HapyILIMTesl ONpeneJeHHOe UMyIIe-
CTBEHHOE BO3MeEIlIEHUE. DTO BTOpasi CTaUsl pa3BUTUSI 00SI3aTeIbCTBA U3 AETUKTOB,
otpaxxaeMmas 3akoHamMu XII TaGIuUII B ITOCTAHOBJIEHUSIX O TIOCSTATEIbCTBAX Ha JIMY-
HocTh iniuria. 3akoHel XII TabGmuil DOMyCKalOT MECTb 3a WICHOBPEIUTEIBCTBO,
membrum ruptum, eciv He COCTOSIIOCh TOOPOBOJILHOE COTJIAIIIEHUE MEXKITY CTOPO-
Hamu: si membrum rupsit, ni cum eo pacit, talio esto.

577. Ilepnon kommo3ummii. Cremyromnasi, TpeThsl CTAAWsl pa3BUTHUs 00s13a-
TeJIbCTB U3 IEJUKTOB 3HAMEHYETCs YCTAHOBIEHUEM TOCYIapCTBOM 00sI3aTeIbHbIX
Komnosuyuii, T.e. ITpachoB, KOTOPbIE MPABOHAPYIIUTEb YIIIAYMBAET MOTEPIEBIIe-
MY, HO KOTOPBIMU TIOCJIETHUI 00s13aH YIOBJIETBOPUTHLCS, He TIprberast yxe K Mec-
. [lepexon K 3TOM cTamuu TakKe HAXOMUT ceOe BhIpaxkeHue B 3akoHax XII Tad-
JIMILL: yIUlaTa IeHeXHOro mrpacda MoXeT ObITh, KaK yKa3aHO BbIllE, YCTAHOBJIEHA
coriallieHUeM CTOPOH B CJIydasiX WIEHOBPEIUTEIbCTBA, membrum ruptum, HO OHa
SIBIISIETCST €MHCTBEHHBIM IOPMANYECKUM TTOCNISACTBUEM MeHee TSDKKUX PaHeHUH,
os fractum. TOYHO TaK Xe MIIEHUE MOXKET OBbITh YCTPAHEHO COMIAIIEHUEM CTOPOH
o mTpade, ecau BOp 3anepXKaH ¢ MOJMYHBIM, HA0OOPOT, TOJBKO K yIlIaTe JeHeX-
HOT'O BO3MEILIEHUsI TIPUCYKIAETCSI BOP, HE 3aiep>KaHHbIN C MOJIUYHBIM.

578. Paspumue nonsiue aeymkra. HakoHell, B IOCIeNHEN CTaquU pa3BUTHS
00s13aTeJILCTB U3 AEJMKTOB HeKoTophle delicta privata craHoBsitcs delicta publica.



O06octpsiomiasicss KiaccoBasi 0oppba M pacTyIye ITPOTUBOPEYMST BHYTPHU Kilacca
paboBIaieNbleB TOOYKIAIOT YK€ TOCYAapCTBO CUMTATh HAPYIIAIOIMIMMU HE TOJb-
KO YaCTHBIE, HO 1 OOIIErOCYIapCTBEHHbBIE MHTEPECHI OTAEIbHBIE JESTHUSI, C KOTO-
PBIMM TIEPBOHAYAIEHO CBSI3BIBAIOCH TOJIBKO YIOBIETBOPEHHE HEMOCPEACTBEHHO
MOTEPIIEBILIETO JIMLIA WK €r0 CEMbU: YOUICTBO, a TPU OIPeeIeHHBIX YCIOBUSIX 1
HEKOTOphle HACWIILCTBEHHbIE IEHCTBUST W T.N. HAYMHAIOT IPECIIENOBAThCS TOCY-
JapCTBOM, HE3aBUCHMO OT BOJIM ITOTEPIIEBIIETO 1 BIEKYT 3a COO0I0 HaKa3aHue, Ha-
JlaraeMoe TOCYIapCTBOM B MOPSIIKE OCYILECTBIEHUST YTOJOBHOIO TPABOCYIMSI.

§ 160. XapakTepHble 4epTbl HaCTHbIX AEeJINKTOB

579. IpexpaimeHre 00s13aTeILCTBA CMEPTHIO NMPABOHAPYIIMTEA. OTTMCAHHBINA
XOJI ICTOPUYECKOTO PAa3BUTHSI, HEPA3PBIBHO CBSI3aHHBIN ¢ 00OCTPEHUEM KJIACCO-
Boii OoprObI B PuMme, pocToM maymnepu3aluy HUBIIMX CIOEB HACeJIEeHUsS U BCe
Oostbllell HEYCTOMYMBOCTBIO BIACTM TOCIIOACTBYIOUIMX KJIaCCOB, CKa3aiCsl LETbIM
PSIIOM YepT Ha cUCTeEMe 005I13aTeNIbCTB U3 YACTHBIX JIEJTMKTOB B PA3BUTOM PUMCKOM
npase. Tak, TOJbKO UCTOPUYECKUM TPOUCXOXKAECHUEM 3TUX 00SI3aTENbCTB 00BsIC-
HSIETCS TIPABUJIO O MPEKpallleHUH, TI0 KpaiiHell Mepe HEKOTOPBIX U3 HUX, CMEPTBIO
MOTEPIIEBLLETO M OOLIEE MPABWJIO O MPEKPALLIEHUM 3TUX 003aTeIbCTB CMEPTHIO
TpaBOHAPYIIMTENISI, HO HE ero capitis deminutio: MecTb, 10 BO33pEHUIO PUMJISIH,
JIOJKHA ObITh HANpaB/ieHa Ha BAHOBHMKA MPAaBOHAPYLIEHMSI, HO HE Ha €ro Hac/e-
HHUKOB, B TO e BpeMs capitis deminutio, M3MeHsIBIIAsI IIPABOBOE ITOJIOXEHUE Ye-
JIOBeKa, He oTpaxaiach Ha ero (hM3u4ecKoM CYIIeCTBOBAaHUU, a TOJIbKO OHO U Obl-
JIO HYXKHO JUIs1 OCYILIECTBIIEHUSI MECTH.

580. OTBETCTBEHHOCTb HECKOJILKMX TpaBoHapymmresieii. TOMbKO MCKOHHOM
njieeit MECTU MOXET ObITb OOBSICHEHO TO, YTO B CJTyyae COBMECTHOTO COBEPILIEHMS
JIeTMKTA HECKOIBKUMM JITIAMU TITPadHOM UCK MOT OBITh TIPEIBSIBIICH K KAKIOMY
13 HUX OTIEBHO, YTO pa3Mep TOUIeKaBIIIEro yruiate mrpada B psiae ciyyaeB 3Ha-
YUTEJBHO TIPEBBIIAT pa3Mep YOBITKOB MOTEPIEBIIEro, YTO MCKW IOrallajuch
KpaTKOi TOAMYHON AaBHOCTBIO: TOT, KTO HE MCTUT TOTYaC Xe, MpearoiaraeTcs
TIPOCTHBIIIHM.

581. OcoOeHHOCTH HOKCATBHOM OTBETCTBEHHOCTH. VCTOPMYEeCKIM MIPOMICXOXK-
JEHUEM JIEJIMKTHBIX 0013aTe/IbcTB OOBSICHSIOTCS M OCOOEHHOCTU actiones noxales:
9TU MCKU O BO3MEILIEHUU YiliepOa WIM O BblIauye MPUUMHUBLIMX YIIEPO XKUBOTHBIX
WM paboB, MPEAbSIBISUIMCH HE K COOCTBEHHUKY XXMBOTHOTO WM pada, a K ToMy ,
KTO BIaJIe/T UMU B MOMEHT MPEIbSIBICHUN UCKA, Y UMEU LIEJIBIO IaTh TIOTEPIIEBLIE-
MY BO3MOXKHOCTb JIMOO TTOTyJUTh BO3MEIIIEHHE YIliepba, ecliv Baazesel] SKMBOTHOTO
WM paba CorIacUTCs BO3MECTUTD YI1IEpO, JIMOO MPOSIBUTH CBOE YYBCTBO MECTU B OT-
HOILEHWY XMBOTHOTO WK paba, ecv Bianeniel XKUBOTHOTO WM pabda MpenroyTeT
BbIIaTh TOTO WK JPYroro NMoTepreBIleMy.

Kak HM 3HauMTEeNIbHBI OBUTM CIIEObl MCTOPUYECKOTO MPOMCXOXKIEHUS 00s13a-
TEJIbCTB U3 JAEJMKTOB, OHAKO CO BpeMeHeM, Hapsioy ¢ MCKaMM, HampaBIeHHBIMU
Ha B3bICKaHUE poeria, YacTHOro 1Tpada, 3aMeHUBLIETO IPEBHEMIIYIO MECTb, TTO-
SIBUJIUCH W IpYTHe MCKU, HarpaBjieHHbIC Ha BO3MEIICHUE TIPUIMHEHHBIX JICTUK-
TOM YOBITKOB B COOCTBEHHOM cMbIc/e cioBa. A MHctutyuuu KOctuHuana, Benen
3a [aem, paznMyaror maxke Tpy BuOa MCKOB M3 OEJMKTOB: a) actiones poenales,
wmrpadHble UCKU; 0) actiones rei persecutoriae, UCKU, HaMpaBJIeHHbIE HA BO3MEILIE-



HMe IPUYMHEHHOTO JAEMKTOM Bpela, U B) actiones mixtae, MCKY, HalpaBJIeHHbIE
OIHOBPEMEHHO KaK Ha B3bICKaHMe InTpada, Tak 1 Ha Bo3MellleHre yorITKOB ([aii.
4.6-9; 1. 4. 6. 16-19) (cm. n. 56). OnHako, 3HaYEHHUE ITOTO NEJIEHUS UCKOB U3 Jie-
JINKTOB Ha TPY KaTErOpUM TMPEICTABIISETCS He BIOJHE SICHBIM. MOXHO CKa3ath C
OIPeIeJICHHOCTBIO OMHO: IOPUCTHI B OTIENIBHBIX CITydasiX CCBUIAIOTCS Ha 3TO Aejie-
HUE UId TOTO, YTOOBI OIIpaBIaTh OTCTYIUICHME OT TeX Hadyall, KOTOPhIM 00sI3aTelTb-
CTBa 13 IEIMKTOB ObUIM IMOMYMHEHBI B ApEBHEiIIee BpeMs: TaK, Mepexod McKa K
HacCleAHUKAM TOTepIIEBIIEr0O OOOCHOBBIBAETCS B OTAEIbHBIX CIIYYasix TEM, YTO
actio habet (continet) rei persecutionem (D. 4. 2. 16, 2; D. 4. 7. 46). Tem xe c0o06-
paxkeHHeM OOOCHOBBIBACTCSI OTHANCHUE MCKA MPOTUB JIMILI, NPUIMHUBIINX Bpem
COBMECTHO C HapylIlIUTeJIeM, yXe BOSMECTUBIINM IToTeprieBieMy YouTku (D. 4. 2.
14. 15;D.4.3. 1) u 1.1

HecomneHHO 1 npyroe: Bech X0 pa3BUTHSI PUMCKOTIO IIpaBa B 00JIaCTU IEIUK-
TOB, ITOCTEINICHHBII TIEPEXO/ OT HEKOraa TBepAO (PMKCUPOBAHHOI poerna K BO3Me-
IIEHUIO TIPUYMHEHHBIX ISIMKTOM YOBITKOB, — SICHO CBUZIETEIBCTBYET O BO3pacTa-
HUM PO JIeHEI B PUMCKOM XO3SIICTBE, O pa3BUTUM OOMEHa, 00 YCWICHUM
3Ha4YeHus1 Toprosid. OgHAKO, OT CJIEIOB CBOETO MCTOPUIECKOTO ITPOMCXOXKICHMS
PUMCKasl cucTeMa JIeJIMKTOB He 0CBOOOIMIACh HUKOIIA, KaK He OCBOOOIMIOCH OT
HUX ¥ PUMCKOE JOTOBOPHOE IIpaBo.
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§ 161. Iniuria

582. Iniuria mo ApeBHEMY IIMBIIILHOMY NIPaBy. Iniuria, mocsAraTeIbCTBO HaINY -
HOCTb, MpeTeprieBaeT, B KAYECTBE OCHOBAHUST BOSHUKHOBEHHS 00513aTe/IbCTB, 3HA-
YUTEJIbHBIE U3MEHEHUST, HauMHas ¢ 3aKkoHOB XII TabuIl 1 BIJIOTH A0 Meproaa MM-
TIEpUU.

B 3akonax XII Tabauil iniuria — 3T0 MOCSTATENLCTBO TOJIBKO Ha TEJIECHYIO He-
TMPUKOCHOBEHHOCTh PUMCKOTO ITpaskIaHWHA 1 TIPUTOM TIOCSTaTeIbCTBO, BhIpaxKaro-
meecss B OIpPENE/ICHHBIX, TPEIYCMOTPEHHBIX 3aKOHOM NEMCTBMSIX, M3 KOTOPBIX
KakJ0e BIIeUeT 3a COO0I0 OTIMYHEIE OT APYruX mocjaeactBust. 3akoHbl XII Tabmuir
3HAIOT TP BMIA iniuria:

(1) Camyto TSZKKYIO CTEIIEHb COCTABISIET WICHOBPEAUTEILCTBO, membrum rup-
tum, KoTopoe BiieyeT 32 cOO0I0 MIIIEHUE TIOTEPIEBIIIETO MO Hayally: OKO 3a OKO, 3y0
3a 3y6 (talio), ecm He MOCTMTHYTO COIJIAlliEHHE MEXIYy CTOPOHaMU: Si membrum
rupsit ni cum eo pacit talio esto.

(2) Bropyio cTelieHb COCTaBIITIOT MeHee TSDKKHE TMoBpeXxmeHusI, os fractum,
KOTOpBIE BIEKYT 32 COOOIO Y€ TOJbKO OOSI3aHHOCTb YIUIATUTH TMOTEPIEBLIEMY
wrpad B pasmepe 300 accoB, ecv TMOTEPIeBIIUMM ObLT CBOOOIHBIN YeIoBeK, U B
pa3mepe 150 accoB, eci paHeHHE IPUUUHEHO pady.

(3) Haxkonelw, TpeTbeil Harbosee JIETKOM CTENEHBIO iniuria ObUI0 HAHECEHHE
no6oeB (0e3 paHeHUsT), OCKOPOMTENILHBIX yIApOB U T.I1. — verberatio, pulsatio —
KOTOpbIE BIEKIU 32 cO00I0 00513aHHOCTh HAHECIIIETO UX YIIaTUTh mTpad B 25 ac-
COB.

Takum o6pazoM, B 3akoHax XII taGmmiy iniuria oxBaThIBacT TOJBKO ITOCSITa-
TEJIbCTBA Ha TEJIECHYIO HEMTPUKOCHOBEHHOCTb, KOTOPBIE BIEKYT 3a CO00I0 00sI3aH-
HOCTb yIUIaThl 1Tpada B pa3 HaBcerna AJIsl OTASbHBIX BUIIOB iniuria yCTaHOBJIEH-
HOM pasmMepe.

583. Iniuria mo mperopckomy npaBy. OGe 3T YepTHI IeIMKTA iniuria ObIIN TITy-
00KO M3MEHEHBI MPEeTOPCKUM IpaBoM. M3 mocsraTenbcTBa Ha (PU3MUYECKYIO He-
TIPUKOCHOBEHHOCTb iniuria ObUIa MpeBpalieHa B AMUKT NPOTUB JIMYHOCTUA BOOO-
1Ie, B TIOCSTATENILCTBO KaK Ha TeJIECHYIO0 HEMTPUKOCHOBEHHOCTD, TaK M Ha JINYHbIC
HeMmaTtepHralbHble OJlara 4elloBeKa: 4ecTb, CeMelHbIe OTHOIIeHUsT 1 T.I. HekoTo-
phle ucciaenopaTen (Kak Hampumep, MepuHr) oTMeyaroT ABOMCTBEHHYIO (PYHK-
LIMIO iniuria B TOW MOCTaHOBKE, KaKyl0 MPUIATO STOMY AEIUKTY MpPeTopcKoe IMpa-



BO: «PEATMCTUYECKYIO», TIPU TIOMOIIM KOTOPO#l OxpaHsiach uznyeckasr Jud-
HOCTb, M «MIECATBHYIO», CIIYKHUBIIYIO ey 3allMThl KAK HeMaTepUATbHBIX JTUYHBIX
Onar, Tak ¥ IJIaBHBIM OOpa3oM CTOSIBUIMX 32 HUMM WMYILIECTBEHHBIX WHTEPECOB
TOCTIOACTBYIOLIMX I'PYIII, HE HAXOAMBILMX cebe WHOTO Ccriocoda 3alMThl B pPUMCKOMN
CHCTEME NIEIMKTHBIX 00513aTeNILCTB.

Ho nipetop He TONMBKO 3HAYMTETHHO PACIIMPUI TIOHATHE iniuria. OH COOTBETCT-
BEHHO M3MEHWI UM TOPSAOK OTBETCTBEHHOCTHU 3a iniuria; BMECTO MCKOB O B3bICKa-
HUU TBEPIO YCTAHOBJIEHHBLIX CyMM IuTpada, Oblia BBeleHa actio iniuriarum aesti-
matoria, Mo koropoii cymma IuTpada, NpA HAIMYMM injuria atrox, B KaXIOM
OTIEJILHOM CJlydae yCTaHaBJIMBAIACH MPETOPOM, a B OCTAIBbHBIX CITyJasiX OTpemesisi-
Jach cyapeii in iudicio.

584. anbHeiimee passumue iniuria. [layibHeiiinee pa3BUTHE OTBETCTBEHHOCTI
3a iniuria 3aKJII0YaJIOCh B TOM, YTO M3NAHHBIA BO BpeMsl MUKTaTypbl Cysuibl 3aKOH
lex Cornelia de iniuriis mpeBpatua B delicta publica oTaenbHbIe BUIBI (DU3UIECKUX
MOCSITATeIbCTB HA IMYHOCTh M HACWJILCTBEHHOE BTOPXKEHHUE B UyX0e XUuiie: pul-
sare, verberare, vi domum introire. MIMIiepaTropckoe 3aKOHOIATENLCTBO PACIIPOCT-
PaHWIO YTOJIOBHYIO OTBETCTBEHHOCTh M HA JAPYIMe BUIBI iniuria, M B KOHIIE KOH-
LIOB TIPEIOCTaBUJIO TTOTEPIIEBIIEMY BO BCEX C/IydasX iniuria mpaBo BbIOOpa MEXITY
actio iniuriarum aestimatoria ¥ yroJoBHBIM IIpec/IeIOBaHMEM. DTO IOCIEIHEE U
CTaJIO MO CBUIETENBCTBY I'epMoreHrMaHa OObIMHBIM ITOCIEICTBUEM iniuria.

Takyum 00pa3oM, B UCTOPUUYECKON CymbOe iniuria oTpaxkaioTcsi BCe OCHOBHBIE
YepThl MCTOPUU PUMCKUX JEJIUKTOB BOOOIIE: MCTOPUYECKUIA TyTh poerna OT aKTa
YaCTHOW MECTH Yepe3 JOOPOBOJIbHYIO, & OTYACTH M 00s13aTeIbHYI0 KOMITO3UIIUIO, K
HaKa3aHWIO, HaJlaraeéMOMY YTOJIOBHBIM CYIOM, W TOCTETIEHHBIN Mepexoj OT Kpaii-
HEe Ka3yMCTMUYECKOW XapaKTePUCTUKU COCTaBa AEJMKTa K 0ojiee 0000IEHHOMY €To
ONpeIeICHUIO.

§ 162. Furtum

585. Conepxkanme furtum. CBoeoOpa3eH M MHTEPECEH U BTOPOIl M3BECTHBIN
yxe 3akoHaMm XII tabmuir genukT; BopoBCTBO, furtum. OCHOBHOI NEIVKT IIPOTUB
coOCcTBeHHOCTH furtum He COBMaiasl, OHAKO C Kpakell B COBPEMEHHOM CMBICIIE.
Ero conepxanue Obu10 1Mpe: 310 ObUT IEIMKT ITPOTUB UMYILIECTBEHHBIX IIPaB BO-
ooiiie.

ITaBen roBopwII, YTO —

furtum est contrectatio rei fraudulosa lucri faciendi gratia vel ipsius rei
vel etiam usus eius possessionisve (D. 47. 2. 1. 3). —=kpaxa ecTb Hame-
PEHHOE B LieJIsIX co3AaHus 4151 cebs1 BbiroAbl IPpUcBOeHne cebe nav ca-
MOVi BeLLm, Ny iaxe r1os1b30BaHusl et0, b0 B1ageHMs.

Takum oGpaszom, Wit HaMuMs furtum HyXXHO OBUIO HAMEpPEeHWE CO3IaTh LISt
cebsT UMYITIECTBEHHYIO BBITOY MPOTUBOITPABHBIM BO3AEHCTBUEM Ha UyXYIO M, CO-
IJIaCHO BO300JIaaBIlieMy B3IVISITY IOPYCTOB, IBIDKUMYIO Belllb, HYXXKeH ObUI animus
furandi. HyxxHo ObU10 4TOOBI HapyLIUTE b AEMCTBOBAT invito domino, T.e. IIPOTUB
BONM coOcTBeHHUKA. Ho camasi contrectatio Moryia 3aKim04aThcsl He TOIBbKO B Tali-
HOM TIOXUIIIEHNN BEIM, TIOMOOHO COBPEMEHHON Kpaxke, He TOJIbKO B TIPUCBOCHUN



HalIeHHOM BelllM 1 He TOJIBKO B JIESTHUU paba, KOTOPbIA, coBepilasi mober, cam
noxuian ceds y rocnoauHa (D. 47. 2. 61), HO TakKe U B JEHCTBUSIX, KOTOpPhIE B
COBPEMEHHOM TIpaBe ObUTM ObI TTPU3HAHBI TIPUCBOEHUEM, PACTPaTOil WM MOIIEH-
HUYECTBOM.

Bonee Toro, ¢ HekoToporo BpeMeHM Hapsimy ¢ furtum rei mosiBwicst furtum
usus, JeJTUKT, 3aKTFOYaBIINICS B POTUBOIIPABHOM TOJIb30BAaHWU BEILIbIO, HATIPU -
Mep, CO CTOPOHBI JIEMIO3UTAPUS, TIPUHSBILIETO BElllb HA XpaHEeHWE Oe3 TipaBa IMoJb-
30BaHUS €10 CO CTOPOHBI HAHMMATEJISI WM CCYIOTOoJTydyartesisi, KOTOpble MONb3YIOT-
Cs UyXKOil Belbl0 TMPOTMBHO JOTOBOPY HaiiMa WM ccydbl, a Takxke furtum
possessionis, 3aKIIOYaBIINIACS B JIMIIEHNN BIANEHNS BEIIBIO JIAIIA yIIPABOMOUYEH-
HOTO Ha TAaKOE BJIaieHUe, HapUMED, 3IOTOfepKaTeNisl TI0 PyYHOMY 3aJI0Ty, 100-
POCOBECTHOTO BJIa/iesblia, Y KOTOPBIX BElllb 10JDKHA ObITh OTOOpaHa He MHaue, Kak
o cyay u T.11.

586. Furtum manifestum 1 nec manifestum. ITo 3axonam XII Ta6muw furtum
BJIeK 3a coboii ImrpadHOM MCK, actio furti, HampaBlIeHHBIM Ha YIUIATy IBOMHOM
CTOMMOCTH MOXMILIEHHO! Bely (in duplum), ecm ato Gbi1 furtum nec manifestum,
T.€. KOrJa BOp He ObUT MOoMMaH € MOJTUYHBIM.

[Mpu Hamuum xe furtum manifestum, T.e. B cyyae, Korma Bop TMOiMaH C To-
JIMYHBIM, OH TMOJBEPraICs TEJIECCHOMY HaKa3aHUI0. DTUM HaKa3aHWEM MOIJIO ObITh
Jlaxe HeMeUIeHHOe YOUICTBO BOpa B CJIydasix BOOPYKEHHOM MM HOUHOM Kpaxku.
B octranpHBIX ciydasx furtum manifestum marucTpar otmaer — addicit Bopa morep-
TeBIIeMY, 1 ObUIO CITOPHO, CTAHOBWJICS JIM BOP HEMEIJIEHHO paboM TOTepIIeBIIIe-
TO WM npeObiBal B TeueHe 60 THeli B IpaBOBOM IojioxkeHuM iudicatus, T.e. T0JDK-
HMKa, KOTODPBI B Clydae HEBBIKYIAa €ro B TEYEHHE YKa3aHHOTO CpoKa TPEeTbUM
JIMLOM, MOT ObITh TIpofaH B padctBo trans Tiberim (Taii. 3. 189).

C pazmuuusiMu B nocienctBusx furtum mec manifestum u furtum manifestum
CBSI3aHbI M TTOCTaHOBJIEHMST 3aKOHOB XII Tabu1l 0 mopsiike MPOU3BOACTBA OObIC-
ka. [lepBblii — TOPXKECTBEHHBII C COOMOAEHNEM OCOObIX (hOPMAIBHOCTEM, 0OBICK
lance licioque Biek 3a coBOI0 OTBETCTBEHHOCTD, KaK 3a furtum manifestum jnua, y
KOTOpOTO yKpajJeHHasl Belllb ObUla OOHapyxXeHa ITyTeM Takoro oObicka. Bropoit
BUJ, 00bICKA, MMPOU3BOAMBILIETOCS 03 COOMOAECHMST 0COObIX (POPMATILHOCTEM, HO B
MIPUCYTCTBUM CBUIETENIEN, BJIEK 32 COOOI0 OTBETCTBEHHOCTD MO actio furti concep-
ti in triplum, T.e. B pa3Mepe TPOMHOM CTOMMOCTH ITOXUIIIEHHO BEIIH, JINIIA, ¥ KO-
TOPOTO 3Ta Belllb ObLIa OOHApYXK€HA U KOTOPOE BIIpaBe ObLUIO MPEAbSIBUTDH B ITOPSII-
Ke perpecca actio furti oblati B ToM ke pa3Mepe K TOMy, V KOTroO Belllb Oblia UM
JIOOPOCOBECTHO TIPUOOpeTeHA.

Ha nouse npetopckux pedopm cucrema mrpadHbIX UCKOB U3 furtum u3meHu-
Jlack: Hapsmy ¢ actio furti mec manifesti in duplum, ¢ actio furti concepti u actio
furti oblati in triplum mperop, yrpa3gHUB TeIeCHOe HaKa3aHue 3a furtum manifes-
tum ¥ MpUpPaBHUBABLIMECS K HEMY CJydau, BBEJ JJIsl BCEX 3TUX CIy4aeB TPU MCKa
in quadruplum: actio furti manifesti mpoTuB Bopa, 3amep>KaHHOTO C MOJUYHBIM,
actio furti non exhibiti mpoTHB TOro, y KOro Belllb OblIa OOHAPY:KEHA ITyTeM OObIC-
Ka, 1 actio furti prohibiti mpoTHB TOTrO, KTO COIPOTUBIISLICS TAKOMY OOBICKY.

Ho yxe 3amonro no Bpemenu KOctuHuana actiones furti concepti, oblati, pro-
hibiti, non exhibiti ornmanu, u B npaBe KOcTuHMaHa coxpaHsieTcsl eAMHbIN 1Tpad-
Hol nHdamMupyronmii uck actio furti mpoTUB BOPOB, TOCOOHUKOB U YKPbIBATEICH,
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HAIpaBICHHBI Ha B3bICKAHME IBOMHOI CTOMMOCTM BellM B Ciydasx furtum mec
manifestum u yerBepHOi B ciaydasx furtum manifestum. DTOT MCK MOXET OBITH
MPeAbsIBIIEH He TOJbKO COOCTBEHHUKOM, HO U BiaJe/blIeM BelliM, U detentor'oM, u
BOOOILIE JIFOOBIM JIMLIOM, MHTEPECHI KOTOPOro HapylieHbl furtum’om.

CylecTBoBaHMe Hapsiny ¢ 1uTpadHbIM MCKOM actio furti Takke u actiones rei
persecutoriae 0GyCIJIOBTMBATIOCH TIPOCTBIM M OYEBUITHBIM TTOTIOKEHUEM: BOPOBCTBO
HE MOXET CJIYKUTb OCHOBaHMEM BO3HUKHOBEHUS TipaBa cOOCTBEeHHOCTH. [1o3T0-
My, HE3aBUCHMO OT OTBETCTBEHHOCTH IO actio furti, Bop 00s13aH BO3BPAaTUTh MTOXU-
IIeHHYo Bellb. Ee Bo3BparieHe obecTieYrBaIi Ha OOIINX HaYalaX BUHINKAIIAH,
actio ad exhibendum, interdictum utrubi, a Takxxe UCKY 13 TOTOBOPOB, Ha OCHOBA-
HUM KOTOPBIX BElbl0 00/1amaio JKIo, coBepiuuBiiee furtum usus: actio depositi
directa, actio commodati directa u 1.11.

Ho B Tex ciygasix, Korma mpembsBIeHAe STUX CKOB OBUIO HEBO3MOXHO, Kak,
HarpumMep, MpenbsBIeHNe BUHAUKALIMY TT0CTIe THOeM TIOXUILIEHHO! BEIlu, TIoTep-
MEeBLIMIA BBIHYKIEH ObUT OTpaHUYUThCS MIpeabsiBiaeHreM actio furti. B nensix ee Boc-
noJiHeHMsI 1 6buTa BBeneHa condictio furtiva, KOTOpyI0 COGCTBEHHUK MOXUILIEHHOR
BEIIN, HO He JIPYToe TTOTepIIeBIIee JIUIIO, ObUT BITPaBe MPEABSIBUTH BMECTO BUHJIU-
Kaluu. $IBHO MpoTHBOpeYa OOLIMM HayalaM, COIJIaCHO KOTOPHIM IIpaBO COOCTBEH-
HOCTH 3alIMINATOCh HE 00S13aTeIbCTBEHHBIM, a BEIHbIM MCKoM, condictio furtiva
ObLTa BMeCTe ¢ TeM YMCTOM actio rei persecutoria: B oTIMuMe OT wTpacdHoii actio
furti, aTOT MCK TpeKparaicsa He CMeEPTHIO, a capitis deminutio oTBeT4MKa, a paBHO
M BO3MEIIIEHUEM Bpela OMHUM M3 JIWI], COBMECTHO MPUYMHUBIIMX €70, U HE MOT
OBbITh NPEIbSIBIIEH B KauecTBe actio noxalis.

§ 163. Damnum iniuria datum

587. 3akon Aksmmasa. Ecth ocCHOBaHUE qyMaTh, YTO Hapsiy ¢ iniuria 1 furtum
Kak 3akoHbI X11 TabmmIl, Tak 1 JaybHeIIee 3aKOHOAATeIbCTBO 3HAJIU U APYTHE Je-
JIVKTBI: AeSTHUSI, IPUYUHSIBILIVE APYTOMY JIITy UMYILIECTBEHHBII Bpel, HO 6e3 Ha-
JINYKS Yy JeTMHKBeHTa animus furandi, 6e3 Hamepenus lucrum sibi faciendi. Ot-
JeJIbHBIE CJTydar TAaKOM OTBETCTBEHHOCTH OBLTH 0 M3BECTHOM CTETeH! 0000IIEHBI
TJIEOMCIINTOM, TIPUHATHIM TI0 MTHULIMATUBE TPUOYHA AKBUIUS (BpeMsI U3TaHMS He-
M3BECTHO) U MOJIy4YMBIIMM Ha3BaHMe lex Aquilia. YiblaH roBopu:

Lex Aquilia omnibus legibus quae ante se de damno iniuriae locutae
sunt, derogavit, sive Xll Tabulis, sive alia quae fuit: quas leges nunc
referre non est necesse (D. 9. 2. 1. pr.). - 3akoH AKBUANS OTMEHMA BCE
npeaLwecTBOBaBLUNE MMOCTAHOBJIEHUSI O HErpaBOMEPHO NPUYNHEHHOM
Bpege, kak 3akoHoB Xll Tabnuy, Tak n gpyrue, Ha KOTopble HbIHe HeT
HagoO6HOCTU CCbINIATbCH.

Lex Aquilia coctosia u3 Tpex mias:

(1) IlepBas ycTaHapIMBaIa OTBETCTBEHHOCTh 32 YOMICTBO pada WM XXMBOTHOTO.

(2) Bropast perynupoBaia OTBETCTBEHHOCTh adstipulator'a 3a yiuep0, mpuyu-
HEHHBII OCHOBHOMY KpeauTopy, stipulator'y, ocBOOOXKIEHHEM NOKHUKA OT 0051~
3aTeNIbCTBA.



(3) Tpetbst onpenesiyia OTBETCTBEHHOCTh 32 paHEHUE YyXKOTO pada MIJIN XKUBOT-
HOTO Y 32 YHUUTOXEHUE WM TIOBPEXKICHUE UyXKOl BEIIH.

J1J11 OTBETCTBEHHOCTH 3a YOUICTBO WJIM paHeHUe paba, WM KUBOTHOTO, a TaK-
K€ 32 YHUUTOXEHUE WM TOBPEXICHME UyKOil BellM HY>XXHO ObLTO HATMYNE HEKO-
TOPBIX OCOOBIX YCJIOBMIA:

(1) Bpen nomkeH ObL1 ObITH MPUYMHEH COIPOre, HEMOCPEACTBEHHO NEMCTBUEM
TIPaBOHAPYIIUTEIIS: JUISI MPUMEHEHUs 3aKOHA IPaBOHAPYILIUTEIb JTODKEH ObLT
YOUTb XKUBOTHOE, & HE TIPUYUHUTD €My CMEPTb, BbI3BaB, HAIpUMep, UCIIYT, MO0y~
JUBIIINIA JKUBOTHOE COBEPILINTH CMEPTENIbHBINA TTPHIKOK B TIPOMACTb.

(2) Bpen mommkeH ObUT OBITh IIPUYMHEH COIrpori, HEIMOCPEACTBEHHBIM MaTepy-
TbHBIM BO3[EHCTBMEM HA YYXXOro pada, Ha Yy>XOe KMBOTHOE WM Belllb, TAKUM
BPEIOM HE CUMTAJIOCh, HATIPUMEP, CHSITHE OKOB C paba, KOTOPBIA TeM CaMbIM IO~
JIydall BO3MOXHOCTb O€XaTb OT TOCTIOAMHA, WIA OTKPBITUE KJIETKU, U3 KOTOPOW
BbUIETENA TITULIA.

(3) Hakownel, Bpex momkeH ObUT OBITh IPUYMHEH COOCTBEHHUKY pada, KBOT-
HOTO WM BELLM; JPYTHX JIUL, 3aMHTEPECOBAHHBIX B HEMMPUKOCHOBEHHOCTU TMOCT-
panaBllero umylilecTsa, lex Aquilia He oxpaHsiia.

Kpome Toro, mprurHeHue Bpena MOKHO ObLIO ObITh BUHOBHBIM. [Ipu aTOM
TpeOOBaJICS He YMBICEN, a HEOPEXKHOCTh, XOTs ObI 1 JierKas. I1pn Hammaum ykazaH-
HBIX YCJIOBMIA Bpel MOJIeXaa BO3MELLEHUIO B pa3Mepe BBICILICH CTOUMOCTH, KaKylo
YOUTBII pad Win KMBOTHOE UMENTM B TIOCIETHUIA 10 YOUIACTBA TOJl, Y BBICIIEN CTO-
MMOCTH, KaKylo paHeHbI! pad, UM XXUBOTHOE, TMOO TTOBPEXIEHHAS BEIllb UMEITN
B MOCHEIHUI MecsI] 10 YIMHEHUS] HaJl HUMM JEUKTa, a Tpu JAeiukTe adstipula-
tor'a — B pa3mMepe CyMMbI JIOJIra, OT YIUIaThl KOTOPOTO TOJDKHUK ObLT OCBOOOXIICH
adstipulator'oM. Cymma mnoyiexxaBiiiero BO3MeIIeHUIO YObITKA yIBauBalach B CIIy-
yae OTPUIIAHWST BUHOBHMKOM CBOEW OTBETCTBEHHOCTH (crescit in duplum contra
infitiantem).

588. Actio legis Aquiliae. FOctrHuan, kax u Iait, cuurai uck u3 lex Aquilia o -
HOBpeMeHHO actio poenalis 1 actio rei persecutoria. IllTpacHoii xapakTep McKa
TPOSIBIISITICS. BO B3BICKAHWW HE JIEMCTBUTEIbHO HAHECEHHOTO yillepba, a BhICILEH
CTOMMOCTH, paba, XMBOTHOTO, WM BEIllM B TOCIEIHUI TOI WIN MECSILL Tepej1 CO-
BEpLLICHUEM JEJIMKTA, a TAKXKE B TOM, YTO TOUIeKaBIass BOZMEIIEHUIO CyMMa Y-
BaMBalach B CJIydyae OTPUIIAHMS OTBETYMKOM CBOEH OTBETCTBEHHOCTH. [1ogoGHO
mrpadHbBIM UCKaM, UCK U3 lex Aquilia MoOT TIpeabsIBIsITBCS Hapsimy C actiones rei
persecutoriae. DTOT UCK MOT TIPEIbSIBIISITECS K KOKIOMY U3 HECKOJIBKUX JIUII, COB-
MECTHO MPUYMHUBLIMX BPE; OH TIPEIbSIBISUICS B KayecTBe actio noxalis ecru ipu-
YMHUTEJIb Bpeaa ObUT persona alieni iuris, mpekpaiaacs co CMepThiO TeJIMHKBEH-
Ta, HACJIEAHUKN KOTOPOTO HEC/IM, OTHAKO, B IEPUOM UMITEPUU, OTBETCTBEHHOCTh B
TIpefiesiax CBOero 00OoTaIlEHUSI.

589. Pacumpenne cepnl aeiicteus. [IpeTropckoe MpaBo M MpakTUKa MpUMe-
HeHus lex Aquilia topricTaMu 3HAYMTEIBHO paclMpwiIn cepy IeicTBUST 3TOTO 3a-
KOHa: ObUIa MpU3HAHA OTBETCTBEHHOCTD 3a BpE, XOTs Obl OH M He ObUT damnum
corpore corpori datum. Y ecm He BITOJHE SICHO, TIPEAOCTABIISUI JIM TIPETOP BO BCeX
TaKMX clydasx actio utilis, v st ciydaeB, Korja Bpen He ObUT MPUYMHEH COT-
pori, ObUT BBeIEH OCOOBI MCK, TO HECOMHEHHO, 4TO MCK M3 lex Aquilia cram co
BpeMEHEM TMPEAOCTARIISATHCS Hapsily C COOCTBEHHUKAMU TakKe Y HOCUTEJISIM Oorpa-



HMYEHHBIX BEIlIHbIX NIpaB Ha TOTepreBIIero pada Wiv Belllb, a paBHO U BJafie/b-
aM U gaxke detentor'aM ¥ HaKOHeI[ KpeOUTOPaM COOCTBEHHMKA YOMTOrO WM pa-
HeHoro paba WM YHUYTOXEHHOM MO0 MOBpexkaeHHO! Bellu. Takum o0pa3om, He
BbUIBUHYB COOTBETCTBYIOIIIETO OOLIEro MpaBuia, PUMCKOE MpaBO MPAKTUYECKU
obecrieuynBao BO3MEIIEHME BCSKOTO Bpela, BUHOBHO TPUYMHEHHOTO YyXKOMY
HWMYILIECTBY.

Ot npakTvKu NpuMeHeHus lex Aquilia 1 BemyT cBoe MPOMCXOXIEHUE OCHOB-
HbIe Hayajia AEJIMKTHOW OTBETCTBEHHOCTM B TPaXNAHCKMX KOIEKCax psima Karmra-
JIMCTUYECKUX CTpaH.

§ 164. Rapina

589-a. Rapina, rpabGex, mepBOHAaYaILHO He BhIIETsIcd U3 furtum, u rpaduTeh
OJKeH ObUT oTBevarh Kak fur manifestus wm kax fur mec manifestus, B 3aBucu-
MOCTH OT TOTO, ObII I OH 3afepKaH TpY COBEPIICHUHN IeTUKTa Wi HeT. [TpakTi-
YecKM 3TO MPUBOIAWIO K TOMY, UTO OOJBILEH YacThlO rpabuTeslh OTBevyas, Kak fur
riec manifestus 100 OOBLIKHOBEHHO €My YIABaJIOCh CKPBIThCA. B Lensax ycuaeHus
pernpeccun Tpadexxa rpetop JIykyson B 76 T. 10 H.3. BBl 0COOBI KCK actio vi bono-
rum raptorum, TIepBOHAYAIBHO YKCTO ITpacHOM, a B npaBe KOcTiHMaHa — cMe-
IIaHHBIA. Bo BcsAKOM ciydae, 1Mo MCTEYeHUM TOma CO THS TpabeXa, OTBETCTBEH-
HOCTb TMOHMKAIACh 10 TTPOCTOTO BO3MEIIEHUST YOBITKOB.

§ 165. Metus u dolus

590. Metus. Metus, yrpo3bl, HarmpaBJIeHHblE Ha CKJIOHEHUWE APYroro juia K
COBEpILICHUIO I0PUINYECKON CASNKY WM ASACTBUM (paKTUIeCKOro XapakTepa, cTa-
JIM TIpY3HABATbCSl JETMKTOM CO BpeMeHU BBeaeHMs1 mperopoM OKTaBueM, He-
CKOJIbKO paHee 3aukTa JIyKymia o rapina ocoboro mcka actio quod metus causa.
DTOT VICK, HAaNpaBJIeHHBII Ha Bo3MelleHHe in quadruplum MpUYrHEHHOTO yrpo3a-
MU Bpefa, IpuHaIeXa, OqHaKo, K YMCIy actiones arbitrariae (1. 63). OTBeTuVK,
JOOPOBOMBHO BBIIAB MCTLY MO MPcSOXeHUIO CyIbd HEMIPAaBOMEPHO TOMy4eHHOEe
WM, OCBOOOXIAJICS OT OTBETCTBEHHOCTH.

Ho B 10 ke Bpems actio quod metus causa Moria ObITh TIPeAbsIBICHAa HE TOJb-
KO K JIWITy, TOOYIMBIIIEMY YTpO3aM{ WCTIIA COBEPIIMTH ONpeAeTeHHBIC ACHCTBHS
HO, BMECTO Hero, W K JAPYrMM JIMIaM, TOJYYMBIIMM OT 3THUX AEHCTBUN KaKue-HU-
Oynb Bbirobl. K aTiMm nuiam Mck mpeabssisiercs in quadruplum mosyyeHHOro
MU 00OTallIeHHUS.

590-a. Dolus, o6MaH, MOIIEHHUYECTBO BOIIEN B Psii NEJIMKTOB CO BpeMEHU
BBeJIEHUS TIPETOPOM U M3BeCTHBIM topructoM Gallus Aquilius 66 T. 10 H.3. MHbAa-
MUpYIOIIIETo McKa actio doli, HampaBIeHHOTO Ha MTPOCTOe BO3MEIICHNE TIPUYMHEH-
Horo obmMaHoM Bpena. B HeKOTOphIX ciydasx Wit M30exkaHus WHOaMUPYIOLIUX
MOCJIEAICTBHIA 5TOrO McKa, actio doli 3ameHsIach mpocToii actio in factum. Benen-
CTBUE HENOCTATOYHOM OMpPeAeIEeHHOCTH MOHSTUS actio doli mon 3To MoHsSITUE TOM-
BOIWIM BeChbMa pa3HOOOpa3Hble OTHOIIEHUs, 1 actio doli Tak e, Kak M actio in
factum, HepeaKo WCIONB30BATMCH IOPUCTAMU B CIIydasx, KOIIa 3aTPyIHUTEIHLHO
OBUIO TOABICKATH APYroii moaxoasimii uck. Takum obpazoM, ucku u3 dolus cramm
Urpath CyOCUIMApHYIO POJib, 3HAUUTENILHO PACHIMPUB O0JACTb ASTMKTHON OTBET-
CTBEHHOCTH.



§ 166. Fraus creditorum

591. Cnenxu in fraudem creditorum. Fraus creditorum — coBepleHMe HOTK-
HUKOM CIIeJIOK, HAIpaBJIEHHBIX HA YMEHbBIICHNE €r0 UMYIIECTBA C 1eJIbI0 YKPHITh
3TO MMYIIECTBO OT OOpallleHWsI Ha HeTo B3bICKaHUSI KpenuTopamu. [1oHSATHO, 4TO
Takue nesHus in fraudem creditorum Morau ObITH NMPU3HAHBI JEJIUKTOM TOJBKO
ocJje TOTo, KakK OObIYHOU (hOPMOI MPUHYAUTEILHOTO UCIIOJHEHUS CYIeOHBIX pe-
LIeHUN cTano obpaileHre B3bICKAHUS Ha MMYIIECTBO JOJXKHUKA: BBOJ KpeAUTOpa
BO BJIajJeHME MUMYLIECTBOM NOJKHMKA, MISSIO in possessionem M 3aTeM mpoaaxa
3TOr0 MMYILIECTBa C MyOAMYHBbIX TOproB (venditio bonorum). McK K HOJKHUKY,
YMBILLJIEHHBIE N€MCTBUSI KOTOPOTO MPUBEIM K YMEHBUIEHUIO UMYLIECTBA, CIYXUB-
IIET0 MCTOYHUKOM IOKPBITUSI TPEOOBaHUIN KPEIUTOPOB, TMOJTYYUBIINN Ha3BaHUE
actio Pauliana mo uMeHM ocTaBIIeTOCss HEM3BECTHBIM IPETOpa, NMPUMEHSJICS YXe
Bo BpemeHa Llunepona. Mck OblT HampaBjieH Ha MOBOPOT CAEJIKU, COBEPIICHHOM
IOJKHUKOM BO BpeJ KPEAUTOpaM, U BO3BPAlllEHME COOTBETCTBYIOUIMX BEIIEH WIU
MpaB B COCTaB MMyIlecTBa fokHuka. [IpenpasieHue actio Pauliana mpenmonara-
JIO HaJIMYME HEKOTOPBIX OIMpeNeIeHHbIX YCIOBUIA:

(1) AmyuiecTBO NOMKHUKA AOJXKHO ObLIO OBITh YMEHBIIEHO COOTBETCTBYIOIIUM
neficTBUEM, XOTS Obl M OTPUIIATEbHBIM, HATIPUMED, TIPOITYCKOM CPOKa ISl TIPeab-
SIBJIEHUS OTIPEJIEJICHHOTO MCKa.

(2) JoJXHMK DOJIKEH ObLI JefiCTBOBaTh, 3HAsl O TOM, YTO OH YMEHbIIAeT CBOE
uMmyuiectso. HamepeHus npuyrHUTD Bpel KpenuTopaM He TpeboBaiock. JlocTaTou-
HO ObLIO, YTOOBI JOJKHUK ObUI conscius fraudis.

(3) Hakonel, mist ipeabsBIeHUs MCKa He K JOKHUKY, a K TPETheMy JIUIy —
KOHTPAreHTY TOJKHUKA IO CHEeNKe, WIM JIUILY, KOTOPOEe MOJyYUJIO U3BECTHYIO BbI-
roiy OT IeWCTBUSI WM Oe3AeUCTBUS NOJKHMKA, HaJAo ObLIO, YTOOBI 3TO JUILIO TaK-
K€ CO3HAaBaJio BPEIHBIC I KPeIUTOpa MOCIENCTBUSI NEHCTBUI NTOJKHUKA, TaKXe
o6buT0 conscius fraudis.

[IpeTtopckuii 3AUKT, KOTOPLIM ObLIa BBemeHa actio Pauliana, TpeGoBan Hamuuust
3TOTO YCJIOBUS BO Bcex ciydasix. OQHaKoO, MpakTUKa cTaja CYMTATh €ro HeoOXOomau-
MBIM TOJIBKO B Ciyyasgx BO3ME3JHOIO MPeAOCTaBlIeHUS 1OXKHUKOM BBITObI TPETh-
€My JIMILy, KOTAa 3TO TPEThe JIUIIO B CIOPE C KPEeAUTOPAMU CBOETO KOHTpAreHTa
cTpeMmIoch M36eTHYTh yinepba, certat de damno evitando. Eciu xe Bbroma 6buta
npenocTaBieHa A0JXKHUKOM TPEeTbeMy JIMIy Oe3BO3ME3AHO, U 3TO JIMLIO CIIOPUIIO C
KpPEOUTOpPaMU B LEJISAX COXPAHEHUS 3TOi Beroasl, certat de lucro cessando, 3To nu-
110 paccMaTpUBAaJIOCh Bcerma Kak conscius fraudis.

592. Ucren u orBerunk MO actio Pauliana. Ilpu Hanuuyuu 3TUX YCIOBUM MCK
MPEeIbSIBISUICS OT UMEHU BCEX KPEAUTOPOB OCOOBIM curator bonorum, KOTOPOTO
HazHayas npetop. OTBETYMKOM IO UCKY OBLI, IO YCMOTPEHUIO UCTHA, JIMOO TOJIK-
HUK, JIM0O TpeThe JIMIIO, K KOTOPOMY IMepelio UMYIIeCTBO NOJKHMUKa. Pasymeer-
csl, MpeAbsiBJICHUE MCKa K TPETheMy JIMILY O0Jiee COOTBETCTBOBAJIO MHTEpPECcaM Kpe-
nutopa. [lpenMeroM wucka OBUIO BO3MEIIEHME BCEro yiiepba, MPUYMHEHHOTO
KpeauTopaMm JAeUCTBUSIMU JOJDKHMKA WM Bblavya 00OTallleHUs, eCii OTBETYUK —
TpeThe JUI0 He Obul conscius fraudis, a Takke MO MCTEYEHMU Tofa CO OHS COBEp-
LIEHUS JOJIXKHUKOM NeCTBUS, TPUUMHUBLIETO Bpea KpeautopaM. ToJbKO B 00be-
Me oforaieHus MOT OBbITh MIPEIbSIBIEH UCK U K HACJIEJHUKAM OTBETCTBEHHBIX JIUII.

ITo o6pasmy actio Pauliana clioXXuiaoch ocmapMBaHUE CAEJIOK, COBEPIIEHHBIX
BO Bpel KpeauTopaM, TaKKe U B COBPEMEHHBIX KallUTATUCTAUUYECKUX TOCYIapCTBaX.



I'nasa 41
OBA3ATE/IBCTBA KAK bbl 13 JTEJIMUKTOB
(KBA3U-JIEJIUKTDHI)

§ 167. MNMoHsATue oba3aTenbcTB quasi ex delicto

593. OcHoBaHMsI BO3HUKHOBEHUSI 00s13aTENIbCTB ObLIM CBENEHbI B PUMCKOM
TIpaBe B KOHEYHOM €TO PAa3BUTUH K YETBIPEM: KOHTPAKT, NIEJIUKT, KBa3U-KOHTPAKT,
KBa3u-AeNUKT (1. 432).

Ora KmaccuduKams OCHOBAaHUN BOSHUKHOBEHUSI 00S13aTeNTbCTB Beslen 3a [aeM
obuta BocnipounsBeneHa Mucrurymmsivu KOctuauana (1. 3. 13. 2; 3. 27. 4. 5).

Ee Henb3si, omHaKo, He MPU3HATh MaJIO YIAUYHOM: €C/IU TPYIHO YJIOBUTh OOIIIUE
4yepThl (DaKTUUECKUX TMONOXKEHUI, OTHeceHHbIX ['aeM, u Bcien 3a HuM FOcTuHMa-
HOM, K YWCJTy KBa3W-KOHTPAKTOB, a TAKKe HAWTH TPU3HAKHW, COMIKAIONIME UX C
KOHTpaKTaMu (cM. n. 432), To He MEHee TPYTHO Ha OCHOBAaHWY YEThIPEX MPUBEIEH-
Hbix ['aeM 1 Bocrpon3sBeneHHBIX KOCTMHMAHOM TIPUMEPOB KBa3H-AeAUKTOB, TIOCT-
pouTh 00llee TMOHATUE KBa3W-AeNnKTa. [loaToMy cCoBpeMeHHbIE HCCeqoBaTen
pumckoro nipasa (ITokposckuit, XKupap u ap.) 0ObIKHOBEHHO OrpaHUYMBAIOTCS
BOCTIPOM3BEICHNEM STUX TIPUMEPOB M YKa3aHMEM Ha TO, YTO TiepeyeHb KBa3u-Ie-
JINKTOB MOXHO ObLTO ObI 3HAUUTENIbHO YIUTMHUTh, BKJIIOUMB B HETO, B YaCTHOCTH,
psiI cTyyaeB, B KOTOPBIX B CBSI3U C OIpPeNeeHHbIMU APYTMMM TTPABOOTHOLIEHMSI -
MU TIpU3HaBaTach OOS3aHHOCTh BO3MEIICHWS HEBWHOBHO NMPWMYMHEHHOTO Bpena,
HarpuMmep, Mpu TpeabsiBieHnn actio quod metus causa wmm actio Pauliana He k
JIMLY, YYMHMBILIEMY metus, WIM K JOJDKHMKY, JelicTBoBaBlieMy in fraudem credi-
toris, a K TpeTbeMy JIMILy, KOTOpOoe, He Oymyurd COy4acTHUKOM, WM3BJIEKIIO, OJHAKO,
BBITOIYy W3 NEWCTBUI JIMIIa, BMHOBHOTO B COBEPIICHWM mMmetus, WIM W3 CHEIKA
TOJIKHUKA, COBEPIIEHHOM BO Bpen kpeautopaM (1. 591).

§ 168. OTpenbHbie BUAbl KBadn-AesiMKToB

594. Iudex litem suam fecit. Mructutyium FOctuHmnaHa tak e, Kak MHcTUTY-
uyu Tast, IpUBOIAT ClieAyolIre MPUMEPhI 00S3aTeNbCTBA U3 KBa3U-AEIUKTOB:

OTBETCTBEHHOCTH CYIbI 32 YMBIIIUICHHO HETIPABITHHOE M HEOPEXKHOE paspe-
ILIeHKe CcyneOHOro Aeia WM 3a HapylleHHde KaKUX-TU00 CyneicKuX 00s3aHHOCTENH,
HaTpuMep, 3a HesIBKY B Ha3HAYCHHBIN JEHB I PaCCMOTpeHMS fenia. B atnx ciy-
YasiX CyIbsl «IIeNlaeT TpolLiece CBOMM», litem suam fecit, T.e. CTAHOBUTCS OTBETCTBEH-
HBIM, TIOBUIMMOMY, 3a BeChb YIlepd, TTOHECEHHBIN TOTEPIIEBIIIEil OT ero NeicTBUI
CTOPOHOM.



595. Actio de effusiset deiectis. OTBETCTBEHHOCTL Ha OCHOBAHUM TPETOPCKO-
ro ucka, actio de effusis et deiectis, mita, 13 1oMa KOTOpPOro, XOTs ObI U 63 BUHBI
X035IMHa, ObLJIO YTO-HUOYIb BBIIMTO WJIM BBIOPOIIEHO HA YJIMIYY WIM Ha TUIOLIAb.
CoOCTBEHHUMK TIOTEPIIEBIIETO OT TAKOTO NEMCTBUSI paba WM KMBOTHOTO TaK Xe,
KaK U COOCTBEHHUMK IMOBPEXIEHHON BelIM, ObL1 BIpaBe MPeIbsBUTb UCK B JABOM-
HOIl cyMMe MmoHeceHHOTo yiiepoa. CBOOOIHOMY YeIOBEKY, KOTOPOMY YKa3aHHbI-
MU JEWCTBUSIMU OBbLJIO HAHECEHO paHeHWe, JaBajiach actio in bonum et aequum
concepta 0 BO3MEIIIEHNM TTOHECEHHOTO UM YObITKa. HakoHelr, ecim Obuia mpuyu-
HEHa CMepTb CBOOOTHOMY 4YEJIOBEKY, JIl000e U0 ObLIO BIpaBe MPEIbsSBUThL IMO-
MyJISIPHBIN MCK (actio popularis) o B3bICKAHWM € X03sIMHa oMa Iirpada B cymme S0
TBIC. CECTEPLINIA.

596. Actio de positis et suspensis. Takas xe actio popularis, HoCHBIIass B 3TOM
cly4yae Ha3BaHue actio de positis et suspensis, gaBajach JI0OOMY XeJIaroleMy ITpo-
TUB XO35IMHA JIOMa, €CJId Y 3TOTr0 J0Ma YTO-HUOYIb ObUIO MOCTABJIEHO WM TOBE-
IIEHO TaK, YTO MOIJIO MPUYUHUTDH BPE MPOXOXKNUM (HEOPEXKHO TMOBEILIEHHBIE BbI-
Becku U T.1.). IlpenmeroM mcka Obuto B3bickaHue InTpada B cymme 10 ThicsSy
cecTepLuid.

597. OtBercTBeHHOCTH Nautarum, cauponum, stabilariorum 3a Ke/MKTBI MX
cyr. [IpeTtopckue MCKU, KOTOpBIE AaBAIMCh MPOTUB XO3sIMHA KOpaobiis, comepxka-
TeNleil TOCTMHUI] U MOCTOSUIBIX ABOpoB 3a dolus u furtum cosepiueHHbIE MX CoIyra-
MU Ha KopabJie, B TOCTUHMILIE, WM Ha MOCTOSUIOM JIBOPE MO OTHOIIEHUIO K MPOoe3-
xKaowmmM. [lpeameTrom ucka ObUIO B3bICKAHME IBOMHOIO pasMepa yiuepoa,
TOHECEHHOTO TMPOe3XaloIMM. TakuM 00pa3oM MPOEe3XKarIIUe HANESUTUCh SHEP-
TUYHBIMM CPEACTBAMM 3aIMThI: UM JaBaJICSl MCK MPOTUB XO35IMHA KOpalJIsi, TOCTH-
HULbI, WIK MOCTOSJIOrO 1Bopa U3 receptum nautarum (1. 547). OHM MO Mpenb-
SIBUTb COOTBETCTBYIOIIMIA JEJIUKTHBIH KMCK K HEMOCPEICTBEHHOMY BMHOBHUKY
Bpema — CJyre W, HaKOHell, BMECTO MCKa K HETIOCPeICTBEHHOMY BUHOBHUKY Bpe-
Jla — CJIyre, OHUW MOIJIM TIPEIbSIBUTh UCK O BO3MEILIEHUU B IBOMHOM pa3Mepe Io-
HECEHHOTO MMM Bpela K XO35IMHY KOopaliisi UM TOCTUHULIbI, KOTOPBI, MO 00LIEMY
MpaBuiy, ObUI, pasyMeeTcs, OoJiee TUIATEeXECIIOCO0EH, YeM CIyra.
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ATPAPHOE

2000

Bepnennn H.H.
ArpapHoe npaBo: Yuye6Huk. - M.: IOpuc-
npyaeHumsa, 2000. - 368 c.

Y4ebHUK NOAroTOBNEH B COOTBETCTBUU C MPO-
rpammMoin kypca «ArpapHoe npaBo» AJ1 BbICLUNX
IopuanYecknx y4ebHbIX 3aBefeHUn U CcomepXuT
N3NIOXEHME BCEX TEM JaHHOro kypca. lNpu mnano-
XEeHNM Martepuana aBTOPOM Y4TEHbl NOCNeOHue
VN3MEHEHNS B POCCUIACKOM 3aKOHOJATENLCTBE.

B npunoxeHun npuBeneHsl OCHOBHbIE HOpMa-
TUBHbIE aKTbl MO y4eGHOMY KypCy.

[na cTyneHToOB, acnupaHToB W npernopasa-
Tenen puaNYeCKMX BY30B.

Wuwakos CM.
KpumuHonorusa: YuebHuk . M.: KOpuc-
npyaeHums, 2000. - 432 c.

YyebHMK noAroToBfAeH B COOTBETCTBUM C
nporpammoi kypca «KpvmuHonorus» ons opu-
[OVYECKUX BY30B HA OCHOBE HOBEWLLIEro 3aKOHO-
naTenbCTBa U UCCNEOOBaHUA OTEYECTBEHHbIX U
3apyOeXHbIX YYEHBIX.

[na cTyneHToB, acnvMpaHToB, Mpernogasate-
neli IpPUONHECKNX BY30B, CyLei, MpakTU4eCKUX
pPabOTHMKOB MPABOOXPAHUTENbHLIX OPraHoB U
anBoKaToB.



WHOTH HOBOIO IIOROJTEHHA
POCCHHCREHX IOPHCTOR

Khurn WN3patenbctBa «KOpucnpyaeHuusa» - 9TO OpyaMydeckas nuteparypa
MO BCEM OTPaCsiM POCCUIMCKOro npaea: y4ebHMKN 1 y4ebHble NOCOOMS, KOMMEHTaPUM
K KOOEKCaM 1 3aKOHaM, Pas/iNyHble CMPaBOYHUKM 1 CIOBapK, NOMOratoLLmMe OTBETUTb
Ha MHOrMe NpPaBoBbIE BOMPOCHI HE TOJSILKO MPAKTUKYIOLLMM HOPUCTaM, HO U HACENEHMIO.

N3patensctBO «KOpucnpyaeHums» NpuriawaeT aBToOPoB M KHUrOTOProBble Op-
raHM3auun K COTPYOHNYECTBY.

Appec uspatensctia: 111126, Mocksa, yn. ABmamoTopHas, 4. 50 (M. As/amoTopHas)
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68 VYEBEHBIXHOCOBHAX CEPUNIIONTIOTOBRA KOK3AMEHY>
B ®OPME BOITPOCOB H OTBETOB HJIH CXEM, CHAB>XEHHBIXKPATKHMH
KOMMEHTAPHAMH, HIJIO/KEHBITEMBI
ITOBCEMOCHOBHBE/MPA3JEJTAMYYEBHBIXKYPCOB.

OBBEM H3JAHHY, HXITEHA, A TAKJKE ®OPMA H3I0KEHHAMATEPHAJIA
II03BOJIAIOTEbICTPO HIELKO ITOJYYHTH, ITOIIOIHHTD
HIIHBOCCTAHOBHUTb 3HAHH A, HEOBXOHMbBIE
A CHAYH DK3AMEHA HJIH 3A9ETA




CBOPHHE OEPASI0B
¥T0JOBAO-HPOIECCYATRHEX

JNOEYMERTOB -

2000

Mpvwmn W.MN., Xypuno B.C.

CGOpHMK 00pasLoB YrofoBHO-NMPOLEcCyaib-
HbIX AOKYyMeHTOB - M.: [OpucnpyaeHuus,
2000. - 400 c.

B cbopHuke npeacTaBneHa mcyeprnbiBatoLLas
nogbopka YrofIoBHO-NPOLIECCYasbHbIX AOKYMEH-
TOB, a TakKXe npueeaeHbl COOTBETCTBYOLLME CTa-
TbW YroNOBHO-MpoLeccyanbHoro kogekca PCHOCP
C NPakTn4eCckKNMm KOMMEeHTapnamMmn.

Ana cOTPpyAHWKOB OpPraHoOB BHYTPEHHWX A€,
paboTHMKOB MPOKypaTypbl, aABOKaTOB, Npenoaa-
BaTeJ'IeVI, acnnpaHToB U CTYOEHTOB OpUANYECKUX
y4ebHbIX 3aBeaeHUIA.

KanaHoBuy W.B., HyxHbin WU.B., XaputoHeHko K.A.
CnpaBoYHUK NPaKTUKYIOLLETO IOpUCcTa No apouTpaxHsim genam / Mog pen. EH. Unb-
nHa. - M.: lOpucnpygeHums, 2000. -496 c. (Cepus «CnpaBoYHUK»)

8§

110 APBITPAKHBIM JETAM

B cnpaBoyHvKe npeacTaBieHbl MPOKOMMEH-
TMpOBaHHble 00pa3upbl MPOLECCYaNbHbIX [0KY-
MEHTOB, UCMOJIb3YEMbIX KaK N1LaMK, y4acTByto-
WwMMK B aene, Tak U apOUTPaxXHbIM CYLOM.
MpunoxeHne coOepXvT OCHOBHbIE HOPMATUB-
Hble aKTbl, KOTOpPble Hapsay C ApOUTPaXKHbLIM
npoeccyanbHbiM  Kogekcom P perynupyioT
NPaBOOTHOLLIEHMS!, BO3HUKAIOLLME B XO4e pac-
CMOTPEHUS 1 Pa3peLLEHNst AEN B PaMKax apouT-
paxHoro npouecca, a marepvansl Beiclero Ap-
6utpaxHoro Cypa P® nomoryt uutatenio
YACHUTb MPaKTUKY MPUMEHEHNS PA3/INYHBIX NPO-
LLeCCY/bHBbIX HOPM.

[ns npakTuKylowmx OpUCTOB, a[BOKaToB,
HauYMHaIOWNX Cyaein apOuUTpaxHbIX CyL0B, acnu-
PaHTOB U CTYAEHTOB OPUAMYECKMX Y4EOHbIX 3a-
BELleHUI.



2000

Epwosa W.B., UBanosa T.M.

MpeanpuHuMaTenbcKoe npaso: Yuel-
Hoe nocobue. - 2-e n3g., ucnp. u gon. - M.:
IOpucnpyaeHuns, 2000. - 416 c.

KH”MGTQABEKO Mocobve NOArOTOBNEHO B COOTBETCTBUM C

nporpammoli y4ebHoro kypca «lpeanpuvHuma-
TeNnbCkoe MpaBo» ANs puanyecknx By3oB. W3-
NOXeHbl cneundurka npegmeTa U MeToga 3Ton
oTpacnM POCCUNCKOro npasBa, 0COBEHHOCTU XO-
3ANCTBEHHbIX MPABOOTHOLUEHWIA, PaCCMOTPEHbI
OCHOBHblE WHCTUTYTbl NPEANPUHMMATENLCKOrO
npaea: npuMBaTU3aumsi, HECOCTOSATENbHOCTb
(6aHKPOTCTBO), KOHKYPEHLMS 1 apyrue.

Ona cTyneHToB, acnupaHToB, npenogasarte-
nelt 1PUANYECKMX N 9KOHOMUYECKUX BY30B.

BeHrepor A.B.

Teopusa rocypapcTBa U npaea: Y4yeOHUK On9 OPUANYECKUX BY30B. - 3-e
n3a. - M.: lOpucnpyaeHunsa, 1999. - 528 c.

Y4yebHUK, HanMcaHHbIi B COOTBETCTBUM C
Kypcom «Teopus rocygapctsa u npasa» ASa
IOPUOMYECKMX BY30B, KAYECTBEHHO OT/MYAETCs
OT BbIXOAMBLUWX paHee KHUI Mo 3ToW AMCUuMnan-
He. CoxpaHsis BCe TO LeHHOoe, 4TOo HapaboTaHo
B TEOPETUKO-MPABOBON MbICAM 3@ Mpeaplaylme
rogbl, aBTOP BMECTE C TEM PELUUTENBHO OTXO-
OVUT OT BYNbrapuavpoBaHHbIX AOrM 1 METOAOB,
CYLLECTBEHHO OOHOBNSET W MNEPEOCMbICINBAET
BOMPOCH!I BO3HUKHOBEHUS, Pa3BUTUS N DYHKLMO-
HUPOBAHNA rOCYAAPCTBa U1 Npasa.

KHura, noceseHHas CoOBpeEMEHHON Teopumn
rocyfapCTBa M npaBa, COLEPXUT P NPUHLK-
nuasbHO HOBbIX TeM. Brnepsble Ha BbICOKOM Te-
OpPEeTM4EeCKOM YPOBHE OCMbBICNIEHbI U U3NIOXEHbI
BOMPOCHI HOBbIX TOCYAAPCTBEHHO-MPABOBbLIX
NnpoLLeCCOB COBPEMEHHOIO POCCUIACKOro obLue-
cTtBa. [JlaeTca xapakTepucTvka rpaxaaHCcKoro
obLecTBa B €ro COOTHOLLEHWUM C NPaBOM U ro-
CY[AapCTBOM.

[ns cTyOoeHToB, acnupaHToB, MpenojaBaTeneil U HayyHblx paboTHUKOB topuamnyec-
KX BY30B.




